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DIST. 

Ist — ^Philadelphia  County. 

Courts  of  Common  Pleas.    • 

No.  1:  P.  Amedee  Bregy,  P.  J.;    John  M.  Patterson  and 

WiLLUM  H.  Shoemaker,  JJ. 
No.  2:  NoRRis  S.  Barratt,  P.  J.;    Henry  N.  Wessel  and 

Joseph  P.  Rogers,  JJ. 
No.  3:  Charles  B.  McMichael,  P.  J.;  William  C.  Fergison 

and  Howard  A.  Davis,  JJ. 
No.  4:  Charles  Y.  Audenried,  P.  J.;  William  Wilkins  Carr 

and  Thomas  D.  Finletter,  JJ. 
*No.  5:  J.  Willis  Martin,  P.  J.;  William  H.  Staake  and  John 

MONAGHAN,  JJ. 

Orphans'  Court.  ^ 

Morris  Dallett,  P.  J.;    Joseph  F.  Lamorelle,  Edward  A. 
Anderson,  Charles  Fr^xncis  Gummey  and  John  M.  Gest,  JJ. 
2d — ^Lancaster  County. 

Court  of  Common  Pleas. 
Charles  I.  Landis,  P.  J. ;  Aaron  B.  Hasslbr,  J. 

Orphans'  Court, 
Eugene  G.  Smith,  P.  J. 
3d — Northampton  County. 
Russell  C.  Stewart,  P.  J. ;  William  M.  McKeen,  J. 

4th— Tioga  County. 

Sevellon  F.  Channell,  P.  J. 
5th — ^Allegheny  County. 

Court  of  Common  Pleas, 
John  D.  Shafbr,  P.  J.;  John  A.  Evans,  Marshall  Brown, 
James  R.  Macparlane,  Thomas  J.  Ford,  Joseph  M.  Swear- 
ingen,  Thomas  D.  Carnahan,  Josuh  Cohen,  John  C.  Hay- 
maker, Livingston  L.  Dahs,  Ambrose  B.  Reid  and  J.  McF. 
Carpenter,  JJ. 
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Orphans'  Court. 

James  W.  Over,  P.  J.;  J.  J.  Mili^er  and  Thomas  P.  Trimble, 
JJ. 
6th— Erie  County. 

Uriah  P.  Rossiter,  P.  J.;  Edward  L.  Whittelsey,  J. 
Tth — Bucks  County. 

William  C.  Ryan,  P.  J. 
8th — Northumberland  County. 

Herbert  W.  Cummings,  P.  J. ;  Fred  B.  Moser,  J. 
9th — Cumberland  County. 

Sylvester  B.  Sadler,  P.  J. 
10th — Westmoreland  County. 

LuCiEN  W.  Doty,  P.  J. ;  Alex.  D.  McConnell.  J. 

Orphans'  Court. 

Charles  D.  Copeland,  P.  J. 
11th — Luzerne  County. 

Court  of  Common  Pleas, 

Henry  A.  Fuller,  P.  J.;   John  M.  Garman,  S.  J.  Strauss, 
P.  A.  O'BoYLE  and  J.  B.  Woodward,  JJ. 

Orphans*  Court. 

Andrew  M.  Freas,  P.  J. 
12th — ^Dauphin  County. 

Georce  Kunkel,  p.  J.;  Samuel  J.  M.  MrCARRELL,  J. 
13th — Greene  County. 

J.  W.  Ray,  p.  J.         , 
14th— Fayette  County. 

John  Q.  Van  Swearingen,  P.  J.,  and  Edmund  H.  Reppert,  J. 

Orphans'  Court. 

James  C.  Work,  P.  J. 
15th — Chester  County. 

Wu-LiAM  Butler,  Jr.,  P.  J.,  and  J.  Frank  E.  Hause,  J. 
16th — Somerset  County. 

Willum  H.  Ruppel,  p.  J. 
17th — Union  County  and  Snydor  County. 

Albert  W.  Johnson,  P.  J. 
18th — Clarion  County. 

G.  G.  Sloan,  P.  J. 
19th— York  County. 

Nevin  M.  Wanner,  P.  J. ;  N.  Sargent  Ross,  J. 
20th^Huntinprdon  County,  Mifflin  County  and  Bedford  County. 

Thomas  F.  Batley,  P.  J. 
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2l8tr-Schuylkill  County. 

Court  of  Common  PUob. 
Harry  O.  Bechtel,  P.  J. ;  Charles  N.  Bruhm  and  Richard  H. 
Koch,  JJ. 

Orphans'  Court. 
MacHenry  Wilhelm,  P.  J. 
22d— Wayne  County. 

Alonzo  T.  Searle,  p.  J. 
23d— Berks  County. 

Court  of  Common  Pleas. 
GusTAV  A.  Endlich,  p.  J. ;  Geo.  W.  Wacwer,  J. 

Orphans'  Court. 

Harry  D.  Schaepter,  P.  J. 
24th— Blair  County. 

Thomas  J.  BalDrige,  P.  J. 
25th — Clinton  County,  Cameron  County  and  Elk  County. 

Harry  Alvin  Hall,  P.  J. 
26th — Columbia  County  and  Montour  County. 

Charles  C.  Evans,  P.  J. 
2Tth — ^Washington  County. 

John  Add.  McIltaine,  P.  J.;  Eobert  W.  Irwin,  J. 
28th — ^Venango  County. 

George  S.  Criswell,  P.  J. 
29th — Lycoming  County. 

Harvey  W.  Whitehead,  P.  J. 
30th— Crawford  County. 

Thomas  J.  Prather,  P.  J. 
31st — Lehigh  County. 

Clinton  A.  Groman,  P.  J. 
32d — ^Delaware  County. 

Isaac  Johnson,  P.  J.;  William  B.  Broomall,  J. 
33d — Armstrong  Coimty. 

J.  W.  King,  P.  J. 
34th — Susquehanna  County. 

Harland  a.  Denney,  P.  J. 
35th — Mercer  County. 

James  A.  McLaughry,  P.  J. 
36th— Beaver  County. 

George  A.  Baldwin,  P.  J. 
37th — Warren  County  and  Forest  County  . 

Watson  D.  Hinckley,  P.  J. 
88th — Montgomery  County. 

Court  of  Common  Pleas. 
Aarox  S.  Sw.\rtz,  p.  J.;  John  Faber  Miller,  J. 
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Orphans*  CouH. 

WiLLUM  F.  Solly,  P.  J, 
39th— Franklin  County. 

W.  Rl  SH  GiLLAN,  P.  J. 
40th — Indiana  County. 
J.  N.  L.\XGHAM,  P.  J. 

4l3t — Juniata  County  and  Perry  County. 

WiLLLVM  N.  SeIBERT,  P.  J. 

42d— Bradford  County. 

WiLLL\M  Maxwell,  P.  J. 
43d — Pike  County  and  Monroe  County. 

Charles  B.  Staples,  P.  J. 
44th — Wyoming  County  and  Sullivan  County. 

Charles  E.  Terry,  P.  J. 
45th — Lackawanna  County. 

Court  of  Common  Pleas. 

Henry  M.  Edwards,  P.  J.;  Edward  C.  Newcomb  and  James 
J.  O'Neill,  JJ. 

Orphans'  Court. 

M.  F.  Saxdo,  p.  J. 
46th— Clearfield  County. 

Singleton  Bell,  P.  J. 
47th — Cambria  County. 

Marlin  B.  Stephens,  P.  J. ;  Francis  J.  O'Connor,  J. 
48th — McKean  County. 

Joseph  W.  Bouton,  P.  J. 
49th — Centre  County. 

Henry  C.  Quigley,  P.  J. 
50th— Butler  County. 

Aaron  E.  Reibek,  P.  J. 
51st — ^Adams  County  and  Fulton  County. 

Donald  P.  McPherson,  P.  J. 
52d — ^Lebanon  County. 

Charles  V.  Henry,  P.  J. 
58d — ^Lawrence  Coimty. 

S.  Plummer  Emery,  P.  J. 
54th — JefFerson  County. 

Charles  Corbet,  P.  J. 
55th — Potter  County. 

Albert  S.  Heck,  P.  J. 
56th — Carbon  County. 

Laird  H.  Barber,  P.  J. 
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Jacobson  v.  Lupowitz,  Appellant. 

Contract—BuUding  contract — Materials  and  labor — Conveyance 
of  a  house  as  part  payment — Tender  of  deed  after  suit  brought — 
Affidavit  of  defense — Practice,  C.  P. 

In  an  action  to  recover  a  balance  alleged  to  be  due  to  the  plain- 
tiff for  furnishing  to  the  defendants  material  and  labor  necessary 
to  install  the  plumbing  and  gas  fittings  in  a  building  operation 
covering  a  number  of  houses,  it  appeared  that  the  consideration 
to  be  paid  was  $11,000  of  which  $900  was  to  be  paid  by  the  con- 
veyance of  one  of  the  houses.  This  conveyance  was  to  be  made 
when  plaintiff  had  finished  "$4,800  worth  of  labor  under  this  con- 
tract" As  the  work  progressed  disputes  arose  between  the  parties, 
and  after  $4,800  worth  of  labor  had  been  furnished  the  parties 
entered  into  a  compromise  agreement  by  which  plaintiff  agreed  to 
accept  $2,950  although  he  claimed  a  sum  larger  than  $2,950  plus  the 
value  of  the  equity  in  the  house.  The  defendant  paid  the  amount 
agreed  upon  in  the  settlement,  but  refused  to  make  the  conveyance 
of  the  house.  Plaintiff  therefore  brought  suit  to  recover  the  value 
of  the  equity  in  the  house.  After  suit  was  brought  the  defendant 
tendered  a  conv^ance  of  the  house.  The  defendants  also  claimed 
a  set-off  by  reason  of  failure  of  the  plaintiff  to  do  certain  work  he 
agreed  to  do  under  the  compromised  settlement.  Plaintiff  entered 
rule  for  judgment  for  want  of  a  sufficient  affidavit  of  defense  as  to 
part  of  tile  claim.  The  court  allowed  a  defense  as  to  the  set-off, 
but  entered  judgment  for  the  plaintiff  for  the  balance.  Held,  (1) 
that  the  compromise  agreement  had  nothing  to  do  with  the  con- 
v^ance  of  the  house;  (2)  that  the  tender  of  the  conveyance  after 
suit  brought  did  not  defeat  plaintiff's  right  to  a  mon^  judgment; 
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Syllabus— Arguments.  [66  Pa.  Superior  Ct. 
and  (3)  tliat  the  disposal  of  the  rule  for  judgment  by  the  court 
below  was  proper. 

Argued  Oct.  20,  1916.  Appeal,  No.  91,  Oct.  T.,  1915, 
by  defendants,  from  order  of  C.  P.  No.  1,  Philadelphia 
Co.,  Dec.  T.,  1915,  No.  626,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  Benjamin  Jacobson  v.  Joseph  Lupowitz  and 
Isaac  Solomon.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Head,  Kbphart,  Trexlbr  and  Williams,  JJ.  Af- 
firmed. 

Assumpsit  for  material  and  labor  furnished  and  de- 
livered. 

Rule  for  judgment  for  such  portion  of  plaintiflTs  claim 
as  to  which  the  affidavit  of  defense  is  insufficient  with 
leave  to  proceed  for  balance. 

-    The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  in  entering  judgment  for  plaintiff 
for  1875. 

Maurice  Rose,  for  appellants. — The  plaintiff  could  not 
have  secured  specific  performance  and,  therefore,  judg- 
ment should  not  have  been  entered  in  his  favor :  White 
V.  Tomkins,  52  Pa.  363;  Plymouth  Mfg.  Co.^s  App., 
Siy2  Pa.  147;  McKee  v.  Harris,  40  L.  I.  232;  Salmon  v. 
Ranee,  3  S.  &  R.  311. 

Judgment  was  properly  entered :  Pierson  v.  Krause, 
208  Pa.  115. 

Harry  M.  Miller,  for  appellee. — The  judgment  was 
proper:  Goodwin  v.  Heckler,  252  Pa.  332;  Grunwald 
V.  Hahn,  176  Pa.  37;  Durhaift  v.  Wick,  210  Pa.  128; 
Milligan  v.  Dick,  107  Pa.  259. 

A  tender  of  a  deed,  after  suit,  is  not  the  equivalent  to 
a  tender  before  suit  and  does  not  affect  plaintiff's  right 
of  recovery :  Withers  v.  Baird,  7  Watts  227 ;  Magaw  v, 
Lothrop,  4  W.  &  S.  316. 
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1,  (1917).]  Opinion  of  the  Court. 

Opinion  by  Henderson,  J.,  March  13, 1917 : 
This  action  arises  out  of  a  contract  between  the  plain- 
tiff and  the  defendants  by  the  terms  of  which  the  former 
agreed  to  furnish  the  material  and  labor  necessary  to 
install  the  plumbing  and  gas  fittings  in  seventy-seven 
houses  about  to  be  erected  by  the  defendant.  The  con- 
sideration to  be  paid  was  |11,000,  nine  hundred  dollars 
thereof  to  be  paid  by  the  conveyance  of  lot  No.  14  on  the 
defendants'  building  plan,  the  premises  being  subject  to 
two  mortgages.  During  the  progress  of  the  work  differ- 
ences arose  between  the  parties  in  regard  to  the  quality 
of  the  work  and  material  furnished  by  the  plaintiff; 
whereupon  an  agreement  was  entered  into  on  October 
23, 1915,  that  all  differences  existing  between  the  parties 
be  settled,  the  plaintiff  to  accept  the  sum  of  f 2,950  in  full 
settlement  and  satisfaction  and  accord  of  his  claim 
against  the  defendants  by  reason  of  work  done  and  ma- 
terial supplied  for  the  buildings.  It  was  further  stipu- 
lated that  the  plaintiff  would  perform  any  minor  repairs 
then  necessary  in  the  plumbing  work  in  the  houses.  The 
defendants  declined  to  convey  the  lot  to  the  plaintiff 
after  a  notice  so  to  do  and  thereupon  this  action  was 
brought  to  recover  the  balance  of  the  contract  price  re- 
maining unpaid  because  of  such  refusal.  On  the  receipt 
by  the  defendants  of  the  plaintiffs  written  request  to 
convey  the  lot  the  defendants  replied  that  the  work  done 
and  the  material  supplied  were  very  unsatisfactory  and 
not  in  accordance  with  the  terms  of  the  contract  and  that 
for  the  purpose  of  settlement  the  defendants  had  waived 
all  claims  for  defective  work  with  the  exception  of  the 
installation  of  gas  outlets  in  the  basement  of  each  prop- 
erty and  that  the  plaintiff  had  agreed  to  accept  f 2,950  in 
full  settlement  of  his  claim  by  reason  of  which  he  was 
not  entitled  to  a  conveyance  of  the  lot.  On  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  as  to  part  of 
the  claim  judgment  was  entered  for  the  plaintiff  for  |875 
the  defense  being  allowed  as  to  |125.  The  contract  pro- 
yided  that  the  plaintiff  should  be  entitled  to  a  convey- 
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Opinion  of  the  Court  [66  Pa.  Superior  Ct 
ance  of  the  lot  when  he  had  finished  ^^^,800  worth  of 
labor  under  this  contract/'  The  right  to  the  conveyance 
matured  therefore  before  the  contract  of  October  23, 
1915,  was  entered  into  for  it  is  conceded  that  more  than 
the  necessary  amount  of  labor  and  material  had  been  ex- 
pended on  the  work  by  the  plaintiff  at  the  latter  date  to 
entitle  him  to  a  conveyance.  Prom  an  examination  of 
the  contract  of  settlement  we  think  it  not  doubtful  that 
that  instrument  had  no  relation  to  the  covenant  to  convey 
the  land.  A  larger  amount  than  the  sum  of  {2,950 
stipulated  to  be  paid  in  that  agreement  was  claimed  by 
the  plaintiff  in  addition  to  the  defendants'  equity  in  lot 
No.  14  and  the  effect  of  the  compromise  agreement  was 
only  to  reduce  the  amount  of  cash  to  which  the  plaintiff 
claimed  he  was  entitled  at  the  time  that  agreement  was 
made.  There  was  at  that  time  then  a  breach  of  the  con- 
tract as  to  the  conveyance  of  the  lot  for  it  was  the  duty 
of  the  defendants  to  convey  as  they  had  agreed  when  the 
plaintiff  had  applied  f4,800  worth  of  labor  and  material 
on  the  buildings ;  and  the  plaintiff  was  not  required  to 
make  a  demand  for  the  conveyance  before  bringing  this 
action  to  recover  the  balance  due  on  the  contract :  Grun- 
wald  V.  Hahn,  176  Pa.  37;  Goodwin  v.  Heckler,  252  Pa. 
332.  All  of  the  differences  between  the  parties  up  to  the 
twenty-third  of  October,  1915,  were  settled  by  that  agree- 
ment which  left  the  outstanding  liability  to  convey  the 
property  as  provided  for  in  the  original  contract  of 
March  3,  1915.  The  tender  of  a  conveyance  after  the 
action  was  brought  was  not  in  time.  When  the  letter 
of  November  8,  1915,  denying  the  plaintiff's  right  to  a 
conveyance  was  delivered  the  plaintiff  was  at  liberty  to 
proceed  by  action  for  that  part  of  the  consideration  for 
his  services  which  the  lot  was  to  stand  for.  The  defend- 
ants' equity  in  the  lot  was  to  take  the  place  of  $900  of 
the  whole  amount  to  be  paid  by  them  to  the  plaintiff  and 
because  of  the  refusal  to  give  the  title  for  which  they  had 
contracted  the  plaintiff  was  entitled  to  recover  the 
amount  of  the  original  indebtedness  for  which  the  equity 
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in  the  lot  was  to  have  been  the  substitute :  Durham  y. 
Wick,  210  Pa.  128.  The  reason  given  by  the  defendants 
for  refusing  to  convey  their  equity  in  the  lot  was  insuflft- 
cient  in  the  light  of  the  agreement  of  settlement  and  the 
terms  of  the  original  contract  fixing  a  time  when  the 
conveyance  was  to  be  made  and  the  defense  set  up  has 
no  foundation  on  which  to  stand,  therefore.  The  objec- 
tion that  the  plaintiff  has  not  installed  the  gas  outlets 
and  the  allegation  of  a  breach  of  the  compromise  of  set- 
tlement in  no  way  affects  the  original  agreement  to  con- 
vey title  to  the  lot  but  the  court  in  entering  the  judg- 
ment now  complained  of  has  left  that  question  open  for 
defense.  We  do  not  find  merit  in  the  proposition  that 
the  court  in  making  the  rule  for  judgment  absolute  has 
failed  to  specify  what  part  of  the  affidavit  of  defense  is 
insufficient.  That  is  apparent  from  the  rule  for  judg- 
ment taken  by  the  plaintiff.  The  thing  complained  of 
was  that  the  defendants  had  agreed  to  satisfy  f 900  of 
the  plaintiff's  bill  by  transferring  their  equity  in  the  lot 
and  that  they  had  refused  to*  make  the  conveyance. 
Items  of  defense  were  set  up  to  the  amount  of  f  125  as  to 
which  the  court  permitted  the  defense  to  prevail.  The 
balance  of  the  account  was,  therefore,  the  amount  for 
which  judgment  should  be  entered.  The  case  was  prop- 
erly disposed  of  by  the  learned  judge  of  the  Court  of 
Common  Pleas  and  the  judgment  is  affirmed. 


Snyder  v.  Bassler  Limestone  Co.,  Appellant. 

CofUraci — Covenant  in  lease — Breach  of  covenant — Damages, 
In  an  action  to  recover  damages  for  the  breach  of  a  covenant  in 
a  lease  of  a  quarry  in  which  the  lessee  agreed  '^  use  the  stripping 
of  this  proi)erty  to  fill  the  building  lots  facing*'  on  a  road  named, 
where  it  appears  that  the  action  was  brought  while  the  defend- 
ants still  had  time  to  perform  the  covenant,  but  no  plea  in  abate- 
ment was  filed,  and  no  .objection  to  the  time  was  made  until  after 
the  plaintiff's  testimony  was  closed  which  was  subsequent  to  the 
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Syllabus — Charge  of  Court  below,  [66  Pa.  Superior  Ct. 
termination  of  the  lease,  the  defendant  will  be  held  to  have  waived 
a  right  to  object,  by  pleading  the  general  issue^  and  going  to  the 
trial  on  the  merits. 

In  such  a  case  the  correct  measure  of  damages  is  the  reasonable 
cost  to  the  plaintiff  to  place  the  stripping  where  the  contract  pro- 
vided it  should  go.  The  effect  on  the  market  value  of  the  lots  from 
failure  to  fill  them,  is  a  collateral  matter  in  which  the  court  has 
no  concern. 

Argued  Oct.  26,  1916.  Appeal,  No.  272,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Lebanon  Co.,  Sept. 
T.,  1915,  No.  15,  on  verdict  for  plaintiff  in  case  of  David 
Snyder  v.  Bassler  Limestone  Company.  Before  Orlady, 
P.  J.,  PoBTBB,  Henderson,  Head,  Kephabt,  Tbbxlbb 
and  Williams,  JJ.    Affirmed. 

Assumpsit  for  breach  of  covenant  in  a  lease.  Before 
Hbnby,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Defendant  presented  4;he  following  point :  The  undis- 
puted evidence  of  the  plaintiff  being  that  the  contract  of 
lease  for  the  breach  of  certain  covenants  of  which  the 
suit  was  brought,  was  terminated  July  14,  1915,  while 
the  suit  was  brought  June  16,  1915,  when  it  was  still 
possible  for  the  defendant  to  have  performed  said  cove- 
nants. The  suit  must  be  held  to  have  been  brought  before 
the  legal  right  of  action  had  accrued  and  therefore,  the 
plaintiff  cannot  recover. 

Answer.    Refused.     (1) 

The  court  charged  in  part  as  follows : 

[^^Damages  in  a  case  of  this  character  are  given  as  com- 
pensation for  the  injuries  suffered  by  reason  of  the 
breach  of  the  contract  and  the  measure  of  damages  in 
this  case  is  the  reasonable  cost  to  the  plaintiff  to  put  the 
ground  where  the  contract  provided  it  should  go.]     (4) 

["If  you  find  that  he  did  not  waive  this  provision  of 
the  agreement  then  he  is  entitled  to  recover  the  reason- 
able price  of  removing  the  ground  from  where  it  was 
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placed,  such  as  was  not  placed  upon  the  building  lots  to 
the  building  lots  and  filling  them  to  the  height  provided 
for  by  this  contract."  ]     ( 5 ) 

Verdict  and  judgment  for  plaintiff  for  f  1,100.  De- 
fendant appealed. 

Errors  assigned  Were  (1-4,  5)  above  instructions  quot- 
ing them. 

S,  P,  Light y  with  him  D.  TV.  Kaercher,  for  appellant, 
cited  as  to  the  premature  bringing  of  the  action :  Immel 
V.  Herb,  50  Pa.  Superior  Ct.  241;  Meikle  v.  Northwest 
ern  Nat.  Ins.  Co.,  243  Pa.  557. 

Cited  as  to  the  measure  of  damages :  Hoy  v.  Gronoble, 
34  Pa.  9;  Garsed  v.  Turner,  71  Pa.  56;  Watterson  v; 
Allegheny  Valley  R.  B.  Co.,  74  Pa.  208;  Penn  Iron  Co. 
V.  Diller,  113  Pa.  635;  Vandivort  v.  Pittsburgh,  Etc.,  By. 
Co.,  249  Pa.  217;  Fererro  v.  Western  Union  TeL  Co.,  35 
L.  B.  A.  548;  Lentz  v.  Carnegie  Bros.  &  Co.,  145  Pa. 
612;  Gift  V.  City  of  Beading,  3  Pa.  Superior  Ct.  359; 
Harvey  v.  Susquehanna  Coal  Co.,  201  Pa.  63 ;  Cairns  v. 
Chester  City,  34  Pa.  Superior  Ct  51;  Hershey  v.  Ker- 
baugh,  242  Pa.  227- 

Jefferson  8nyder,  with  him  H.  A.  Honker,  for  appellee, 
cited  as  to  prematurity  of  action :  Bellas  v.  Pagely,  19 
Pa.  273;  Collins  v.  Smith,  78  Pa.  423;  Backenstoss  v. 
Stabler,  33  Pa.  251;  Good  Intent  Co.  v.  Hartzell,  22  Pa. 
277;  Potter  v.  McCoy,  26  Pa.  458;  Green  v.  North  Buf- 
falo Twp.,  56  Pa.  110;  Virtue  v.  loka  Tribe,  5  Pa.  Dist 
634 ;  Immel  v.  Herb,  50  Pa.  Superior  Ct.  241 ;  Meikle  v. 
Northwestern  Nat  Ins.  Co.,  243  Pa.  557. 

Cited  as  to  the  measure  of  damages :  Weighley  v.  Mul- 
ler,  51  Pa.  Superior  Ct.  125 ;  West  Chester  &  Philadel- 
phia B.  B.  Co.  V.  Broomall,  18  W.  N.  C.  44;  Watterson 
V.  Allegheny  B.  B.  Co.,  74  Pa.  208;  Penn  Iron  Co.  v. 
Diller,  113  Pa.  635;  Wood  v.  Sharpless,  174  Pa.  588. 
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8    SNYDER  V.  BASSLeR  LIMESTONB  CO.,  Appellant. 

Opinion  of  the  Court.     [66  Pa.  Superior  Ct. 

Opinion  by  Williams,  J.,  March  13, 1917 : 

This  was  an  action  of  assumpsit  to  recover  damages 
for  the  breach  of  a  covenant  in  a  lease  of  a  quarry  in 
which  the  defendant,  as  lessee,  agreed,  inter  alia,  "to  use 
the  stripping  from  this  property  to  fill  the  building  lots 
facing  on  the  Lebanon  pike,  from  the  Holstein  property 
on  the  west  to  the  barn  on  the  east,  approximately  level- 
ing the  ground  to  a  height  not  to  exceed  2%  feet  at  any 
point  above  the  pike  level.  Any  stripping  in  excess  of 
that  required  to  fill  lots  as  above  provided,  may  be  dis- 
posed of  by  the  lessee  as  best  suits  its  convenience.  It 
being  understood,  however,  that  any  filling  will  be  kept 
reasonably  level,  and  not  of  excessive  height." 

The  term  of  the  lease  began  August  1,  1911,  and  was 
to  continue  for  thirty  years  if  not  sooner  terminated  by 
the  lessee.  The  jury  found  that  during  the  term  of  the 
lease,  which  had  been  terminated  by  the  lessee,  as  of  the 
date  of  July  14,1915,  some  of  the  stripping  was  deposited 
upon  the  designated  building  lots,  but  that  they  were 
never  filled  to  the  height  fixed  in  the  lease,  and  that  the 
great  bulk  of  the  stripping  was  placed  upon  other  land 
without  the  consent  of  the  lessor. 

It  appears  that  the  action  was  brought  on  June  16, 
1915,  while  the  defendant  still  had  time  to  perform  its 
covenant.  No  objection  to  the  time  when  the  action  was 
brought  was  made  until  after  the  plaintiff's  testimony 
was  closed.  This  was  subsequent  to  the  termination  of 
the  lease.  The  appellant,  not  having  filed  a  plea  in  abate- 
ment, must  be  held  to  have  waived  its  right  by  pleading 
the  general  issue  and  going  to  trial  on  the  merits :  Meikle 
V.  Northwestern  Nat.  Ins.  Co.,  243  Pa.  557;  Immel  v. 
Herb,  50  Pa.  Superior  Ct.  241. 

The  other  question  raised  is  whether  the  court  adopted 
the  correct  measure  of  damages.  The  court  charged  that 
"the  measure  of  damages  in  this  case  is  the  reasonable 
cost  to  the  plaintiff  to  put  the  ground  where  the  contract 
provided  it  should  go."  This  was  a  correct  statement. 
Where  there  has  been  a  breach  of  a  contract  to  perform 


Digitized  by 


Google 


SNYDUE  V.  BaSSLER  LIMESTONE  CO.,  Appellant.    9 
6,  (1917).]  Opinion  of  the  Court 

a  specific  piece  of  work  or  service  the  plaintiff  is  entitled 
to  recover  what  it  would  reasonably  cost  to  perform  the 
same^  op  what  it  would  reasonably  cost  to  restore  the 
property  to  its  original  condition :  13  Cyc.  162.  This  is 
the  rule  in  this  State :  Erie  and  Pittsburgh  R.  R.  Co.  v. 
Johnson,  101  Pa.  555 ;  Hays  v.  Wilkinsburg  &  E.  Pbg.  St. 
Ry.  Co.,  204  Pa.  488.  In  McDowell's  App.,  123  Pa.  381, 
Hand,  J.,  said  (409) :  ^^e  have  a  covenant  kept  in  part 
and  broken  as  to  the  residue,  and  the  measure  of  dam- 
ages is  what  it  cost  to  fulfil  the  contract." 

The  appellant,  however,  contends  that,  because  the 
api)ellee  could  not  possibly  benefit  more  than  f  200  if  the 
contract  or  covenant  had  been  carried  out  or  performed, 
as  the  market  value  of  the  lots  would  not  be  more  than 
that  if  filled  up,  he  can  only  recover  their  value.  The 
cases  cited  by  appellant  are  not  applicable.  This  is  not 
an  action  to  determine  the  liability  of  the  defendant  for 
a  taking  in  eminent  domain,  for  an  intentional  trespass, 
or  for  negligence,  but  is  to  recover  the  expense  to  which 
the  lessor  will  be  put  to  carry  out  the  unperformed  cove- 
nant of  the  lessee.  It  appears  from  the  evidence  that  the 
stripping  was  placed  where  the  lessor  does  not  want 
it,  and  not  placed  where  he  does.  The  effect  on  the 
market  value  of  the  lots  is  a  collateral  matter  with  which 
we  have  no  concern.  The  plaintiff's  reason  for  want- 
ing the  stripping  spread  on  the  Lebanon  pike  lots  is  not 
material.  If  it  were,  the  lease  shows  that  in  addition  to 
filling  these  lots,  he  also  wanted  to  dispose  of  the  strip- 
ping where  it  would  do  the  most  good  to  the  land  as 
a  whole,  and  not  diminish  its  value.  The  defendant  re- 
ceived the  benefits  of  the  lease^  but  refused  to  pay  part 
of  the  consideration,  viz:  dispose  of  the  stripping  in 
a  certain  way.  This  imposed  on  the  plaintiff  the  cost  of 
doing  that  which  defendant  had  covenanted  to  do,  and 
this  cost  is  the  true  measure  of  damages. 

The  judgment  is  afSrmed. 
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10  FUNERAL  ASSN.,  Appel.,  v.  ELLSWORTS  COtNClL. 
Syllabus — Opinion  of  Court  below.  [66  Pa.  Superior  Ct. 


Funeral  Benefit  Association  of  the  United  States, 
Appellant,  v.  Col.  Ellsworth  Council  No.  960. 

Beneficial  associations — Assessments — Default  —  Suspension  of 
subordinate  body. 

Where  an  unincorporated  beneficial  association  composed  of  sub- 
ordinate councils  provides,  by  its  by-laws,  that  if  any  assessment 
levied  upon  an  subordinate  council  remains  unpaid  for  a  time 
stated  such  "council  in  default  shall  without  further  action  stand 
suspended  from  membership  in  this  association,"  and  there  is  no 
other  remedy  provided  by  the  by-laws,  the  association,  after  the 
suspension  of  a  local  council  has  become  effective  by  the  automatic 
action  of  the  by-law,  cannot  collect  from  such  council  assessments 
by  legal  proceedings. 

Argued  Oct.  27, 1916.  Appeal,  No.  285,  Oct.  T.,  1916, 
by  plaintiflf,  from  decree  of  C.  P.  Northumberland  Co., 
No.  401,  in  Equity,  dismissing  bill  in  equity  in  case  of 
Funeral  Benefit  Association  of  the  United  States  v.  Col. 
Ellsworth  Council,  No.  960,  Order  of  Independent 
Americans  et  al.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Head,  Kephart,  Trexler  and  Williams,  JJ.  Af- 
firmed. 

Bill  in  equity  to  collect  assessments. 

MosER,  J.,  filed  the  following  opinion : 

The  Funeral  Benefit  Association  of  the  United  States, 
the  plaintiflf  in  this  action,  hereinafter  called  the  "Asso- 
ciation," is  an  unincorporated  body,  the  by-laws  of  which 
in  Section  2  of  Article  I  provide:  "This  association  is 
formed  by  the  association  together  of  councils  and  simi- 
lar subordinate  bodies  of  fraternal,  patriotic  and  bene- 
ficial associations;  which  councils  and  similar  subordi- 
nate bodies  are  hereinafter  designated  as  ^Organizations', 
the  membership  of  which  organizations  is  confined  to 
native-born  white  male  Americans,  who  shall  be  at  the 
time  of  their  admission  to  such  membership,  between  the 
ages  of  sixteen  and  forty-nine  years,  both  inclusive, 
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which  organizations  pay  funeral  benefits  to  the  bene- 
ficiaries or  representatives  of  deceased  members  thereof ; 
for  the  purpose  of  the  mutual  reimbursement  of  such 
organizations  and  of  other  such  organizations  hereinafter 
becoming  members  of  this  association^  for  losses  incurred 
through  the  payment  of  such  benefits  in  the  manner  in 
these  laws  hereinafter  provided." 

Colonel  Ellsworth  Council  No.  960,  Order  of  Inde- 
pendent Americans,  the  defendant  in  this  action,  herein- 
after called  the  "organization"  is  an  unincorporated  fra- 
ternal beneficial  society  which  has  been  a  member  of  the 
said  Funeral  Benefit  Association  since  the  year  1905.  To 
raise  funds  to  reimburse  the  various  organizations  con- 
nected with  the  said  association  for  losses  incurred 
through  the  payment  of  funeral  benefits,  the  said  associ- 
ation levies  an  assessment  upon  each  organization  at  a 
stated  rate  per  member ;  the  amount  being  determined  in 
accordance  with  the  number  of  members  reported  by  the 
organization  on  the  first  day  of  the  month  in  which  the 
assessment  is  ordered.  The  assessment  rate  is  fixed  at 
the  annual  meeting  of  the  association.  The  number  of 
assessments  to  be  ordered  is  left  to  the  discretion  of  the 
board  of  managers  of  the  said  association,  but  at  least 
twelve  assessments  must  be  ordered  in  each  year.  Prior 
to  the  eighth  day  of  June,  1914,  the  assessment  rate  was 
fifteen  cents  per  member.  On  that  day,  at  the  annual 
meeting  of  the  association,  the  rate  was  increased  to 
twenty  cents  per  member.  This  assessment  rate  was 
fixed  in  June,  1914,  as  appears  in  Section  3  of  Article  VI 
of  the  by-laws,  which  reads  as  follows :  "The  assessment 
shall  be  twenty  cents  for  each  and  every  member  upon 
the  rolls  of  such  organization  on  the  first  day  of  the 
month  in  which  the  assessment  is  ordered."  The  first 
section  of  the  said  article  provides :  "The  regular  month- 
ly meeting  of  the  Board  of  Managers  of  the  association 
shall  be  held  on  or  about  the  20th  day  of  each  month,  at 
which  time  applications  for  membership,  shall  be  con- 
sidered;  applications  for  the  payment  of  death  claims 
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acted  upon,  assessments  ordered  to  pay  claims  already 
favorably  acted  upon,  and  general  business  transacted." 
On  the  25th  day  of  June,  1914,  the  board  of  managers  of 
the  said  association,  at  a  regular  meeting  thereof,  or- 
dered an  assessment  against  the  defendant  organization 
at  twenty  cents  per  member  for  one  hundred  eighty-three 
members,  amounting  to  $36.60,  being  levied  on  the  mem- 
bership reported  as  of  June  first.  On  the  24th  day  of 
July,  1914,  the  said  board  of  managers  likewise  ordered 
another  assessment  against  the  said  defendant  organiza- 
tion at  twenty  cents  per  member,  on  the  membership  as 
of  July  1st,  reported  to  be  173  members  and  amounting 
to  (34.60.  At  the  hearing  it  was  conceded,  and  so  stated 
upon  the  record  by  counsel  for  the  plaintiff,  that  the 
June  assessment  should  have  been  at  the  old  rate  of  fif- 
teen cents  per  member,  since  the  change  in  the  said  rate 
was  not  made  until  the  8th  day  of  the  month  while  the 
assessment  was  levied  as  of  the- first.  So  that  the  plain- 
tiff now  claims  of  the  defendant  the  sum  of  f 27.25,  for 
the  assessment  ordered  in  June  and  f34.60,  for  that 
ordered  in  July,  1914.    (See  notes  of  Tes.  P.  25). 

The  defendant  disapproved  of  the  increase  in  the  said 
assessment  rate  and  refused  to  pay  either  of  the  assess- 
ments ordered  as  aforesaid.  It  is  conceded  that  the  de- 
fendant therefore  stood  suspended  from  membership  in 
the  said  association  on  the  last  day  of  the  second  month 
following  the  said  June  assessment,  under  and  by  virtue 
of  what  is  prescribed  in  the  sixth  section  of  the  sixth  ar- 
ticle of  the  by-laws  of  the  said  association  which  reads : 
^'Every  organization  failing  to  pay  an  assessment  on  or 
before  the  last  day  of  the  month  following  that  within 
which  such  assessment  shall  have  been  ordered,  shall  be 
fined  five  cents  additional  for  each  and  every  member  as 
per  the  assessment,  and  shall  absolutely  forfeit  all  bene- 
fits and  advantages  from  this  association  based  upon  any 
death  which  may  occur  within  such  organization  while 
said  assessment  and  fine  remain  unpaid.  No  payment  of 
any  such  assessment  shall  be  considered  made  or  received 
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until  the  payment  of  the  said  fine  and  no  payment  of  any 
such  assessment  op  fine  shall  give  or  reyive  any  ri^t  to 
claim  benefits  for  any  death  happening  within  any  such 
organization  during  such  arrearage  or  default.  Should 
any  assessment  remain  unpaid  on  the  last  day  of  the  sec- 
ond month  following  that  in  which  said  assessment  shall 
have  been  ordered^  the  organization  in  default  shall^ 
without  further  action,  stand  suspended  from  member- 
ship in  this  association.'' 

It  does  not  appear  that  an  application  to  join  the  said 
association  was  signed  or  executed  by  the  defendant,  so 
that  the  contractual  relations  of  these  litigants  and  their 
mutual  obligations  have  been  established  and  are  con- 
trolled exclusively  by  the  by-laws  of  the  association,  the 
conduct  of  the  parties  and  the  general  principles  of  law 
applicable  to  like  circumstances  and  to  cases  of  a  similar 
nature.  The  defendant  contends  that  it  is  not  legally 
liable  for  the  claims  made  by  the  plaintiff;  that  this  case 
in  controlled  by  the  case  of  Johnston  v.  Anderson,  23  Pa. 
Superior  Ct  152,  where,  in  a  somewhat  similar  action, 
the  contract  was  held  to  be  unilateral  and  determinable 
at  any  time  by  the  defendant  without  liability ;  that  the 
payment  of  assessments  was  wholly  voluntary  on  the 
part  of  the  defendant. 

The  plaintifiTs  contention  is,  that,  although  the  defend- 
ant forfeited  its  membership  by  failure  to  pay  assess- 
ments, of  which  it  had  notice,  within  the  time  prescribed 
by  the  by-laws,  it  is  liable  for  the  assessments  made  be- 
fore the  forfeiture  was  actually  consummated  and  while 
the  membership  still  existed ;  that  this  case  must  be  dis- 
tinguished from  the  case  of  Johnston  v.  Anderson,  supra, 
relied  npon  by  the  defendant  as  a  favorable  precedent, 
for  two  reasons,  viz:  (a)  In  the  Anderson  case  the  de- 
fendant was  an  individual  and  the  plaintiff  an  unincor- 
porated association  composed  of  individuals,  while  in  the 
instant  case  the  defendant  is  an  unincorporated  bene- 
ficial society  and  the  plaintiff  is  an  association  of  such 
organizations;   that  the  rule  of  law  applied  to  life  in- 


Digitized  by 


Google 


14  PUNBEAL  ASSN.,  AppeL,  v.  ELLSWOETH  COUNCIL. 
Opinion  of  Court  below.  [66  Pa.  Superior  Ot. 
surance  premiums  and  the  assessments  of  mutual  bene- 
ficial societies  does  not  apply  in  this  case,  (b)  The  by- 
laws of  the  plaintiff  association  contains  a  (Stipulation 
relative  to  withdrawals  which  did  not  appear  in  the  by- 
laws of  the  plaintiff  association  in  the  Anderson  case. 
This  stipulation  the  plaintiff  contends  is  decisive  of  the 
questions  involved  in  this  action.  It  is  the  eighth  section 
of  the  first  article  and  reads  as  follows :  ^'Any  organi- 
zation desiring  to  withdraw  from  this  association  may 
do  so^  but  the  same  shall  be  liable  for  all  assessments 
ordered  during  the  month  in  which  notice  of  withdrawal 
is  received  by  this  association." 

As  to  the  first  proposition : 

In  the  case  of  Johnston  v.  Anderson,  23  Pa.  Superior 
Ct.  152,  the  plaintiff  was  the  receiver  of  the  Odd  Fellows 
Endowment  Association,  an  unincorporated  body  com- 
posed of  members  of  various  lodges  of  Odd  Fellows,  for 
the  purpose  of  paying  benefits  on  the  death  of  the  mem- 
bers of  their  beneficiaries  and  not  for  profit.  A  fund  was 
raised  to  pay  these  benefits  by  assessing  the  members. 
Anderson  refused  to  pay  his  assessments  and  thereby 
forfeited  his  membership  under  a  stipulation  contained 
in  the  by-laws.  The  receiver  sought  to  recover  for  the 
assessments  levied  before  the  time  of  the  actual  forfei- 
ture. The  court  held,  in  effect,  that  the  defendant's  con- 
tract with  the  association  was  unilateral ;  that  it  was  in 
the  nature  of  a  life  insurance  contract,  where  the  insured 
is  given  insurance  and  protection  so  long  as  he  pays  for 
same  and  complies  with  the  requirements  of  the  policy. 
He  received  only  the  protection  he  purchases  h6wever, 
and,  when  he  defaults  in  his  payments,  he  forfeits  his 
right  to  the  insurance  and  loses  all  he  has  paid  as  pre- 
miums or  assessments.  In  such  cases  the  insurer  has  no 
power  to  compel  the  insured  to  continue  his  payments  or 
to  continue  purchasing  insurance.  The  purchase  thereof 
and  the  payments  made  therefor  are  wholly  voluntary 
and  may  be  discontinued  at  any  time  at  the  pleasure  of 
the  insured.  In  the  said  case  of  Johnston  v,  Anderson,  the 
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court  cites  with  approvai  the  case  of  Xiehman  v.  Clark,  43 
L.  B.  A.  648,  where  Mr.  Justice  Phillips,  after  review- 
ing the  decisions  in  various  jurisdictions,  on  page  651 
proceeds  to  say :  "Under  these  authorities,  a  contract  for 
insurance  in  any  benevolent  association  is  a  unilateral 
contract,  and  by  the  association  provision  is  made  that, 
for  a  failure  to  pay  the  assessments  made  on  a  member 
who  holds  a  certificate,  all  benefits  he  may  have  under 
and  by  virtue  of  such  certificate,  and  all  payments  there- 
tofore made,  are  forfeited.  Such  is  the  rule  with  refer- 
ence to  insurance  under  almost  all  circumstances.  If 
any  other  rule  should  exist  than  that  a  contract  is  purely 
unilateral,  then,  in  effect,  a  partnership  would  be  formed 
by  which  every  person  insured  would  become  liable  to  all 
others  insured,  and  the  benefits  derived  from  life  insur- 
ance would  be  rendered  so  doubtful  and  uncertain,  and 
so  prejudicial  to  those  seeking  insurance,  that  their  indi- 
vidual interests  would  require  them  to  abstain  from  tak- 
ing out  a  policy  or  a  certificate  of  membership." 

Our  effort  must  be  to  determine  whether  or  not  the 
said  rule  as  applied  to  the  defendant  in  the  case  of 
Johnston  v.  Anderson,  23  Pa.  Superior  Ct.  152,  is  like- 
wise applicable  to  the  defendant  organization  in  the  case 
at  bar.  The  purpose  of  organization  and  the  nature  of 
the  mutual  obligations  are  quite  similar  in  both  cases. 
In  the  Anderson  case  a  fund -was  raised  by  assessing  the 
individuals,  from  which  fund,  funeral  benefits  were  paid 
to  the  members'  widows  and  orphans  or  beneficiaries.  In 
the  present  case  a  fund  is  raised  by  assessing  the  organi- 
zations in  a  sum  determined  by  the  number  of  members, 
from  which  fund  the  organizations  are  reimbursed  for 
funeral  benefits  paid  to  the  beneficiaries  of  its  members 
dying  while  in  good  standing.  In  the  one  case  the  associ- 
ation pays  the  funeral  benefits  direct;  in  the  other  case 
it  pays  tiiem  through  the  organization,  but  it  pays  only 
when  proof  of  death  is  furnished,  and  only  when  the 
organization  is  required  by  law  to  pay  and  actually  does 
pay  those  entitled  to  benefits.    So  that  in  the  instant 
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case  the  members  collectively  contract  with  the  associ- 
ation for  funeral  benefits  which  under  the  law  is  treated 
in  many  respects  as  a  contract  for  life  insurance.  The 
organization  buys  this  protection  for  its  members  but 
there  is  nothing  in  the  arrangement  or  in  the  laws  of  the 
association  whereby  the  association  can  compel  the  or- 
ganization to  continue  buying. 

While  it  is  set  forth  in  the  by-laws  that  the  association 
was  formed  for  the  purpose  of  the  mutual  reimbursement 
of  the  organizations  connected  therewith,  for  losses  in- 
curred through  the  payment  of  funeral  benefits,  and  the 
association  disavows  any  contract  or  relations  whatso- 
ever with  the  individuals  but  essays  to  deal  wholly  with 
the  organizations  as  a  class,  the  third  section  of  the  1st 
article  of  the  said  by-laws  provides :  ^^Said  organizations 
shall  be  entitled  to  receive  from  this  association  the  sum 
of  1250,  or  proportionate  part  thereof,  according  to  the 
time  of  enrollment  of  the  member,  on  the  death  in  good 
standing  in  his  organization  of  each  member  enrolled  in 
class  ^A,^  and  a  further  and  additional  sum  of  |250,  or 
proportionate  part  thereof,  according  to  the  tinie  of  en- 
rollment of  the  member,  on  the  death  in  good  standing 
in  his  organization  of  each  member  enrolled  in  Class 
^B' ;  Provided,  that  such  organizations  are  required  by 
law  to  pay  and  do  pay  the  said  sums  to  the  beneficiaries 
of  said  deceased  members,  respectively/^ . 

It  is  obvious  therefore,  that  regardless  of  the  way  in 
which  the  mutual  obligations  of  the  parties  to  this  action 
have  been  established  and  are  maintained,  the  contract 
amounts  to  an  agreement  upon  the  part  of  the  association 
to  insure  funeral  benefits  and  a  respectable  burial  for 
each  and  every  member  of  the  defendant  organization,  for 
which  the  said  members  pay,  through  the  organization, 
the  sum  of  twenty  cents  per  member  per  assessment.  The 
dues  and  assessments  usually  and  ordinarily  paid  by 
beneficial  societies  of  the  character  of  this  defendant,  to 
provide  for  and  insure  a  respectable  burial  and,  at  least 
to  some  extent;  to  relieve  the  necessities  of  surviving  de- 
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pendents^  were  paid  to  the  plaintiff  by  this  defendant  at 
a  stipulated  snm  per  capita  and  must  be  regarded  as  hav- 
.ing  been  paid  for  funeral  benefits  pure  and  simple. 
Upon  the  payment  of  an  assessment  by  the  defendant  or- 
ganization within  the  time  prescribed  by  the  by-laws, 
each  and  every  member  thereof  was  entitled  to  these 
benefits  until  the  expiration  of  the  time  limit  of  the  next 
succeeding  assessment 

We  are  therefore  of  the  opinion  that  so  far  as  the  ques- 
tions involved  in  the  first  proposition  are  concerned  the 
case  at  bar  is  controlled  by  the  said  case  of  Johnston  v. 
Anderson,  23  Pa.  Superior  Ct.  152.  With  but  slight  al- 
teration we  might  adopt  the  language  of  Judge  OaIt 
BEBTH  used  at  pages  157  and  158  of  the  said  case,  and 
here  assert :  It  should  be  kept  in  mind  that  the  plaintiff 
association  is  an  unincorporated  society  composed  of 
organizations  who  have  voluntarily  associated  them- 
selves together  for  purposes  beneficial  and  benevolent. 
It  was  doubtless  foreign  to  the  ideas  of  its  organizers 
and  those  who  subsequently  entered  into  it  that  its  re- 
quirements should  bear  down  more  heavily  on  any  or- 
ganization than  it  felt  it  could  bear,  or  that  it  should 
continue  beyond  a  period  when  it  chose  to  be  free  from 
same.  The  door  of  forfeiture  was  left  open  and  when 
once  it  passed  through  it  the  said  organization  was  freed 
from  all  liability  to  the  association  and  the  association 
was  freed  from  all  liability,  to  it,  and  all  mutual  obli- 
gations were  cancelled,  by  the  fact  of  its  suspension.  The 
payment  of  assessments  look  to  the  future  and  not  to  the 
past,  and  by  their  payments  or  refusal  to  pay  the  organi- 
zation exercised  its  option  of  continued  membership  or 
suspension,  and  when  it  discontinued  its  payments  and 
its  membership  no  liability  followed  it. 

As  to  the  second  proposition : 

The  above-quoted  eighth  section  of  the  first  article  of 
the  by-laws  of  the  said  association  provides  that  organi- 
zations withdrawing  from  the  association  will  be  liable 
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for  all  assessments  ordered  during  the  month  in  which 
notice  of  withdrawal  is  received  by  the  association. 

The  defendant  in  this  action  did  not  withdraw  from  • 
the  plaintiff  association^  nor  did  it  give  any  notice  of 
withdrawal.  Mr.  Cadwallader,  the  secretary  of  the  asso- 
ciation,  makes  this  clear  in  his  testimony  where  he  pro- 
ceeds to  explain  that  the  defendant  separated  itself  from 
the  said  association  by  failing  and  refusing  to  pay  the 
assessments  ordered  by  the  board  of  managers,  which 
default  worked  an  automatic  suspension  under  and  by 
virtue  of  the  sixth  section  of  the  sixth  article  of  the  said 
by-laws,  hereinbefore  referred  to.  It  is  contended  by  the 
plaintiff  that  the  said  eighth  section  of  the  first  article 
embraces  cases  of  suspension  as  well  as  withdrawals,  and 
that  the  defendant  is  therefore  liable  for  the  assessments 
claimed  in  this  action,  under  the  provisions  thereof. 
From  the  plain  terms  of  the  section  it  clearly  pertains  to 
withdrawals  only ;  nothing  whatever  is  said  therein  about 
suspension.  It  is  only  reasonable  to  presume,  that  if  the 
association  intended  that  this  section  should  include 
cases  of  suspension,  it  would  be  so  stated  in  clear  lan- 
guage. It  cannot  be  said  that  the  defendant  should  have 
known  that  the  said  section  of  the  by-laws  included  cases 
of  suspension  as  well  as  withdrawals.  The  words  are  not 
used  synonymously  in  the  by-laws.  In  the  copy  appear- 
ing in  the  testimony  it  will  be  noticed  that  in  the  fifth  sec- 
tion of  the  first  article  a  distinction  is  made  in  the  rein- 
statement of  organizations  that  have  separated  them- 
selves from  the  association  by  the  different  methods 
spoken  of  in  the  laws.  It  seems  that  the  approval  of  a 
majority  of  the  board  of  managers  is  suflBcient  to  rein- 
state an  organization  that  has  been  suspended  or 
dropped,  while  the  reinstatement  of  one  that  has  with- 
drawn can  only  be  effectuated  by  the  adoption  of  a  reso- 
lution at  the  regular  annual  convention  of  the  associ- 
ation. The  requirement  prescribed  for  cases  of  with- 
drawal has  no  effect  whatever  upon  organizations  that 
suffer  suspension ;  the  words  have  a  very  different  mean- 


Digitized  by 


Google 


FUNERAL  ASSN.,  AppeL,  v.  ELLSWORTH  COUNCIL.  19 
10,  (1917).]  Opinion  of  Court  below. 

ing  and  designate  dissimilar  processes  of  separation.  A 
formal  withdrawal  is  a  quite  different  act  than  to  be 
derelict  in  payments  or  to  withhold  same,  until  the  rules 
relative  to  suspensions  operate  so  as  to  work  a  seyerance 
of  relations.  The  effect  of  these  various  modes  of  sepa- 
ration may  be  advantageous  or  disadvantageous  to  either 
the  association  or  the  organbsation^  but  the  method  of  de- 
parture is  left  to  the  option  of  the  latter^  and  if  it  chooses 
to  pursue  a  particular  course  it  should  not  be  compelled 
to  comply  with  the  requirements  prescribed  for  organi- 
zations adopting  another  and  a  different  course.  The 
association  framed  and  promulgated  the  by-laws  and  the 
section  that  is  here  under  consideration ;  the  presump- 
tion is  that  everything  that  is  deemed  necessary  for  its 
protection  and  accommodation  was  incorporated  there- 
in; that  it  read  into  this  section  exactly  what  it  wanted 
included  therein,  and  what  it  wanted  the  section  to  ex- 
press ;  if  there  was  any  intention  or  desire  that  the  said 
law  should  apply  to  cases  of  suspension,  it  certainly 
should  have,  and  doubtless  would  have  been  so  stated  in 
unmistakable  terms.  There  is  very  much  doubt  as  to 
whether  or  not  cases  of  suspension  are  embraced  within 
the  said  by-law,  and  while  the  rights  and  liabilities  of 
the  defendant  are  r^ulated  by  the  said  by-laws,  Myers 
V.  Fritchman,  6  Pa.  Superior  Ct.  580,  it  is  a  well  recog- 
nized rule  in  insurance  cases  that  where  the  language  is 
doubtful  it  should  be  most  strongly  construed  against  the 
insurer  and  in  favor  of  the  insured,  Darlington  v.  Phoe- 
nix Mut.  Fire  Ins.  Co.,  194  Pa.  650 ;  Johnston  v.  Ander- 
son, 23  Pa.  Superior  Ct.  152,  and  so  in  the  instant  case 
the  fact  that  the  by-law  is  silent  as  to  suspension  and 
there  is  serious  doubt  whether  such  cases  are  affected 
thereby  weighs  heavily  against  the  plaintiff  and  in  favor 
of  the  negative  side  of  the  controverted  question  here  in- 
volved. 

We  are  therefore  of  the  opinion  that  the  defendant  is 
not  liable  for  the  said  assessments  ordered  in  June  and 
July,  1914,  and  claimed  for  in  this  action. 
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And  now,  to  wit,  March  20, 1916,  the  bill  is  hereby  dis- 
missed at  the  costs  of  the  plaintiff. 

Error  assigned  was  decree  dismissing  the  bill. 

Alexander  M.  DeHaven,  with  him  Stephen  L.  Chribhin, 
for  appellant. — When  a  contract  provides  that  it  shall 
become  yoid  on  default  in  its  performance  by  one  of  the 
parties,  such  party  cannot  take  advantage  erf  his  own 
wrong  by  setting  up  such  default,  alone,  as  a  means  of 
escaping  liability  under  the  contract:  Susq.  Ins.  Co.  v. 
Leavy,  136  Pa.  499;  Stockley  v.  Hartley  Bros.,  12  Pa. 
Superior  Ct.  628. 

Charles  C.  Lark,  for  appellees,  cited :  Funeral  Benefit 
Assn.  V.  Hyatt  Council,  62  Pa.  Superior  Ct.  578. 

Opinion  by  Orlady,  P.  J.,  March  13, 1917 : 
The  court  below,  in  an  exhaustive  opinion,  fully  con- 
sidered and  satisfactorily  answered  every  contention 
raised  by  the  appellant  in  its  assignments  of  error.  The 
relation  between  the  plaintiff  and  defendant  bodies  was 
severed  by  the  voluntary  act  of  the  defendant.  WTiile 
the  defendant  body  was  not  suspended  as  a  punishment 
for  violation  of  their  law,  the  court  finds  as  a  fact  that 
the  two  assessments,  numbers  471  and  472,  were  allowed 
to  remain  unpaid  on  the  last  day  of  the  second  month 
following  that  in  which  the  assessments  were  ordered, 
and,  following  the  law  governing  the  relation  between 
the  parent  and  subsidiary  body,  as  described  by  the  sec- 
retary of  the  plaintiff,  "they  automatically  suspended 
themselves,  and  that  suspension  can  only  be  removed  by 
making  application  and  paying  the  fees  for  reinstate- 
ment." 

The  controlling  fact  found  by  the  trial  judge  was  that 
the  defendant  did  not  withdraw,  from  the  plaintiff  asso- 
ciation, nor  give  notice  of  any  intention  to  withdraw,  but 
separated  itself  from  the  association  by  failing  and  re- 
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fusing  to  pay  the  assessments  ordered  by  the  board  of 
managers,  which  default  worked  an  automatic  suspen- 
sion under  and  by  virtue  of  the  sixth  section  of  the  sixth 
article  of  their  by-laws. 

As  we  held,  in  construing  this  same  by-law  in  Funeral 
Benefit  Association  v.  Hyatt  Council,  62  Pa.  Superior 
Ct.  578,  "The  action  of  the  council  was  voluntary  in  re- 
fusing to  pay  the  assessment,  and  we  are  not  concerned 
with  the  reasons  prompting  its  action.  They  knew  the 
by-laws  governing  the  association,  and  that  following  the 
refusal  to  pay  the  assessment  the  result  would  be  the 
automatic  suspension  of  the  council  from  membership 
therein.  It  did  not  seek  reinstatement,  but  accepted  the 
order  of  suspension  from  membership  as  conclusive  of 
its  future  relation.  The  by-laws  of  the  plaintiff  are  of 
their  own  making,  and  there  is  no  provision  for  any  in- 
dividual liability  for  a  preexisting  debt  of  the  members 
of  council  after  its  suspension  from  the  association." 
The  plaintiff  association,  having  provided  a  suspension 
penalty  for  nonpayment  by  a  council  of  an  assessment, 
and  having  exhausted  it,  cannot  now  invoke  another  and 
different  one  not  mentioned  in  its  by-laws." 

Under  the  facts  in  this  case,  there  is  no  confusion  in 
regard  to  the  relation  of  the  defendant  association  under 
the  by-laws,  that  is  whether  they  should  be  treated  as 
withdrawing,  under  Section  8,  of  Article  IV,  and  re- 
maining liable  for  assessments  during  the  month  in 
which  notice  of  withdrawal  is  received,  or  on  the  other 
hand,  considered  as  suspended  from  membership,  after 
failing  to  pay  two  assessments  under  Section  6,  of  Ar- 
ticle IV,  of  the  by-laws.  The  plaintiff  cannot  now  invoke 
a  new  remedy,  or  impose  a  different  penalty  than  that 
prescribed  by  the  by-laws. 

The  decree  in  the  court  below  is  affirmed. 
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Hobbs  V.  Shamokin  Borough,  Appellant 

Boad  law — Change  of  grade  of  a  street — Established  grade — 
Natural  grade — AppecUs. 

In  a  proceeding  against  a  borough  to  recover  damages  for  an 
alleged  change  of  grade  of  a  street  where  it  appears  that  there  had 
been  in  fact  a  physical  change  of  grade  which  left  the  plaintiff's 
house  below  the  level  of  the  street,  and  that  the  grade  at  which  the 
houses  had  been  built  had  remained  the  same  for  over  thirty  years, 
the  presumption  is  that  such  grade  was  the  established  grade^  or 
that  the  plaintiff  had  built  at  the  natural  level.  Under  such  cir- 
cumstances plaintiff  is  entitled  to  recover  damages  for  the  estab- 
lishment of  the  grade  at  a  difPerent  level.  An  appeal  lies  from  the 
viewers  to  the  Conmion  Pleas. 

Boad  law — Change  of  grade — Laches. 

In  a  proceeding  against  a  borough  to  recover  damages  for  a 
change  of  grade,  the  defendant  borough  cannot  set  up  laches  on  the 
part  of  the  plaintiff,  where  there  is  nothing  to  show  that  there  had 
been  a  change  in  the  status  of  the  parties  under  the  belief  that 
plaintiff  did  not  intend  to  assert  his  rights;  and  that  this  change 
would  inequitably  accrue  to  the  advantage  of  the  plaintiff  and  the 
disadvantage  of  the  defendant,  or  innocent  third  parties. 

Boad  law — Change  of  grade — Ordinance — Petition  for  viewers. 
In  a  change  of  grade  proceeding  against  a  borough,  the  defend- 
ant borough  cannot  complain  in  the  appellate  court  that  the  ordi- 
nance was  not  attached  to  the  petition  for  the  appointment  of 
viewer,  where  the  record  fails  to  show  that  this  question  was 
raised  in  the  court  below,  but  does  show  that  the  ordinance  was 
introduced  in  evidence,  was  a  part  of  the  record,  and  that  for  pur- 
poses of  review,  as  well  as  of  trial,  the  pleadings  were  in  such  form 
that  no  harm  could  have  come  to  the  defendant  by  the  omission. 

Change  of  grade — Boroughs — Batification  of  acts  of  officers. 
In  a  change  of  grade  proceedings  against  a  borough  the  borough 
cannot  defend  because  it  had  not  authorized  a  change  of  grade, 
where  it  appears  that  the  borough  had  delegated  authority  to  its  of- 
ficers to  construct  a  paving,  that  a  change  of  grade  had  actually 
been  made,  and  that  the  borough  had  accepted  the  work. 

Boad  law — Change  of  grade — Petition  for  change. 
In  a  change  of  grade  proceedings  against  a  borough^  the  defend- 
ant cannot  claim  that  the  plaintiff  was  estopped  from  proceeding 
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for  dama^^  because  be  had  signed  the  petition  for  the  change  of 
grade^  where  theret  is  nothing  in  the  petition  releasing  the  borough 
expressly  or  impliedly  from  the  claim  for  damages  resulting  from 
the  change  of  grade. 

Submitted  Oct  27,  1916.  Appeal,  No.  302,  Oct.  T., 
1916,  by  defendant,  from  judgment  of  C.  P.  Northumber- 
land CJo.,  Sept.  T.,  1914,  No.  41,  on  verdict  for  plaintiff  in 
case  of  Isaac  Hobbs  y.  Shamokin  Borough.  Before  Ob- 
lady,  P.  J.,  POBTBB,  HBNDBBSON,  HBAD,  KBPHABT,  TBBX- 

LEB  and  Williams,  J  J.   AflBrmed. 

Appeal  from  report  of  viewers. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  plaintiff  for  |654.    Defend- 
ant appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

R.  J.  Olick  and  J.  A.  Welsh,  for  appellant,  cited :  Dev- 
lin V.  Philadelphia,  206  Pa.  518;  Moore  v.  City  of  Lan- 
caster, 212  Pa.  642;  Edsall  v.  Jersey  Shore  Borough,  220 
Pa.  591;  McKaeig  v.  Philadelphia,  53  Pa.  Superior  Ct 
691. 

John  E.  Jenkins,  W.  H.  TJnger  and  W.  Lloyd  Snyder, 
for  appellees,  cited :  New  Brighton  Borough  v.  United 
Presbyterian  Church,  96  Pa.  331;  Hendrick's  App.,  103 
Pa.  358;  McLain  v.  West  Washington  Borough,  31  Pa. 
Superior  Ct.  471 ;  Jones  v.  Bangor  Borough,  144  Pa.  638 ; 
Dunn  V.  Tarentum  Borough,  23  Pa.  Superior  Ct  332; 
Wilson  V.  Scranton,  141  Pa.  621. 

Opinion  by  Willlams,  J.,  March  13, 1917 : 
This  was  a  proceeding  to  recover  damages  for  an  al- 
leged change  of  grade. 

In  1906  an  ordinance  was  passed  providing  for  the 
curbing  and  paving  of  Market  street.    The  appellee  had 
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fligned  the  petition  therefor,  which  provided,  inter  alia, 
that  ^'if  it  be  necessary  to  change  the  grade  on  the  said 
Market  street  in  order  to  make  good  work  of  the  paving, 
that  they  and  each  of  them  shall  and  will  at  his,  her, 
their  and  each  of  their  own  proper  expense,  place  a  foot- 
walk  up  to  the  grade,  and  grade  and  curb  in  front  of 
their  and  each  of  their  properties  without  any  cost  to  the 
borough."  The  ordinance  contained,  inter  alia,  the  fol- 
lowing stipulation :  "The  Chief  Burgess  and  Committee 
on  Street  and  Highways  in  conjunction  with  the  Bor- 
ough Surveyor  shall  superintend  the  work  under  the  eon- 
tract " 

The  contract  was  duly  let  and  the  work  completed  in 
1909.  It  is  conceded  by  the  appellant  that  there  was  a 
physical  change  of  grade  which  left  the  plaintiff's  houses 
from  two  to  four  feet  below  the  level  of  the  street. 

Under  its  two  assignments  of  error  appellant  con- 
tends: 

1.  That  there  is  no  evidence  that  the  plaintiff's  houses 
were  erected  according  to  the  grade  established  by  the 
borough. 

As  the  grade  had  remained  at  the  elevation  at  which 
the  plaintiff  built  for  over  thirty  years,  the  presumption, 
in  the  absence  of  evidence  to  the  contrary,  is  that  it  was 
the  established  grade  or  that  there  was  no  established 
grade  and  that  the  plaintiff  had  built  at  the  natural  level. 
Under  such  circumstances  the  plaintiff  would  be  entitled 
to  damages  for  the  establishment  of  the  grade  at  a  dif- 
ferent level :  Borough  of  New  Brighton  v.  United  Pres- 
byterian Church,  96  Pa.  331;  Hendrick's  App.,  103  Pa. 
358. 

2.  That  the  plaintiff  is  barred  by  laches  from  prose- 
cuting his  claim. 

An  important  element  of  laches  is  wholly  lacking,  viz : 
that  there  has  been  a  change  in  the  status  of  the  parties 
under  the  belief  that  plaintiff  did  not  intend  to  assert 
his  right ;  and  that  this  change  would  inequitably  accrue 
to  the  advantage  of  the  plaintiff  and  the  disadvantage 
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of  the  defendant  or  innocent  third  parties :  see  Phila- 
delphia &  Reading  Coal  &  Iron  Co.  v.  Schmidt,  254  Pa. 
351,  356. 

3.  That  the  ordinance  was  not  attached  to  the  petition 
for  the  appointment  of  viewers. 

The  record  fails  to  show  that  this  question  was  raised 
in  the  court  below,  but  the  ordinance  was  introduced  in 
evidence,  is  now  a  part  of  the  record,  and,  for  the  pur- 
poses of  review,  as  weU  as  of  trial,  the  pleadings  were  in 
such  form  that  no  harm  could  come  to  the  defendant  by 
the  omission. 

4.  That  the  borough  had  not  authorized  a  change  of 
grade  and  the  ordinance  did  not  authorize  it. 

The  borough,  having  delegated  the  authority  to  its  of- 
ficers to  construct  the  paving,  provided  for  in  the  ordi- 
nance, according  to  specifications,  cannot  escape  liabil- 
ity after  the  work,  showing  an  admitted  change  of  grade, 
has  been  accepted  by  the  borough.  Such  an  acceptance 
is  a  ratification  of  the  acts  of  those  authorized,  and  the 
borough  is  bound. 

5.  That  the  plaintiff,  having  signed  the  petition,  was 
estopped  from  claiming  damages. 

There  is  nothing  in  the  petition  signed  by  the  plaintiff 
releasing  the  borough  expressly  or  impliedly  from  the 
claim  for  damages  to  his  property  resulting  from  the 
change  of  grade.  This  is  essential  to  raise  an  estoppel 
by  contract:  Dunn  v.  Tarentum  Borough,  23  Pa.  Su- 
perior Ct.  332 ;  Jones  v.  Borough  of  Bangor,  144  Pa.  638. 

6.  That  the  act  of  assembly  did  not  authorize  an  ap- 
peal from  the  decision  of  the  viewers  to  the  Common 
Pleas. 

This  contention  is  not  tenable.  The  Act  of  May  16, 
1891,  P.  L.  75,  expressly  provides  for  the  establishment 
and  reestablishment  of  grades  for  streets  and  alleys. 

The  cases  cited  by  the  appellant  were  decided  under 
their  peculiar  facts  and  do  not  rule  the  present  case. 
There  was  no  knowledge  here  on  the  part  of  the  plaintiff, 
nor  any  evidence  of,  an  established  grade. 
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The  defendant  was  more  favored  in  the  trial  of  this 
case  than  it  was  entitled  to  expect  Benefits  accruing 
to  a  property  damaged  are  not  general  benefits  common 
to  the  whole  neighborhood,  but  must  be  some  8i)ecial 
advantage  arising  out  of  the  improvement.  The  prop- 
erty owner,  having  paid  his  share  of  the  cost  of  the  im- 
provement, is  entitled  to  the  general  benefits  arising 
therefrom:  Oreenawalt  v.  West  Newton  Borough,  64 
Pa.  Superior  Ct  576. 

The  inferences  arising  from  the  facts  were  such  that 
the  court  below  could  not  have  given  binding  instruc- 
tions for  the  defendant:  Menner  v.  Delaware  &  Hudson 
Canal  Co.,  7  Pa.  Superior  Ct  135,  nor  entered  judgment 
n.  o.  V. 

The  judgment  is  affirmed. 


Hobbs  V.  Shamokin  Borough,  Appellant. 

Opinion  by  Wiluams,  J.,  March  13, 1917 : 

For  the  reasons  given  in  the  opinion  in  Isaac  Hobbs 

V.  Borough  of  Shamokin,  ante  p.  22,  the  judgment  is 

affirmed. 


Jenkins  v.  Shamokin  Borough,  Appellant. 

Opinion  by  Williams,  J.,  March  13, 1917 : 

For  the  reasons  given  in  the  opinion  in  Isaac  Hobbs 

V.  Borough  of  Shamokin,  ante  p.  22,  the  judgment  is 

affirmed. 
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Marine  City  Salt  Co.,  Inc.,  v.  Carrigan,  Appellant 

Affidavit  of  defense — Goods  sold  and  delivered — Insufficient  affi- 
davit. 

In  an  action  for  goods  sold  and  delivered,  an  affidavit  of  defense 
is  insufficient  which  does  not  deny  the  correctness  of  the  book  en- 
tries sued  upon,  admits  that  the  goods  specified  were  received,  avers 
a  shortage  of  weight,  but  does  not  specifically  state  the  deficiency, 
and  fails  to  explain  why  no  claim  was  made  for  shortage  for  more 
than  a  year  after  the  goods  were  shipped. 

Submitted  Nov.  1,  1916.  Appeal,  No.  105,  Oct  T., 
1916,  by  defendant,  from  order  of  C.  P.  No.  4,  Philadel- 
phia Co.,  Dec.  T.,  1915,  No.  1156,  making  absolute  rule 
for  judgment  for  want  of  a  su£9cient  affidavit  of  defense 
in  case  of  Marine  City  Salt  Co.,  Inc.,  v.  Thomas  J.  Carri- 
gan, trading  as  Somers  Salt  Co.  Before  Orlady,  P.  J., 
PoBTBB,  Hbndbbson,  Hbad,  Kbphart,  Tbbxlbb  and  Wil- 
liams, JJ.    Affirmed. 

AssumjMrit  for  goods  sold  and  delivered. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

R.  H.  Locke,  for  appellant. 

W,  P.  Davis,  Jr.,  for  appellee. 

Per  Curiam,  March  13, 1917: 

The  affidavit  of  defense  filed  in  this  case  is  indefinite 
and  evasive.  The  correctness  of  the  book  entries  is  not 
denied ;  it  is  admitted  that  the  merchandise  referred  to 
in  the  statement  of  claim  was  delivered,  and  while  there 
is  an  averment  that  the  shipment  was  short  in  weight, 
the  deficiency  is  not  accurately  set  forth.  The  defend- 
ant doesnot  deny  that  the  bags  containing  salt  were  re- 
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ceived  and  retained,  and  the  dates  of  the  admitted  pay- 
ments show  that  one  year  and  more  elapsed  after  the 
dates  of  shipment,  during  which  time  no  claim  was  made 
for  shortage  in  amount,  or  loss«of  the  salt  bags. 
The  judgment  is  affirmed. 


Stonor  V.  Rawalski,  Appellant. 

Malicious  prosecution — Prohdble  cause — Malice — Case  for  jury. 

Where  an  owner  of  a  store  building  and  a  stock  of  goods  rents 
the  building  to  a  woman  and  sells  her  the  stock  by  bill  of  sale,  and 
the  tenant  thereafter  removes  from  the  premises  with  the  goods, 
and  rent  accrues  which  she  does  not  pay,  and  the  landlord  has  her 
arrested  for  larceny  in  stealing  the  goods,  but  she  is  discharged  by 
the  magistrate  on  her  producing  the  bill  of  sale,  and  subsequently 
the  landlord  causes  her  arrest  a  second  time,  and  she  is  acquitted  by 
a  juiy,  and  it  appears  that  the  prosecutor  had  declared  that  he  ^in- 
tended to  put  her  in  prison  before  he  was  through  with  her,"  a  ver- 
dict and  judgment  for  $1,000  will  be  sustained  against  him  in  an 
action  by  the  woman  for  malicious  prosecution. 

Argued  Nov.  1,  1916.  Appeal,  No.  172,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  Dee.  T.,  1913,  No.  993,  on  verdict  for  plaintiff  in  case 
of  Mary  A.  Stonor  v.  Frank  Rawalski.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Kephart,  Trexlbr  and 
Williams,  JJ.    Affirmed. 

Trespass  for  malicious  prosecution. 

Patterson,  J.,  charged  in  part  as  follows : 

This  is  a  suit  for  damages  brought  by  the  plaintiflP, 
Mary  A.  Stonor,  against  the  defendant,  Frank  Rawalski, 
for  an  alleged  malicious  prosecution. 

Malicious  prosecution,  so  far  as  this  present  case  is 
concerned,  may  be  defined  to  be  an  action  for  the  recovery 
of  damages  to  person,  property,  or  reputation,  resulting 
from  a  previous  criminal  proceeding,  which  was  com- 
menced and  continued  in  by  the  present  defendant,  with- 
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out  probable  cause,  but  with  malice,  and  which  has  ter- 
minated in  favor  of  the  present  plaintiff. 

In  the  present  proceeding  it  is  admitted  that  on  June 
26,  1913,  the  defendant,  Frank  Bawalski,  appeared  be- 
fore Magistrate  Call  and  charged  the  plaintiff  with 
larceny,  whereupon  a  warrant  was  issued,  and  the  plain- 
tiff was  arrested,  and  taken  before  the  magistrate  for  a 
hearing,  and  after  the  hearing  the  plaintiff  was  dis- 
charged; that  after  the  plaintiff  was  discharged  the  de- 
fendant then  went  before  another  magistrate,  William  F. 
Beaton,  Esq.,  and  charged  the  plaintiff  with  malicious 
mischief  and  larceny,  whereupon  another  warrant  was 
issued  for  the  arrest  of  Mary  A.  Stonor;  that  subse- 
quently she  was  arrested,  and,  after  a  hearing,  was  com- 
mitted to  Moyamensing  prison,  where  she  was  detained 
for  about  five  hours,  when  bail  was  entered  for  her  ap- 
pearance in  court. 

It  is  also  admitted  that  she  was  subsequently  indicted, 
and  was  tried  and  acquitted  before  a  court  and  jury  in 
one  of  our  criminal  courts 

Mary  A  Stonor,  the  plaintiff,  testified  that  she  had 
rented  premises  2333  Qermantown  avenue,  from  the  de- 
fendant, Frank  Bawalski,  for  the  purpose  of  conducting 
a  candy  and  ice  cream  store ;  that  she  paid  the  defend- 
ant the  sum  of  eight  hundred  dollars  for  the  stock  and 
fixtures  and  goodwill ;  that  the  defendant  had  told  her 
he  had  done  a  business  of  forty  dollars  a  day,  and  that 
she,  the  plaintiff,  did  not  do  more  than  forty  dollars  in 
two  we^ks. 

That  on  the  24th  and  25th  of  June,  1913,  before  the 
term  of  her  lease  upon  the  premises  had  expired,  she  re- 
moved from  2333  Gtermantown  avenue.  She  testified 
that  she  took  with  her  only  the  things  that  had  been  cov- 
ered in  the  bill  of  sale,  which  belonged  to  her.  That  she 
was  arrested  on  a  warrant  sworn  out  by  the  defendant, 
and  appeared  before  Magistrate  Call,  who  discharged 
her.  That  on  the  30th  of  June  she  was  again  arrested  on 
a  warrant  sworn  out  by  the  defendant  before  Magistrate 
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Beaton^  and  held  under  four  hundred  dollars  bail.  Be- 
fore bail  could  be  secured,  she  was  taken  to  the  City  Hall, 
and  from  there  to  Moyamensing  prison,  where  she  was 
confined  until  nine  o'clock  the  same  evening.  She  had 
never  been  arrested  before,  and  she  had  never  had  any 
trouble  before. 

Lillie  Votta,  the  daughter  of  the  plaintiflf,  testified 
that  she  had  been  with  her  mother  all  the  time,  and  knew 
about  the  eight  hundred  dollar  transaction  with  the  de- 
fendant. That  nothing  was  taken  from  2333  German- 
town  avenue  except  what  was  covered  by  the  bill  of  sale, 
and  that  some  of  the  things  belonging  to  the  plaintiff  are 
still  in  the  Germantown  avenue  premises.  That  the 
plaintiff  was  discharged  at  the  first  hearing  before  Mag- 
istrate Call,  but  that  Magistrate  Beaton,  on  the  second 
arrest,  held  the  plaintiff  under  four  hundred  dollars  bail, 
which  was  procured  by  this  witness. 

She  also  testified  that  she  was  the  last  one  in  the  house, 
and  when  she  left  she  did  not  see  anything  that  was 
wrong.  After  locking  up  the  house,  on  her  way  home, 
she  met  Mr.  Rawalski,  who  asked  for  the  key.  This  was 
on  the  25th,  it  having  taken  two  days  to  complete  the 
moving.    The  witness  handed  Mr.  Rawalski  the  key. 

Benjamin  T.  Pfeipfer  was  called  on  behalf  of  the 
plaintiff,  and  testified  that  at  the  time  of  this  occurrence 
he  lived  at  2331  Germantown  avenue.  That  a  day  or  two 
after  Mrs.  Stonor  moved,  the  defendant  came  in  this  wit- 
ness's store,  and  asked  if  he  had  any  goods  that  belonged 
to  Mrs.  Stonor,  and  Mr.  Pfeipfer  replied  that  he  had  not. 
Then  the  defendant  forbade  the  witness  to  either  buy  or 
receive  anything,  and  before  he  got  through  the  defend- 
ant became  very  boisterous,  and  said  that  this  woman 
was  a  thief,  she  was  worse  than  a  thief,  and  he,  the  de- 
fendant, intended  to  put  her  in  prison  before  he  was  done 
with  it 

That,  substantially  was  the  plaintiff's  testimony. 

The  defendant  appeared  upon  the  stand,  and  called  a 
number  of  witnesses. 
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Frank  Bawalski  testified  that  he  was  the  defendant  in 
this  case,  that  it  was  late  on  the  24th  of  June,  1913,  when 
he  learned  that  Mrs.  Stonor  had  moved.  That  the  next 
day  he  went  to  the  house.  He  found  the  door  of  2333 
Oermantown  avenue  closed.  He  inquired  of  the  neigh- 
bors where  the  plaintiff  had  moved,  and  they  did  not 
know.  He  then  saw  the  plaintiff's  daughter  on  the  street, 
and  went  to  her,  and  asked  her  for  the  key,  which  was 
given  him.  The  defendant  was  told  by  Mr.  Govsky,  a 
neighbor,  that  the  plaintiff's  property  had  been  moved  in 
a  lot  of  brewery  wagons,  or  beer  wagons,  and  two  big 
vans.  The  defendant  was  also  told  by  Mrs.  Dolman,  a 
neighbor,  that  she  had  gone  into  the  store  2333,  while 
Mrs.  Stonor  was  moving,  and  that  she  (Mrs.  Dolman), 
had  said  to  Mrs.  Stonor,  "You  didn't  buy  that  big  looking 
glass?"  And  that  Mrs.  Stonor  replied,  "I  know,  but  I 
take  it  anyhow." 

The  defendant  testified  further  that  a  large  mirror, 
some  smaller  mirrors  in  the  bulk  window,  a  partition, 
some  lead  pipe  and  screen  doors  were  taken,  which  were 
not  included  in  the  bill  of  sale,  and  that  damage  was  done 
to  the  plaster.  He  also  testified  that  he  issued  a  warrant 
for  the  plaintiff's  arrest  before  Magistrate  Call,  and  at 
the  hearing  the  plaintiff  in  this  case  was  discharged.  The 
defendant  then  consulted  Elias  H.  White,  Esq.,  a  mem- 
ber of  the  bar,  and  upon  his  advice  there  was  issued  for 
Mrs.  Stonor  another  warrant  before  Magistrate  Beaton, 
and  Mrs.  Stonor  was  held  under  four  hundred  dollars 
bail  on  the  charge  of  larceny  and  malicious  mischief.  At 
the  trial  before  a  jury,  Mrs.  Stonor  was  found  not  guilty, 
on  both  charges. 

Annie  Dolman,  called  on  behalf  of  defendant,  testified 
that  she  had  gone  in  Mrs.  Stonor's  store,  when  Mrs. 
Stonor  was  moving,  and  that  Mrs.  Dolman  asked  Mrs. 
Stonor  if  she  was  going  to  take  the  large  glass,  and  that 
Mrs.  Stonor  replied  that  she  had  not  bought  the  glass, 
but  she  was  going  to  move  it. 

Then  Mr.  White  was  called  by  the  defendant,  and  testi- 
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fied  that  after  having  heard  Mr.  Rawalski's  Btory,  and 
haying  seen  the  store,  he  advised  the  defendant  to  swear 
out  a  warrant  for  the  plaintiff  on  the  ground  of  larceny 
and  malicious  mischief. 

Verdict  for  plaintiff  for  |1,750,  on  which  judgment  was 
entered  for  |1,000,  all  above  that  amount  having  been 
remitted.    Defendant  appealed. 

Errors  dssigned  were  various  instructions. 

Wm.  O.  Armstrong,  for  appellant. 

Joseph  Gilfillan,  of  Oraham  &  (Hlfillan>,  for  appellee. 

Opinion  by  Oblady,  P.  J.,  March  13, 1917 : 

The  plaintiff  recovered  a  verdict  against  the  defend- 
ant in  an  action  for  malicious  prosecution,  and  after  a 
motion  for  judgment  n.  o.  v.  was  overruled,  this  appeal 
by  the  defendant  is  brought  for  our  review. 

The  facts  in  the  case  were  carefully  presented  by  the 
trial  judge,  and  the  verdict  returned  is  fully  warranted 
by  the  testimony.  The  contention  of  the  defendant  is 
that,  under  all  the  evidence  the  verdict  should  have  been 
directed  for  the  defendant. 

In  an  action  for  malicious  prosecution,  if  the  facts 
connected  with  the  prosecution  are  admitted,  or  are  so 
clearly  established  as  not  to  be  open  to  dispute,  the  ques- 
tion of  probable  cause  is  for  the  court :  Gow  v.  Adams 
Ex.  Co.,  61  Pa.  Superior  Ct.  115;  Kuhns  v.  Ward- 
Mackey  Co.,  55  Pa.  Superior  Ct.  164.  The  gist  of  fdlse 
imprisonment  is  unlawful  detention,  and  the  general 
rule  is  that  malice  will  be  inferred  from  the  want  of 
probable  cause,  so  far  at  least  as  to  sustain  the  action. 
When  a  party  secures  civil  or  criminal  process  to  inter- 
fere with  the  liberty  or  property  of  another,  maliciously 
and  without  reasonable  or  probable  cause,  he  must  an- 
swer in  damages  for  his  malice  or  mistake  in  his  remedy : 
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Mihalyik  v.  Klein,  22  Pa.  Superior  Ct.  193.  Nothing  is 
better  settled  by  our  decisions  than  that,  where  one  com- 
mences a  criminal  prosecution  for  the  purpose  of  com- 
pelling his  debtor  to  pay  a  just  debt,  it  is  prima  facie 
evidence  of  want  of  probable  cause  and  of  malice,  and 
shifts  the  burden  of  showing  it  is  not  so  on  the  defend- 
ant: McDonald  v.  Schroeder,  214  Pa.  411;  Squires  v. 
Job,  50  Pa.  Superior  Ct.  289. 

It  is  equally  true  that,  where  a  defendant  in  an  action 
for  malicious  prosecution  shows  probable  cause,  his  mo- 
tives in  instituting  the  prosecution  are  of  no  consequence, 
become  immaterial  and  cannot  be  taken  into  consider- 
ation by  court  or  jury.  If  there  be  reasonable  or  probable 
cause,  no  malice,  however  distinctly  proved,  will  make 
the  defendant  liable:  McCoy  v.  Kalbach,  242  Pa.  123; 
Tufshinsky  v.  Pittsburgh,  Etc.,  By.  Co.,  61  Pa.  Superior 
Ct.  121. 

The  question  is  not  whether  the  person  charged  with 
a  crime  was  guilty,  but  what  were  the  indications  of  his 
guilt.  The  test  is,  the  belief  of  the  prosecution  in  the 
existence  of  probable  cause,  based  on  reasonable  grounds. 
The  question  does  not  depend  upon  the  actual  state  of 
facts  in  the  case,  but  upon  the  honest  and  reasonable  be- 
lief of  the  prosecutor  that  there  is  a  reasonable  ground 
of  suspicion,  supported  by  circumstances  sufficient  to 
warrant  an  ordinarily  prudent  man  in  believing  the  ac- 
cused party  is  guilty  of  the  olBfense:  Coyle  v.  Snellen- 
burg,  30  Pa.  Superior  Ct.  246.  In  order  to  make  the 
advice  of  counsel  available  by  way  of  defense,  it  must  be 
shown  that  the  party  gave  to  his  counsel  a  full  and  fair 
statement  of  the  facts  within  his  knowledge,  or  which 
he  had  reasonable  grounds  to  believe  he  could  prove,  that 
he  used  reasonable  diligence  to  ascertain  the  facts,  and 
that  he  acted  in  good  faith  upon  the  advice  ireceited. 
Evidence  of  this  character  is  admissible  to  rebut  the 
charge  of  malice,  but  its  relevancy  is  to  establish  a  fact, 
not  to  produce  a  conclusion  of  law.  Whether  or  not  the 
defense  is  established  is  a  question  of  fact  to  be  found 
Vol.  lxvi— 3 
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by  the  jury  from  all  the  facts  and  circumstances  taken 
in  connection  with  such  advice:  Humphreys  v.  Mead, 
23  Pa.  Superior  Ct  415. 

The  defendant  in  this  case  was  not  misinformed  of  any 
material  fact  He  had  made  the  sale  of  the  fixtures  to 
the  plaintiff^  and  knew  the  items  pasising  by  his  bill  of 
sale.  He  knew,  after  personal  inspection  of  his  prem- 
ises just  what  property  she  removed,  and  when  he 
charged  her  with  larceny  of  the  goods  she  had  paid  for, 
and  declared  that  he  "intended  to  put  her  in  prison  be- 
fore he  was  through  with  her''  he  disclosed  a  state  of 
mind  that  could  only  be  interpreted  by  the  jury  as  ma- 
licious. 

Having  taken  her  before  a  magistrate  of  his  own  selec- 
tion, without  an  opportunity  for  her  to  secure  counsel, 
when  on  exhibition  of  his  bill  of  sale  she  was  discharged, 
he  persisted  in  having  her  again  arrested  on  the  same 
charge,  and  held  to  bail  and  trial,  from  which  she  was 
again  discharged,  the  jury  were  warranted  in  conclud- 
ing that  there  was  no  other  meaning,  than  that  he  well 
knew  there  was  no  probable  cause  for  charging  her  with 
either  larceny  or  malicious  mischief,  and  that  under  the 
facts  of  the  case  the  court  was  justified  in  affirming  the 
plaintiff's  first  point  "that  no  one  is  justified  in  using 
the  criminal  law  for  the  purpose  of  collecting  debts" 
with  the  explanation  that  was  given  therewith,  and  "that 
if  the  defendant  pursued  the  plaintiff  simply  for  the  pur- 
pose of  maliciously  harassing  and  injuring  her,  then  the 
jury  may  give  punitive  damages  for  the  purpose  of  pun- 
ishing the  defendant  for  his  malicious  conduct." 

No  reasonable  explanation  was  given  to  the  jury  for 
the  defendant's  conduct,  and  the  verdict  rendered  was 
fully  warranted  under  the  facts  as  developed. 

Th^  judgment  is  affirmed. 
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Emmons  v.  Courtenay,  Appellant. 

Appeals — Review — Findings  of  fact  hy  Municipal  Court  of  Phila- 
delphia County, 

Where  a  case  is  tried  by  a  judge  of  the  Municipal  Court  of  Phila- 
delphia County  without  a  jury,  and  only  disputed  questions  of  fact 
are  involved,  a  finding  in  favor  of  the  plaintiff  on  competent  testi- 
mony will  not  be  reversed  by  the  appellate  court  in  the  absence  of 
manifest  error  or  abuse  of  discretion. 

Submitted  Nov.  2,  1916.  Appeal,  No.  174,  Oct  T., 
1916,  by  defendant,  from  judgment  of  Municipal  Court, 
Philadelphia  Co.,  Feb.  T.,  1916,  No.  314,  for  plaintiff  on 
trial  by  the  court  without  a  jury  in  case  oif  Louis  C. 
Emmons  and  James,  A.  Emmons,  copartners  trading  as 
Emmons  Coal  Mining  Co.  v.  Patrick  J.  Courtenay.  Be- 
fore Oblady,  p.  J.,  Porter,  Henderson,  Head,  Kephart, 
Trexler  and  Williams,  J  J.     Affirmed. 

Assumpsit  for  goods  sold  and  delivered. 

Knowles,  J.,  who  tried  the  case  without  a  jury,  found 
as  follows : 

"In  this  case  claim  is  made  for  the  payment  of  94  tons 
of  coal  which  admittedly  was  delivered  by  the  plaintiff 
to  the  defendant  and  for  which  the  plaintiff  is  ask- 
ing a  payment  of  |177.48.  The  defendant  contends 
that  the  coal  was  guaranteed  to  be  low  in  sulphur  and 
low  in  ash,  and  that  it  was  practically  worthless.  The 
court,  as  a  question  of  fact,  finds  that  whatever  state- 
ments, if  any,  were  made  by  the  salesman,  Emmons,  to 
the  defendant,  at  the  time  when  the  coal  was  sold  to  him, 
were  in  the  nature  of  a  puff,  and  not  in  the  nature  of  a 
guarantee.  It  appears  from  the  evidence  that  the  coal 
was  delivered  and  was  used,  and  that  the  defendant  did 
not  make  any  tests  in  order  to  discover  whether  or  not 
the  coal  was  low  in  sulphur  or  low  in  ash.  The  defend- 
ant teisitifiee  that  when  used  with  other  coal,  the  consump- 
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tion  of  the  coal  delivered  by  the  plaintiflf  was  sufficient 
to  enable  him  to  provide  power  for  the  various  tenants 
in  the  building.  For  this  reason,  as  a  question  of  fact, 
the  court  finds  in  favor  of  the  plaintiflf  for  f  123.93.'' 

Error  assigned  was  the  judgment  of  the  court. 

R.  H.  Locke,  for  appellant. 

No  printed  brief  for  appellee. 

Per  Curiam,  March  13, 1917 : 

Only  disputed  questions  of  fact  are  involved  in  this 
appeal.  The  case  was  tried  by  a  judge  of  the  Municipal 
Court  without  a  jury,  and  resulted  in  a  finding  in  favor 
of  the  plaintiflf.  No  authority  is  cited  by  the  appellant, 
suggesting  an  error  on  any  question  of  law  involved  on 
the  trial.  The  opinion  of  Judge  Knowlbs  is  fully  sus- 
tained by  an  examination  of  the  testimony,  and  for  the 
reasons  he  gives,  the  judgment  is  affirmed. 


Deacon,  Appellant,  v.  Hendricks. 

Practice — Municipal  Court  of  Philadelphia  County — Effect  of 
general  finding. 

Where  a  case  is  tried  by  the  Municipal  Court  of  Philadelphia 
County  without  a  jury,  and  the  plaintiff's  case  depends  upon  oral 
testimony,  and  no  requests  are  presented  for  findings  of  fact  or 
conclusions  of  law,  a  general  finding  for  the  defendant,  if  it  is 
responsive  to  the  issue  presented  by  the  pleadings,  has  the  force 
of  the  general  verdict  of  a  jury. 

Argued  Nov.  2,  1916.  Appeal,  No.  369,  Oct.  T.,  1915, 
by  plaintiflf,  from  judgment  of  Municipal  Court,  Phila- 
delphia CJo.,  May  T.,  1915,  No.  423,  for  defendant  on  trial 
by  the  court  without  a  jury  in  case  of  John  R  Deacon  v. 
Edith  g.  Hendricks.     Before  Oblady,  P.  J.,  Pobtbr, 
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Henderson,  Head,  Kbphabt,  Trexlbb  and  Williams, 
JJ.   Affirmed. 

Assumpsit  on  a  promissory  note.  Before  Bonni- 
WBLL,  J. 

Error  assigned  was  the  judgment  of  the  court  in  favor 
of  the  defendant  for  f 496.80. 

John  llahn  Thissell,  with  him  J.  Quincy  Hunsicker, 
for  appellant 

Leon  H.  Folz,  with  him  Stanley  Folz,  for  appellee. 

Per  Curiam,  March  13, 1917 : 

On  the  trial  in  the  court  below,  which  was  had  without 
a  jury,  there  were  no  requests  for  any  finding  of  fact, 
and  the  record  does  not  disclose  an  exception  to  the  rul- 
ing of  the  court,  either  to  the  admission  or  exclusion  of 
evidence.  The  finding  is,  the  conclusion  of  the  trial 
judge,  based  on  the  testimony  presented,  and  we  follow 
the  rule  laid  down  in  Herring  v.  Weinroth,  61  Pa.  Su- 
perior Ct.  529,  and  in  Peoples  v.  Philadelphia,  62  Pa. 
Superior  Ct.  553,  in  which  we  held,  "If  the  assignments 
of  error  are  not  based  on  anything  brought  into  the 
record  by  bill  of  exception,  the  only  question  legitimately 
raised  by  them  is  whether  the  judgment  was  regular  and 
responsive  to  the  issue  presented  by  the  pleadings. 
The  general  finding  was  responsive  to  the  issue  pre- 
sented by  the  pleadings,  and  as  the  issue  was  one  of 
fact  depending  for  its  determination  on  oral  testimony, 
the  finding  as  perfectly  supported  the  judgment  entered 
thereon,  as  would  the  general  verdict  of  a  jury  upon  the 

same  issue Where  an  issue  of  fact  depends  on  oral 

testimony  it  is  the  province  of  the  jury,  if  the  case  be 
tried  before  a  jury,  or  of  the  court,  if  the  case  be  tried  by 
the  court  without  a  jury,  to  decide.^^ 

After  a  careful  consideration  we  accept  the  conclusion 
reached  by  the  trial  judge,  and  the  judgment  is  affirmed. 
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Weinstein  v.  Gelishansky,  Appellant. 

Appeals  —  Assignments  of  error  —  Several  questions  in  one  a»- 
signment. 

An  assignment  of  error  which  groups  the  refusal  of  three  points 
for  charge  in  one  assignment,  is  contraiy  to  Eule  14,  and  will  not 
be  considered. 

Malicious  prosecution — Discontinuance  of  prosecution — Burden 
of  proof. 

The  discontinuance  of  a  prosecution  upon  the  payment  of  half  of 
the  costs  by  each  party  is  such  a  termination  of  the  proceeding  be- 
fore the  magistrate  as  will  raise  a  presumption  of  want  of  probable 
cause,  and  shift  the  burden  of  proof  to  the  defendant  in  a  subse- 
quent action  for  malicious  prosecution. 

Malicious  prosecution — Malice — Collection  of  debt. 
Where  one  institutes  criminal  proceedings  without  probable  cause 
for  the  purpose  of  collecting  a  debt  or  otherwise  coercing  the  per- 
son arrested  or  sued,  he  is  prima  facie  guilty  of  malice. 

Submitted  Nov.  2, 1916.  Appeal,  No.  64,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Oct  T.,  1916,  No.  178,  on  verdict  for  plain- 
tiff in  case  of  Joseph  Weinstein  v.  Alex.  Gelishansky. 
Before  Orlady,  P.  J.,  Portbr,  Henderson,  Head,  Kbp- 
HART,  Trexler  and  Williams,  JJ.    Affirmed. 

Trespass  for  malicious  prosecution. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  |90.  Defend- 
ant appealed. 

Errors  assigned  were  in  the  following  form : 
1.  The  learned  court  erred  in  refusing  to  affirm  de- 
fendant's seventh,  eighth  and  ninth  points,  which  were 
as  follows  : 

"(a)  More  than  a  mere  dismissal  by  the  justice  of 
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the  peace  mnst  be  proved  and  that,  standing  alone>  is  no 
evidence  of  want  of  probable  cause. 

"(b)  A  record  of  a  justice  of  the  peace  showing  a  dis- 
continuance of  a  criminal  prosecution,  with  the  infliction 
of  costs  upon  both  prosecutor  and  defendant  in  equal 
amount,  is  no  evidence  of  the  want  of  probable  cause; 
but,  on  the  contrary,  is  evidence  of  probable  cause. 

"(c)  Under  all  the  evidence  in  this  case  the  verdict  of 
the  jury  must  be  for  the  defendant." 

2.  The  learned  court  erred  in  not  granting  the  defend- 
ant's motion  for  judgment  non  obstante  veredicto. 

William  Linton  and  Harry  A.  Mackey,  for  appellant, 
cited  as  to  the  effect  of  the  discontinuance:  Shock  v. 
M'Chesney,  2  Yeates  475. 

J.  Austin  Wolfe  and  Henry  J.  Scott,  for  appellee,  cited 
as  to  discontinuance:  Murphy  v.  Moore,  11  Atl.  Rep. 
665;  Barlight  v.  Tammany,  158  Pa.  545. 

Opinion  by  Williams,  J.,  March  13, 1917 : 
In  an  action  of  malicious  prosecution  the  evidence  was 
that  the  parties  were  junk  dealers,  operating  independ- 
ently; that  in  April  or  May  of  1915  they  went  out  in 
Weinstein's  wagon  to  buy  junk  and  stopped  at  the  place 
of  business  of  William  E.  Supplee,  who  offered  to  sell  a 
lot  of  empty  bottles.  Weinstein  agreed  to  buy  them  for 
|10.  Gelishansky,  upon  the  request  of  Weinstein,  gavf 
Supplee  |5  on  account  of  the  purchase,  and  about  two 
weeks  later  Weinstein  returned,  paid  the  balance,  took 
the  bottles  away  and  sold  them.  Subsequently,  Geli- 
shansky, claiming  he  had  bought  them,  had  Weinstein  ar- 
rested on  a  charge  of  obtaining  goods  under  false  pre- 
tenses. At  the  hearing  before  a  justice  of  the  peace  the 
case  was  discontinued  upon  the  payment  of  half  costs  by 
each  of  the  parties. 

The  jury  rendered  a  verdict  for  the  plaintiff  and  the 


Digitized  by 


Google 


40        WEINSTteiN  v.  GEtilSHANSKT,  AppeUant. 

Opinion  of  the  Court.  [66  Pa.  Superior  Ct, 
court  below  refused  defendant's  motion  for  judgment 
n.  o.  V. 

The  first  assignment  of  error  will  not  be  considered. 
It  raises  more  than  one  question  and  groups  the  refusal 
of  three  points  for  charge  in  one  assignment,  contrary  to 
Bule  14. 

The  second  assignment  is  to  the  refusal  of  judgment 
n.  o.  V,  The  appellant  argues  that  the  discontinuance 
of  the  prosecution  upon  the  payment  of  half  of  the  costs 
by  each  party  is  not  such  a  termination  of  the  proceeding 
before  the  magistrate  as  would  raise  a  presumption  of 
want  of  probable  cause  and  shift  the  burden  of  proof  to 
him. 

This  contention  cannot  be  sustained.  A  discharge  by 
a  magistrate  with,  or  without,  a  hearing,  is  prima  facie 
evidence  of  want  of  probable  cause,  and  casts  upon  the 
defendant  the  burden  of  showing  probable  cause,  unless 
it  appears  from  the  plaintiff's  testimony :  Heide  v.  Balti- 
more &  Ohio  R.  R.  Co.,  40  Pa.  Superior  Ct.  590;  Bitter 
V.  Ewing,  174  Pa.  341.  In  Murphy  v.  Moore,  9  Sadler 
64,  it  was  held  that  a  criminal  proceeding  is  terminated 
by  the  entry  of  a  nolle  prosequi.  The  discontinuance  of 
a  prosecution  is  not  strictly  a  nolle  prosequi ;  it  is,  how- 
ever, a  termination  of  the  case  and  a  discharge  of  the 
prisoner.  In  Kinsey  v.  Wallace,  36  CJal.  462,  the  divi- 
sion of  costs  was  held  to  be  such  a  termination. 

The  court  left  to  the  jury  the  question  of  whether  the 
defendant  was  actuated  by  malice  in  having  the  plaintiff 
arrested.  Malice  is  the  doing  of  a  wrongful  act  without 
just  cause  or  excuse,  and  in  malicious  prosecution  by  the 
term  malice  is  meant  any  indirect  motive  of  wrong.  It 
may  be  any  motive  other  than  that  of  simply  instituting 
a  prosecution  for  the  purpose  of  bringing  a  person  to  jus- 
tice: Ruffner  v.  Hooks,  2  Pa.  Superior  Ct.  278.  Where 
one  institutes  criminal  proceedings  without  probable 
cause  for  the  purpose  of  collecting  a  debt  or  otherwise 
coercing  the  person  arrested  or  sued,  he  is  prima  facie 
guilty  of  malice:  MacDonald  v.  Schroeder,  214  Pa.  411; 
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Squires  v.  Job,  50  Pa.  Superior  Ct  289.  Oelishansky, 
haying  denied  any  purpose  of  serving  the  ends  of  justice 
in  instituting  the  prosecution,  the  jury  might  well  have 
found  that  his  motive  was  to  collect  what  he  thought 
Weinstein  owed  him. 
The  judgment  is  affirmed. 


Black  V.  Bernheimer,  Appellant. 

Appeala — A89ignmefU8  of  error — Admission  of  evidence. 

An  assignment  of  error  to  the  admission  of  evidence  is  fatally 

defective  if  it  is  not  founded  on  an  exception  taken  in  the  court 

below. 

Contract — Statute  of  frauds — Primary  liability — Debt  of  another. 

When  a  promise  is  to  be  primarily  and  uncondition^illy  liable 
for  goods  delivered  to,  or  work  done  for  a  third  party,  the  fact  that 
the  promisee  parts  with  the  goods,  or  does  the  work  is  a  sufficient 
consideration  to  support  the  contract;  and  such  an  undertaking  is 
not  within  the  statute  of  frauds. 

Argued  Nov.  8, 1916.  Appeal,  No.  171,  Oct.  T.,  1916, 
by  defendants,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  Sept.  T.,  1912,  No.  5552,  on  verdict  for  plaintiflf 
in  case  of  Morris  Black  v.  Leo  G.  Bernheimer  and  Joseph 
H.  Sundheim,  trading  as  Bernheimer  &  Sundheim.  Be- 
fore Orlady,  p.  J.,  PoBTBB,  Hbndbrson,  Hbad,  Kbphart, 
Trbxlbb  and  Wiluams,  J  J.    Affirmed. 

Assumpsit  for  work  done  and  material  furnished.  Be- 
fore AUDBNRIBD,  P.  J, 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Verdict  and  judgment  for  plaintiff  for  f 466.73.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 
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Peter  M.  MdcLaren,  for  appellants. — The  plaintiff  has 
failed  to  prove  an  absolute  contractual  liability  of  the 
defendants  to  him :  Maule  v.  Bucknell,  50  Pa.  39 ;  Smith 
V.  Whildin,  10  Pa.  39;  Spayd's  Est,  33  Pa.  C.  O.  B.  63; 
Wimer  v.  Worth  Twp.,  104  Pa.  317. 

What  degree  of  clearness  is  required  to  prove  an  oral 
promise  to  pay  a  debt  for  which  another  was  primarily 
liable  appears  from  the  following  case :  Stouffer  v.  Jack- 
son, 42  Pa.  Superior  Ct.  450. 

The  contract  is  within  the  statute  of  frauds:  Shoe- 
maker V.  King,  40  Pa.  107 ;  Maule  v.  Bucknell,  50  Pa. 
39 ;  Dougherty  v.  Bash,  167  Pa.  429 ;  Riland  v.  Schaeffer, 
45  Pa.  Superior  Ct.  636;  Gheen's  Est.,  7  W.  N.  C.  66; 
Lewis  V.  Lewis  Lumber  Mfg.  Co.,  156  Pa.  217 ;  Gable  v. 
Grayhill,  1  Pa.  Superior  Ct.  29;  Stouffer  v.  Jackson,  42 
Pa.  Superior  Ct.  450;  Connor  v.  Stewart,  55  Pa.  Su- 
perior Ct.  381. 

8.  G,  Bimie,  for  appellee. — The  oral  obligation  sued 
upon  is  not  within  the  statute  of  frauds:  Nugent  v. 
Wolfe,  111  Pa.  471. 

Opinion  by  Porter,  J.,  March  13, 1917 : 
The  plaintiff  brought  this  action  to  recover  of  the  de- 
fendants the  amount  of  his  bill  for  work  done  and  ma- 
terials furnished  in  and  about  the  repair  of  a  building 
which  had  been  damaged  by  fire.  He  recovered  a  judg- 
ment for  the  amount  of  his  claim  in  the  court  below  and 
the  defendants  appeal.  The  first  specification,  which  al- 
leges error  "in  admitting  as  evidence  in  the  case  the  testi- 
mony of  Nathan  Ignatin,"  is  fatally  defective  in  that  it  is 
not  founded  on  any  exception  taken  in  the  court  below. 
There  is  no  suggestion  that  the  witness  was  incompetent 
and  there  is  nothing  in  the  case  to  so  indicate.  If  it  was 
the  intention  by  this  specification  to  assert  that  any  part 
of  his  testimony  was  irrelevant  or  immaterial,  that  part 
should  have  been  printed  in  the  paper  book  in  connection 
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with  the  si)ecificationy  and  the  ruling  of  the  court  and 
exception  thereto,  under  which  the  testimony  was  ad- 
mitted.   This  specification  must  be  disregarded. 

The  remaining  si)eciflcations  raise  but  a  single  ques- 
tion, viz :  Were  the  defendants  entitled  to  binding  in- 
structions in  the  court  below?  The  learned  counsel  for 
the  appellants  has  in  his  brief  very  interestingly  dis- 
cussed several  questions,  but  we  can  only  consider  those 
questions  which  can,  under  any  reasonable  construction 
of  the  pleadings  and  evidence,  be  held  to  have  been  raised 
in  the  court  below.  When  the  learned  judge  came  to  in- 
struct the  jury  there  was  but  one  question  of  law  pre- 
sented for  his  consideration,  to  wit,  was  there  any  suf- 
ficient evidence  of  a  contract  or  agreement,  not  within 
the  statute  of  frauds,  that  these  defendants  would  pay 
for  the  work  for  which  the  plaintiff  asserted  they  were 
liable?  The  property  upon  which  the  work  was  done  was 
No.  425  Monroe  street,  in  the  City  of  Philadelphia,  the 
owner  of  which  was  Mrs.  Annie  Rittenberg,  whose  hus- 
band was  Frank  Rittenberg.  The  plaintiff  had  by  direc- 
tion of  Frank  Rittenberg  done  certain  work  on  the  build- 
ing, which  work  was  completed  in  April,  1912.  He  ren- 
dered a  bill  for  that  work  to  Rittenberg,  who  O.  K.'d  the 
bill  and  told  him  to  go  to  the  defendants  and  get  his  mon- 
ey. In  May  he  took  the  bill  to  the  defendants,  who,  on  May 
24, 1912,  paid  it.  The  work  on  the  building  had  not  then 
been  completed,  but  this  plaintiff  had  then  no  contract 
or  agreement  with  any  person  to  do  any  further  work,  al- 
though he  had  submitted  an  estimate  of  what  it  would 
cost  to  do  the  work  for  which  he  now  seeks  to  recover. 
The  plaintiff  testified  that  at  the  time  the  defendant 
firm  paid  this  bill  his  conversation  was  with  Mr.  Bem- 
heimer,  of  the  defendant  firm.  He  testified  that  Mr. 
Bernheimer  said,  "We  will  pay  you  for  all  the  work  you 
did  and  you  will  do  at  No.  425  Monroe  street,  but  we  will 
not  pay  you  if  you  do  any  work  any  other  place  and 
charge  to  us,''  and,  also,  *^What  work  you  will  do  at 
No.  425  Monroe  street  for  Rittenberg  or  Ignatin,  we  will 
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pay  you  for/^  He  further  testified  that  some  time  after 
this,  in  July  following,  the  work  on  the  repairs  of  the 
building  not  being  completed,  he  was  directed  by  Ritten- 
berg  and  Ignatin,  the  latter  being  the  foreman  in  charge 
of  the  work,  to  do  the  work  for  which  he  now  seeks  to 
recover  of  the  defendants,  and  did  it.  There  is  no  dispute 
as  to  what  the  work  was  worth.  The  testimony  of  the 
plaintiff  was  to  some  extent  corroborated  by  that  of  the 
witness,  Bryan,  who  said  that  he  was  present,  in  the  office 
of  Mr.  Bernheimer,  and  heard  the  latter  say  to  the  plain- 
tiff, "Don^t  worry  about  the  money,  we  got  the  money,  all 
work  you  do  on  Monroe  street  we  will  pay  you."  The 
testimony  produced  by  the  plaintiff  disclosed  no  con- 
tract or  promise  by  any  party  other  than  these  defend- 
ants to  pay  for  the  work  for  which  the  plaintiff  here  seeks 
to  recover.  It  disclosed  nothing  which  would  have  given 
him  a  right  of  action  against  Frank  Rittenberg  or  Ig- 
natin. There  was  no  evidence  on  either  side  of  the  case 
that  this  plaintiff  had  ever  met  or  in  any  manner  com- 
municated with  Annie  Rittenberg,  the  owner  of  the  prop- 
erty. If  this  evidence  was  true  the  claim  of  the  plaintiff 
was  not  the  debt  of  any  other  party,  to  which  liability  the 
promise  of  these  defendants  to  pay  could  be  held  to  be 
collateral.  The  consideration  for  the  promise  of  the  de- 
fendants to  pay  did  not,  it  is  true,  move  directly  from  the 
plaintiff  to  the  defendants,  for  the  property  upon  which 
the  work  was  done  belonged  to  Annie  Rittenberg.  But 
when  a  promise  is  to  be  primarily  and  unconditionally 
liable  for  goods  delivered  to  or  work  done  for  a  third 
party,  the  fact  that  the  promisee  parts  with  the  goods  or 
does  the  work  is  a  sufficient  consideration  to  support  the 
contract.  "If  one  says  to  another,  ^Deliver  goods  to  A. 
and  I  will  pay  you,'  the  verbal  promise  is  binding,  be- 
cause A.,  though  he  receives  the  goods,  is  not  responsible 
to  the  party  who  furnishes  them.  But,  if  instead  of  say- 
ing, 'I  will  pay  you,'  he  says,  *I  will  see  you  paid,'  or  *I 
will  pay  you  if  he  does  not,'  or  says  words  equivalent 
thereto,  showing  that  the  debt  is,  in  the  first  instance, 
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the  debt  of  A.,  the  undertaking  is  collateral^  and  not 
YaUd  unless  in  writing" :  Nugent  v.  Wolfe,  111  Pa.  471. 
If  the  testimony  of  the  plaintiff  and  his  witnesses  was 
true  the  defendants  were  primarily  liable  for  the  claim 
of  the  plaintiff,  the  debt  was  their  own  and  not  that  of  an- 
other, and  their  promise  to  pay  was  not  within  the  stat- 
ute of  frauds.  That  testimony  was  all  directly  contra- 
dicted by  the  defendants  and  a  number  of  witnesses 
called  in  their  behalf,  the  weight  of  the  evidence  may 
have  been  against  the  plaintiff,  but  the  court  could  not, 
as  matter  of  law,  charge  the  jury  that  the  plaintiff  was 
not  entitled  to  recover.  The  case  was,  therefore,  one 
which  must  be  submitted  to  the  jury.  The  specifications 
of  error  are  overruled. 
The  judgment  is  affirmed. 


Katzenberg  v.  Star,  Appellant. 

Evidence — "Witness — Competency  of  witness, 

A  witness  called  to  testi^  as  to  the  market  value  of  horse  butts 
for  the  purpose  of  fixing  damages  is  qualified,  where  he  testifies 
that  he  was  in  the  business  of  selling  hides  and  skins ;  that  he  kept 
in  touch  with  the  markets,  and  was  informed  as  to  the  prices ;  and 
that  he  had  endeavored  to  dispose  of  the  goods  in  question  in  many 
markets. 

Argued  Nov.  9,  1916.  Appeal,  No.  287,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  Sept  T.,  1914,  No.  2762,  on  verdict  for  plaintiff  in 
case  of  Isaac  Katzenberg,  Lucien  Katzenberg  et  al., 
trading  as  Jacob  Stern  &  Sons,  v.  Jules  Star,  trading  as 
Jules  Star  &  Company.  Before  Oelady,  P.  J.,  Porter, 
Henderson,  Head,  Kephart,  Trexlbr  and  Williams, 
JJ.    Affirmed. 

Assumpsit  for  breach  of  contract,  and  to  recover  a  loss 
on  a  resale  of  goods.     Before  Wessbl,  J. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f899.26.  De- 
fendant appealed. 

Errors  assigned  were  in  the  following  form : 

1.  The  learned  court  below  erred  in  not  directing  a 
verdict  for  the  defendant  as  requested. 

2.  The  learned  court  below  erred  in  not  entering  judg- 
ment non  obstante  veredicto  in  favor  of  the  defendant. 

3.  The  learned  trial  judge  erred,  in  that  his  charge  did 
not  adequately  call  attention  to  the  admissions  made  by 
the  plaintiff's  witnesses. 

4.  The  learned  trial  judge  erred  in  overruling  the  ob- 
jection to  the  following  question  to  Lucien  Katzenberg, 
page  27a : 

"Q.  Now,  what,  in  your  judgment,  from  your  experi- 
ence with  those  hides  and  your  experience  generally  in 
trading  and  keeping  in  touch  with  the  market — ^about 
September  1st,  what,  in  your  judgment,  was  a  fair  mar- 
ket price  for  those  hides? 

"(Objected  to.  Objection  overruled.  Exception  al- 
lowed to  defendant.) 

"Q.  What  was  the  fair  market  price? 

"A.  The  price  that  we  secured. 

"Q.  What  was  that  price? 

"A.  One  dollar  and  eighty-five  cents." 

5.  The  learned  trial  judge  erred  in  not  affirming  the 
defendant's  third  point,  which  was  as  follows : 

"3.  Plaintiffs  have  not  presented  any  competent  evi- 
dence as  to  the  market  price  of  horse  butts  on  or  about 
September  1, 1914. 

"The  Court :  I  will  grant  an  exception  to  the  defend- 
ant to  my  refusal  to  affirm  the  third  and  fifth  points," 

William  A.  Carr,  with  him  W.  Horace  Hepburn  and 
Sidney  L.  Kratiss,  for  appellant. 
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OiJoen  J,  Roberts,  with  him  ZT.  C.  Hochstadter,  for  ap- 
pellees. 

Opinion  by  Wiluams,  J.,  March  13, 1917 : 

In  an  action  of  assumpsit,  brought  to  recover  damages 
for  breach  of  contract,  it  appears  that  the  parties  were 
engaged  in  buying  and  selling  hides  and  skins ;  and  that 
on  May  5,  and  June  1,  1914,  respectively,  the  plaintiffs 
agreed  to  sell  and  the  defendant  to  buy,  some  6,000  horse 
butts.  These  purchases  were  made  through  one  Sarnat- 
sky.  On  August  3, 1914,  after  a  portion  of  the  butts  had 
been  delivered,  the  defendant  refused  to  accept  the  re- 
mainder. After  repeated  efforts,  plaintiffs  sold  the  butts 
on  September  1, 1914,  to  a  firm  in  Chicago. 

Plaintiffs  offered  in  evidence,  exhibits  A,  B,  C,  and  D, 
the  correspondence  between  the  parties,  as  follows : 

Exhibit  A:— "Jacob  Stern  &  Sons,  Hides  and  Tallow, 
428  N.  3rd  Street,  Philadelphia,  Memorandum  of  sale. 
To  Jules  Star  &  Co.,  New  York  City.  Sold:  May  5, 
1914,  1,000  20"  butts  at  f2.02i/2  per  piece.  1,000  21" 
butts  at  f 2.27%  per  piece.  These  are  for  May  shipment. 
Also  1,000  20"  butts  at  f  2.00  per  piece.  1,000  21"  butts 
at  |2.25  per  piece.  These  are  for  June  shipment.  Prices 
f.  o.  b.  steamer  Philadelphia.  Terms  same  as  last. 
Jacob  Stern  and  sons.     Per  L.K.     Dic.LK.^^ 

Exhibit  B :—"  Jules  Star  &  Co.  New  York  May  6, 1914. 
Jacob  Stem  &  Sons  428  N.  Third  St.,  Philadelphia,  Pa. 
Gentlemen: — Your  favor  of  the  5th  inst.  received,  and 
note  your  confirmation  of  sale  of  4000  horse  butts,  which 
we  find  in  order.  Kindly  let  us  hear  from  you  whether 
you  have  engaged  freight  for  the  first  2000  butts,  and 
when  Mr.  Sarnatsky  can  come  and  receive  them.  We 
remain  Yours  very  truly,  Jules  Star  &  Co.    JS/AMK'- 

"Jacob  Stern  &  Sons,  428  N.  Third  St.,  Philadelphia, 
Pa.  16616.25.  Philadelphia,  May  19,  1914.  At  sight 
pay  to  the  order  of  Ourselves  Six  Thousand  Six  Hun- 
dred Sixteen  Dollars  Twenty-five  Cents  Dollars  value  re- 
ceived and  charge  same  to  account  of  Jules  Star  &  Co. 
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33  Ferry  St.,  New  York  City.  Jacob  Stern  &  Sons.  Pay 
to  the  order  of  Chemical  Nat'l  Bank,  New  York  City, 
All  prior  endorsements  guaranteed.  May  20  1914  Gi- 
rard  National  Bank,  3-13  Phila.  3-13  Joseph  Wayne,  Jr., 
Cashier.  Received  payment,  Mail,  May  21,  1914,  The 
Chemical  Nat.  Bank,  N.  Y." 

Exhibit  C. — "Memorandum  of  Sale.  J.  Star  &  I. 
Samotsky  To  Jules  Star  &  Co.,  June  1st,  1914,  Sold: 
1000  20"  butts  @  2.00  per  piece.  1000  21"  butts  @  2.25 
per  piece.  For  shipment  in  June.  Prices  f.  o.  b. 
Steamer,  Philadelphia.  Terms  same  as  last.  Jacob 
Stern  &  Sons,    per  L.K.     Die.  LK." 

Exhibit  D :— "New  York,  June  2,  1914.  Jacob  Stem 
&  Sons  428  N.  Third  St.,  Philadelphia,  Pa.  Gentle- 
men : — ^We  are  in  receipt  of  your  favor  of  the  1st  inst, 
enclosing  confirmation  of  sale  of: — 1000  20"  Butts  at 
f2.00  for  #  I's;  1000  21"  Butts  at  f2.25  for  #  1% 
f.  o.  b.  steamer  Philadelphia;  same  terms  as  last;  ship- 
ment this  month.  We  find  same  to  be  all  right.  Please 
advise  how  soon  these  2000  Bi^tts,  as  well  as  the  balance 
due  on  the  last  contract,  will  be  ready  to  be  shipped,  and 
we  will  then  give  you  instructions  regarding  engaging 
freight.  We  remain  Yours  very  truly,  Jules  Star  &  Co., 
per  F.  Bauer.    FB/AMK" 

The  defendant's  evidence  was  that  the  butts  were  pur- 
chased by  Sarnatsky,  not  as  representing  or  on  behalf  of 
the  defendant,  but  for  one  Chwoinik  of  Russia;  that 
Sarnatsky  had  desk-room  in  defendant's  place  of  busi- 
ness; that  Chwoinik  was  solvent;  and  that  defendant 
had  no  objection  to  making  himself  responsible  for  orders 
on  Chwoinik's  behalf,  and  did  so  through  letters  signed 
by  his  duly  authorized  agent,  Bauer.  Defendant  ad- 
mitted that  the  sales  were  made  upon  his  credit  and  that 
he  received  part  of  Samatsky's  commissions  for  this  ac- 
commodation. 

The  issue  tried  was  whether  the  sales  were  made  to  the 
defendant,  or  to  Sarnatsky  as  the  agent  of  Chwoinik. 
The  verdict  establishes  as  a  fact  that  the  defendant  was 
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the  purchaser,  and,  as  there  was  evidence  to  justify  such 
a  finding,  the  judgment  entered  thereon  must  be  sus- 
tained unless  there  was  error  in  the  trial.  Under  the 
circumstances  judgment  n.  o.  v.  could  not  be  entered. 

The  assignments  in  conformity  with  our  rules  raise 
a  single  question  which  is  stated  by  appellant  to  be: 
"Plaintiffs  were  erroneously  permitted  to  give  incompe- 
tent testimony  as  to  the  market  value  of  horse  butts  for 
the  purpose  of  fixing  damages."  The  witness  testified 
that  he  was  in  the  business  of  selling  hides  and  skins ; 
that  he  kept  in  touch  with  the  markets  and  was  informed 
as  to  prices;  and  that  he  had  endeavored  to  dispose  of 
these  goods  in  many  markets;  so  that  he  qualified  as 
competent  to  give  the  testimony.  The  good  faith  and 
credibility  of  the  witness,  as  well  as  the  value  and  weight 
of  his  testimony  were  for  the  jury. 

There  was  no  exception  to  the  charge  of  the  learned 
trial  judge,  nor  could  there  be,  as  it  was  a  full  and  fair 
presentation  of  both  sides  of  the  controversy. 

The  judgment  is  affirmed. 


Philadelphia  &  Reading  By.  Co.,  Appellant,  v. 
Parry. 

RutUroads — Carriers — Suit  for  freight  charges — Interstate  Com- 
merce— Affidavit  of  defense. 

In  an  action  by  a  railroad  company  to  recover  freight  charges 
on  an  interstate  commerce  shipment,  where  the  statement  of  claim 
sets  forth  a  portion  of  the  Interstate  Commerce  Act  and  avers  that 
the  charges  were  in  accordance  with  the  schedules  filed  by  the  plain- 
tiff, the  defendant  cannot  in  his  affidavit  of  defense  demand  that 
the  act  of  congress  and  the  schedules  be  proved.  The  rates  estab- 
lished by  the  schedule  are  matters  of  i>ositive  law,  and  shippers  and 
consignees  alike  are  charged  with  knowledge  of  them. 

When  a  purchaser  orders  goods  from  a  vendor  residing  at  a  great 
distance,  without  directing  in  what  manner  the  goods  are  to  be  de- 
livered, the  order  to  ship  necessarily  authorizes  the  vendor  to  ship 
by  ihe  usual  routes  of  commerce.    If  the  vendor  delivers  the  goods 

Vol.  lxvi — i 
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to  the  initial  carrier  of  the  usual  route,  the  title  to  the  goods  passes 
to  the  consignee,  and  the  latter  will  be  liable  for  the  freight  charges. 
A  consignee  of  lumber  who  refuses  to  accept  delivery  thereof 
from  the  carrier  at  destination,  because  the  lumber  was  not  of  the 
kind  and  character  which  he  ordered,  will  not  be  relieved  from  lia- 
bility for  the  charges  of  transportation. 

Argued  Nov.  10, 1916.  A()peal,  No.  277,  Oct  T.,  1916, 
by  plaintiflf,  from  order  of  C.  P.  No.  2,  Philadelphia  Co., 
Dec.  T.,  1915,  No.  2109,  discharging  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  in  case  of 
Philadelphia  &  Reading  Railway  Co.  v.  Charles  K.  Parry, 
trading  as  Charles  K.  Parry  &  Company.     Before  Or- 

LADY,  P.  J.,  PORTBE,  HENDERSON,  HfiAD,  KBPHART,  TRBX- 

LBR  and  Williams,  JJ.    Reversed. 

Assumpsit  for  freight  charges. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Oeorge  Oowen  Parry,  for  appellant — The  act  of  con- 
gress, the  tariffs,  rates  and  charges  are  all  fairly  set  forth 
in  the  statement  and  since  the  defendant  is  charged  with 
legal  notice  thereof  "his  plea  of  ignorance  will  not  avail 
him":  P.  &  R.  Ry.  Co.  v.  Baer,  56  Pa.  Superior  Ct  307; 
Pennsylvania  R.  R.  Co.  v.  Midvale  Steel  Co.,  201  Pa.  624 ; 
Penna.  R.  R.  Co.  v.  Descalzi,  59  Pa.  Superior  Ct  614. 

A  consignee,  who  has  exercised  rights  of  dominion  over 
a  shipment  which  he  subsequently  refuses  to  accept,  is 
liable  to  the  carrier  for  its  lawful  charges  thereon: 
Philadelphia  &  Reading  Ry.  Co.  v.  Baer,  56  Pa.  Superior 
Ct.  307;  Schmertz  v.  Dwyer,  53  Pa.  335;  Philadelphia 
&  Reading  Ry.  Co.  v.  Wireman,  88  Pa.  264;  Bacharach 
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V.  Chester  Freight  Lone,  133  Pa,  414;   Dannemiller  v. 
Kipkpatrick,  201  Pa.  224, 

It  is  contended  that  the  defendant  is  liable  for  the 
unpaid  charges  on  these  shipments  of  lumber  as  the 
owner  thereof  after  delivery  to  the  carrier  and  because 
when  he  directed  Roach  to  ship  him  the  lumber  he  con- 
stituted him  the  defendant's  agent  to  contract  on  his  be- 
half with  the  carrier  for  such  shipment :  Pennsylvania 
Eailroad  Co.  v.  Dreifus,  25  D.  R.  265. 

Horace  Michener  Sckell,  with  him  Walter  Biddle  Saul, 
for  appellee. 

Opinion  by  Pobtbb,  J.,  March  13, 1917 : 

The  plaintiff  brought  this  action  to  recover  the  freight 
and  charges  upon  two  car-loads  of  lumber  which  had 
been  ordered  by  the  defendant  from  C.  A.  Roach,  of  Bing- 
ham, South  Carolina,  to  be  shipped  to  Reading,  Pa. 
Roach  had  delivered  the  lumber  to  the  Atlantic  Coast 
Line  Railroad  Company,  which  company  delivered  to 
him  bills  of  lading  for  the  cars,  the  shipment  being 
routed  through  to  Reading,  via  the  Philadelphia  &  Read- 
ing Railway  Co.,  and  consigned  to  this  defendant.  The 
defendant  notified  the  Philadelphia  &  Reading  Railway 
Co.  to  deliver  the  cars  to  Abner  S,  Deysher,  but  the  latter 
declined  to  accept  the  cars  or  pay  the  freight  and  charges. 
The  defendant  having  filed  an  affidavit  of  defense,  the 
plaintiff  took  a  rule  to  show  cause  why  judgment  should 
not  be  entered  for  want  of  a  sufficient  affidavit  of  de- 
fense, which  rule  the  court  discharged,  and  from  that 
action  we  have  this  appeal. 

The  statement  of  the  plaintiff  set  forth,  in  part,  the 
provisions  of  the  Interstate  Commerce  Act,  and  the 
amendments  thereto,  including  the  requirement  that 
every  common  carrier  subject  to  its  provisions  shall  file 
with  the  Interstate  Commerce  Commission,  and  print 
and  keep  open  for  public  inspection,  schedules  showing 
all  rates,  fares  and  charges  for  transportation  between 
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diflferent  points  on  its  own  route  and  between  points  on 
its  own  route  and  points  on  the  route  of  any  other  car- 
rier by  railroad  or  water.  It  averred  that  the  carriers 
who  performed  the  services  in  connection  with  the  ship- 
ments here  involved  had  complied  with  all  the  provisions 
of  the  legislation  by  congress  and  had  filed  schedules 
showing  rates  and  charges  and  kept  the  same  open  for 
public  inspection  as  required  by  the  statutes,  and  specif- 
ically set  forth  the  rates  and  charges  applicable  to  the 
shipments  in  question.  In  reply  to  these  particular 
averments  the  affidavits  set  up  that  the  defendant  de- 
manded ^^that  the  said  act  of  congress  mentioned  in  para- 
graph 1  of  the  plaintiflPs  statement,  if  it  be  material,  be 
proved" ;  and  as  to  the  rates  and  charges  averred  that 
the  defendant  had  no  knowledge  of  the  same  and  de- 
manded that  the  same  be  proved,  if  material.  It  is  not 
necessary  to  treat  seriously  these  averments  of  the  affi- 
davit. This  was  an  interstate  shipment  and  the  courts 
were  bound  to  take  notice  of  the  act  of  congress,  regulat- 
ing interstate  commerce.  The  rate  for  transportation 
was  not  a  subject  of  contract,  it  had  become  a  matter  of 
positive  law^  and  shippers  and  consignees  alike  are 
charged  with  knowledge  of  the  rates  and  charges  to  be 
paid  and  are  not  entitled  to  exemption  from  compliance 
therewith ;  it  is  not  merely  the  regulation  of  the  carrier ; 
it  is  the  tariff  established  by  law :  Philadelphia  &  Read- 
ing Ry.  Co.  V.  Baer,  56  Pa.  Superior  Ct  307.  In  such  a 
case  it  is  not  enough  for  a  defendant  to  aver  that  he  does 
not  know  what  the  legal  rates  are  and  demand  proof 
thereof,  he  must  go  farther  and  aver  that  the  charges  at- 
tempted to  be  imposed  are  invalid  and  state  what  the 
legal  rates  are. 

The  affidavit  of  defense  averred  that  the  defendant  had 
nothing  to  do  with  the  loading  of  the  cars  of  lumber,  that 
he  made  no  agreement  whatsoever  with  the  Atlantic 
Coast  Line  Railroad  Co.,  or  the  Philadelphia  &  Reading 
Ry.  Co.,  and  that  any  agreement  that  was  made  was  be- 
tween the  owner  of  the  lumber,  C.  A.  Roach,  and  the  At- 
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lantic  Coast  Line  Railroad  Co.,  and  the  defendant  had 
no  notice  of  the  making  of  the  said  agreement  or  any  part 
therein,  and  that  the  said  Roach  had  no  authority  to 
make  any  agreement  on  behalf  of  the  defendant.  This 
averment  is  manifestly  evasive,  and  attempts  to  substi- 
tute a  (ionclusion  of  law  instead  of  distinctly  averring 
the  facts  upon  which  such  a  conclusion  might  have  been 
founded.  The  affidavit  does  not  deny  that  the  defendant 
had  ordered  of  Roach  the  lumber  in  question,  nor  that  he 
had  directed  Roach  to  consign  the  lumber  to  him.  When 
.a  purchaser  orders  goods  from  a  vendor  residing  at  a 
great  distance,  without  directing  in  what  manner  the 
goods  are  to  be  delivered,  the  order  to  ship  necessarily 
authorizes  the  vendor  to  ship  by  the  usual  routes  of  com- 
merce. This  defendant  is  presumed,  as  matter  of  law,  to 
know  that  the  charges  for  the  transportation  of  goods 
from  Bingham,  South  Carolina,  to  Reading,  Pennsyl- 
vania, are  established  by  law,  and  he  is  also  presumed  to 
know  that  the  initial  carrier  upon  receiving  the  shipment 
was  by  law  required  to  issue  a  receipt  or  bill  of  lading 
therefor,  constituting  the  contract  for  carriage.  He 
knew  that  when  Roach  made  the  shipment,  which  the 
defendant  had  ordered,  he,  the  defendant,  would  be 
named  as  the  consignee,  in  the  bill  of  lading.  It  is  well 
settled  that,  in  the  absence  of  an  agreement  to  the  con- 
trary, when  a  vendor  sells  goods  to  a  vendee  residing  at 
a  distance,  a  delivery  of  the  goods  to  a  carrier  for  trans- 
portation is  a  delivery  to  the  purchaser.  The  delivery 
to  the  carrier  vests  the  title  to  the  property  in  the  pur- 
chaser. When  goods  are  left  with  a  common  carrier  t^ 
be  delivered  to  the  consignee,  without  any  qualifications 
or  restrictions,  the  consignor  parts  with  the  gooas  ana 
all  control  over  them,  and  cannot  by  any  subsequent  di- 
rection, to  the  carrier,  prevent  the  delivery  to  the  con- 
signee, unless  such  facts  are  shown  as  will  justify  a  stop- 
page of  the  goods  in  transit.  When  the  goods  are  so 
consigned  they  are  at  the  risk  and  expense  of  the  con- 
signee: Schmertz  v.  Dwyer,  53  Pa.  335;  Dannemiller  v. 
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Kirkpatrick,  201  Pa.  224.  The  affidavit  in  this  case  dis- 
tinctly admitted  that  the  ground  upon  which  his  refusal 
to  receive  the  lumber  was  based  was  ^'because  the  said 
lumber  was  not  of  a  kind  and  character  which  the  said 
consignor^  C.  A.  Boach^  had  agreed  to  deliver."  This 
admission  makes  this  case  strikingly  similar  to  that  of 
Pennsylvania  R.  R.  Co.  v.  Descalzi,  59  Pa.  Superior  Ct. 
614,  in  which  it  was  held  that  the  mere  fact  that  the 
goods  were  not  of  the  quality  which  the  vendor  was  or- 
dered to  ship  did  not  relieve  the  consignee  from  liability 
for  the  charges  of  transportation.  In  such  a  case  the, 
consignee  must  look  to  the  consignor  to  recover  for  any 
loss  sustained  because  of  any  defect  in  the  goods  con- 
signed. If  this  affidavit  of  defense  had  averred  that 
Roach  had  agreed  to  deliver  the  lumber  at  Reading  and 
that  the  carrier  had  notice  of  that  fact,  an  entirely  dif- 
ferent question  would  have  been  presented.  We  cannot, 
however,  assume  such  to  be  the  fact,  in  the  absence  of  an 
express  averment  of  it  in  the  affidavit  The  affidavit  did 
not  sufficiently  aver  any  facts  which  constituted  a  de- 
fense to  the  action  set  forth  in  plaintiff's  statement. 

The  order  discharging  the  rule  is  reversed  and  the  rec- 
ord is  remitted  to  the  court  below,  with  direction  to  enter 
judgment  against  the  defendant  for  such  sum  as  to  right 
and  justice  may  belong,  unless  other  legal  or  equitable 
cause  be  shown  to  the  court  below  why  such  judgment 
should  not  be  so  entered. 


Hirsch  v.  Hirsch,  Appellant. 

Appeals — Quashing  appeal — No  final  decree — Divorce. 

An  appeal  in  a  divorce  case  will  be  quashed  where  the  record  in 
the  case  fails  to  show  any  opinion  by  the  court  below  or  a  final 
decree  entered. 

Argued  Nov.  10, 1916.  Appeal,  No.  Ill,  Oct.  T.,  1916, 
by  defendant,  from  alleged  decree  of  C.  P.  No.  5,  Phila- 
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delphia  Co.,  June  T.,  1915,  No.  1659,  awarding  divorce 
in  case  of  Frederick  J.  Hirsch  v.  Georgianna  Hirscb. 
Before  Orlady,  P.  J.,  Pobtbb,  Henderson,  Head,  Kbp- 
HART,  Trbxler  and  Williams,  J  J.    Appeal  quashed. 

Libel  for  divorce. 

The  record  contained  the  master's  report  recommend- 
ing a  divorce,  but  no  final  decree  or  opinion  of  the  court 
below. 

Error  assigned  was  in  the  following  form : 
The  learned  court  below  erred  in  entering  a  decree  ap- 
proving the  master's  report  and  dismissing  the  excep- 
tions thereto. 
Exceptions  dismissed. 

Everett  A.  Schofield,  for  appellant. 

Louis  Hutt  and  J.  Frederick  Martin^  for  appellee. 

Per  Curiam,  March  13, 1917 : 

The  record  in  this  case  fails  to  show  any  opinion  by 
the  court  below,  or  a  final  decree  entered. 
The  appeal  is  quashed. 


Middleton's  Estate. 

Executors  and  administrators  —  Trusts  and  trustees  —  Commis- 
sions— Same  person  as  executor  and  trustee. 

Where  a  testatrix  leaves  an  estate  approximating  $46,000  consist- 
ing of  the  stocks  and  bonds  of  various  corporations,  and  appoints 
by  ber  will  a  trust  company  as  executor  and  as  trustee  for  her  two 
unmarried  daughters  until  their  death  or  marriage,  the  trust  com- 
pany will  be  allowed  a  commission  at  the  rate  of  five  per  cent  on 
the  principal  of  the  estate  at  the  time  of  the  audit  of  its  account 
as  executor,  and  this  commission  will- be  deemed  full  compensation 
for  its  services  in  the  double  capacity  of  executor  and  trustee. 
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Argued  Nov.  9, 1916.  Appeal,  No.  237,  Oct.  T.,  1916, 
by  Clara  Middleton  et  al.,  from  decree  of  O.  C.  Philadel- 
phia Co.,  Oct.  T.,  1915,  No.  141,  dismissing  exceptions  to 
adjudication  in  Estate  of  Lydia  A.  J.  Middleton,  de- 
ceased. Before  Orlady,  P.  J.,  Pobtbe,  Henderson, 
Head,  Eephabt,  Trexleb  and  Williams,  J  J.    Affirmed. 

Sur  account  of  the  Commonwealth  Title  Ins.  &  Trust 
Co.,  Executor  of  Estate  of  Lydia  A.  J.  Middleton,  de- 
ceased. 

By  her  will  testatrix  appointed  the  accountant  execu- 
tor, and  also  trustee  for  her  two  daughters,  Clara  Mid- 
dleton and  Susan  G.  Middleton,  until  their  marriage  or 
death. 

Gest,  J.,  filed  the  following  adjudication : 
The  accountant  in  its  accounting  claims  credit  for 
commissions  at  the  rate  of  5  per  cent,  on  the  approxi- 
mate sum  of  ^5,000,  to  which  Mr.  Harrington,  repre- 
senting Clara  Middleton  and  Susan  G.  Middleton,  ob- 
jected, maintaining  that  3  per  cent,  would  be  a  proper 
allowance.  The  estate  consists  of  two  mortgages  of  f  1,- 
500  and  |3,000,  respectively,  shares  of  stock  of  the  Penn- 
sylvania Railroad,  United  States  Steel  Company,  Ameri- 
can Dredging  Company,  United  New  Jersey  Railroad 
and  Canal  Company  and  bonds  of  sundiy  railroads,  in- 
dustrial corporations  and  public  utilities  companies,  to- 
gether with  public  loan  of  the  State  of  Virginia ;  in  all, 
seventeen  diflferent  investments,  together  with  jewelry, 
silverware  and  furniture  specifically  bequeathed,  and 
four  other  assets  appraised  as  of  no  value,  but  which  may 
involve  some  care  and  responsibility.  These  all  be- 
longed to  the  testatrix  at  the  time  of  her  death,  and  all 
remained  intact  except  f3,000  bonds  of  the  Sandusky 
Gas  and  Electric  Company,  which  have  been  sold. 

The  entire  balance  for  distribution,  after  deduction  of 
the  silver,  household  furniture,  etc.,  specifically  be- 
queathed, is  given  to  the  executor  as  testamentary  trus- 
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tee  under  the  will,  in  trust,  as  above  mentioned,  until  the 
death  or  marriage  of  the  two  daughters  of  testatrix. 
This  trust  may  continue  for  many  years.  It  is  impossi- 
ble to  say  how  long.  But  under  the  Act  of  March  17, 
1864,  P.  L.  53,  Stew.  Purd.  1127,  the  executor  and  trustee 
must  at  this  time  receive  a  single  commission,  which  shall 
be  deemed  full  compensation  for  its  services  in  the  dou- 
ble capacity  of  executor  and  trustee.  No  matter  how 
long  the  trust  may  continue,  the  trustee  cannot  at  its 
termination  charge  any  further  commissions  on  the  prin- 
cipal of  the  estate. 

It  may  well  be  that  a  5  per  cent,  commission  on  an 
estate  of  this  size,  distributable  at  once  in  specific  and 
I)ecuniary  legacies,  would  be  excessive;  but  the  Act  of 
1864  makes  a  material  difference,  as  appears  from  the 
decisions,  among  which  the  auditing  judge  will  refer  to 
Davis's  App.,  100  Pa.  201;  Barclay's  Est,  2  W.  N.  C. 
447;  Roger's  Est,  17  W.  N.  C.  29. 

In  O'Brien's  Est.,  23  D.  R.  198, 59  Pa.  Superior  Ct  19, 
a  si)ecific  legacy  of  175  shares  of  stock  of  a  certain  com- 
pany was  directed  to  be  held  in  trust  for  five  years  for 
the  son  of  the  testator,  at  the  expiration  of  which  period 
the  trustee  was  directed  to  transfer  and  deliver  the  stock 
to  the  son  of  the  testator  absolutely.  The  executor  had 
no  duty  to  perform  than  to  hold  the  stock  and  collect  and 
pay  over  the  dividends.  The  executor  was  allowed  f  250 
as  compensation  for  his  services  in  relation  to  said  stock. 
This  case,  which  is  among  those  relied  on  by  Mr.  Har- 
rington, is  materially  different  from  the  case  above. 

The  accountant,  even  if  merely  executor  and  charged 
only  with  the  duties  of  administration  during  the  year 
following  the  decedent's  death  and  of  distribution  at  its 
termination,  would  be  entitled  to  2  or  2^  per  cent. ;  in- 
deed, Stevenson's  Est,  4  Wharton  104,  seems  to  lay  down 
the  general  rule  that  2^  per  cent,  is  a  proper  allowance 
for  responsibility  in  all  cases.  See  Sunderland's  Est., 
203  Pa.  155;  Taylor's  Est.,  17  D.  R.  395.  Surely  3  per 
cent,  would  be  a  meagre  allowance  for  the  responsibility 
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and  labor  of  the  executor  during  the  year  of  administra- 
tion, and  for  that  also  which  will  continue  thereafter  for 
the  lifetime  of  the  cestui  que  trust  The  will  directs 
that  reinvestments  be  made  in  legal  securities,  and  it  is 
not  always  easy  to  find  mortgages  that  shall  be  satisfac- 
tory both  as  to  security  and  rate  of  interest  Whether 
the  Act  of  June  10,  1911,  Sec.  2,  P.  L.  870,  Stew.  Purd. 
Supp.  219,  imposes  any  further  duty  on  the  trustee  is 
a  question  upon  which  the  auditing  judge  hesitates  to 
express  an  opinion,  but  the  question  is  one  that  may  well 
be  considered  by  the  trustee  and  its  learned  counsel. 

Too  much  importance  should  not  be  attached  to  the 
fact  that  the  securities  have  not  been  converted :  Fitz- 
patrick's  Est.,  12  D.  R.  730 ;  Thewlis's  E^t,  15  D.  R.  361 ; 
Holt's  Est.,  12  D.  R.  205.  In  the  last  case,  Judge  Ash- 
man said : 

"The  fact  itself  that  investments  continued  to  be  held 
intact  is  sometimes  indicative  of  a  very  high  order  of 
business  ability  in  their  custodian.  The  market  may 
point  to  a  decline  in  values  on  the  one  hand,  or  to  a  rise 
on  the  other  hand,  and  the  temptation  to  sell  may  be 
equally  strcmg,  although  for  different  reasons  in  either 
direction ;  that  the  trustee  yields  to  neither  may  be  the 
result  of  a  wise  forecast,  at  the  same  time  it  may  involve 
a  severe  mental  strain.  Another  and  very  practical  rea- 
son against  the  adoption  of  such  a  standard  is  in  the  in- 
centive which  it  would  hold  out  to  an  executor  to  convert 
his  securities  and  by  a  show  of  activity  increase  his  com- 
missions. This  evil  was  pointed  out  in  Shunk's  App., 
2  Pa.  304,  and  is  indeed  self-evident.  The  earlier  cases 
in  Pennsylvania,  Pusey  v.  Clemson,  9  S.  &  R.  203 ;  Walk- 
er's Est,  9  S.  &  R.  223 ;  Luken's  Est.,  47  Pa.  356,  and 
Lloyd's  Est.,  82  Pa.  143,  upon  which  the  exceptant  relies, 
fixed  a  lower  rate  of  commissions  than  is  allowed  to-day, 
but  they  were  decided  when  monetary  conditions  were 
very  different  from  those  which  now  prevail.  The  later 
authorities,  almost  without  exception,  justify  us  in  hold- 
ing that  a  commission  of  5  per  cent,  on  $45,000,  which 
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amoont  is  somewhat  in  excess  of  the  fund  before  us,  was 
properly  awarded." 

The  auditing  judge  is  of  opinion,  upon  the  whole,  that 
the  executor  is  entitled  to  the  commissions  claimed.  Our 
law  proceeds  upon  the  theory  that  executors,  trustees 
and  guardians  should  be  reasonably  and  fairly  compen- 
sated for  their  labor  and  responsibility,  and  it  is  to  the 
interest  of  the  cestui  que  trust  that  they  should  be.  If 
the  executor  in  this  case  had  renounced  its  right  to  act 
as  testamentary  trustee,  it  would  hjave  been  entitled  to 
the  usual  executor's  commission,  and  the  substituted  or 
succeeding  trustee  would  then,  at  the  termination  of  the 
trust,  charge  and  be  entitled  to  receive  another  commis- 
sion. 

The  law  provides  that  one  commission  shall  be  charged 
now  that  shall  compensate  the  services  of  the  accountant 
in  both  capacities,  and  there  is  no  apparent  reason  why 
the  executor-trustee  should  be  paid  a  smaller  sum. 

Lamobelle,  J.,  filed  the  following  opinion  on  excep- 
tions to  the  adjudication : 

It  would  appear  to  be  well  settled  in  this  State,  where 
the  amount  is  not  in  dispute,  that  an  executor  is  entitled 
to  his  commissions  because  he  qualifies  and  at  the  time 
he  qualifies.  In  Sweatman's  Est,  17  D.  R.  594,  testator 
had  provided  that  each  of  his  three  executors  should  re- 
ceive the  sum  of  f  6,000  "in  lieu  of  all  commissions." 
.One  of  them  died  four  months  after  he  qualified,  and  this 
court,  in  its  opinion,  said : 

"And  when  the  executor  once  qualified  as  executor  he 
became  entitled  to  some  compensation — whether  little  or 
much  is  immaterial.  His  death  did  not  deprive  his  es- 
tate of  his  right  to  what  had  been  earned,  and  it  was  in 
lieu  of  that  comi)ensation  that  he  was  given  his  legacy." 

In  a  i)er  curiam  opinion,  the  Supreme  Court  said,  in 
223  Pa.  552: 

"The  order  dismissing  the  exceptions  to  the  adjudica- 
tion is  affirmed,  for  the  reasons  stated  in  the  opinion  of 
the  learned  judge  of  the  Orphans^  Court." 


Digitized  by 


Google 


60  MIDDLETON'S  ESTATE. 

Opinion  of  Court  below.    [66  Pa.  Superior  Ct. 

It  would  appear  to  be  equally  well  settled  that  a  trus- 
tee is  not  entitled  to  his  commissions  until  the  trust 
terminates  or  his  relation  therewith  ceases. 

In  Bosler's  Est.,  161  Pa.  457,  it  appeared  from  the  re- 
port of  the  auditor  that  the  trustee  had  taken  credit  for 
commissions  amounting  to  upwards  of  ten  thousand  dol- 
lars, and  had  depleted  the  estate  to  this  extent.  It  was 
held  that  it  should  return  these  commissions  to  the  es- 
tate, with  interest  thereon.  In  a  most  exhaustive  re- 
port, the  exceptions  were  dismissed,  and  the  Supreme 
Court,  in  a  per  curiam  opinion,  said : 

"All  that  can  profitably  be  said,  in  relation  to  the  ques- 
tions involved  in  this  case,  will  be  found  in  the  clear,  con- 
cise and  very  satisfactory  report  of  the  learned  auditor. 
We  are  quite  content  to  adopt  his  opinion  and  affirm  the 
decree  thereon." 

It  is  said  in  many  cases  that  the  amount  of  work  and 
its  character  are  to  Be  considered  in  arriving  at  a  conclu- 
sion as  to  what  compensation  the  fiduciary  is  to  be  paid. 
The  cases  are  reviewed  in  Harrison's  Est,  217  Pa.  207, 
wherein  Mr.  Justice  Mestrbzat,  in  delivering  the  opin-^ 
ion  of  the  court,  at  page  209,  says : 

^*It  will  be  observed,  therefore,  that  the  rule  as  to  com- 
missions in  all  cases  is  compensation  for  the  responsibil- 
ity incurred  and  the  service  and  labor  performed.  In 
arriving  at  the  compensation  to  which  a  trustee  in  any 
capacity  is  entitled,  it  is  necessary  to  consider  the 
amount  of  the  estate,  the  labor  performed  and  the  re- 
sponsibility imposed.  These  are  all  elements  which 
enter  into  and  determine  not  only  the  amount  of  the  com- 
pensation, but  the  right  to  compensation  at  all.  It  also 
necessarily  follows  that  if  there  has  been  no  service  per- 
formed nor  liability  incurred  by  a  trustee,  he  is  not  en- 
titled to  and  should  not  receive  any  compensation  what- 
ever. The  onus  is  upon  him,  before  he  can  demand  com- 
pensation for  services,  to  show  to  the  satisfaction  of  the 
court  a  responsibility  incurred  and  services  performed  in 
the  execution  of  the  trust." 
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In  the  present  case,  one  and  the  same  person  is  both 
executor  and  trustee.  Under  the  provisions  of  the  Act 
of  March  17,  1864,  P.  L.  53,  in  all  cases  where  the  same 
person  shall  fulfill  the  duties  of  executor  and  trustee,  it 
is  unlawful  for  him  to  charge  or  receive  more  than  one 
commission,  which  single  coinmission  is  to  be  deemed 
full  compensation  for  his  services  in  the  double  capacity 
in  which  he  acts.  The  difficulty  lies  in  the  application. 
To  say  that  one  commission  is  to  be  paid  in  one  amount 
and  at  one  time,  and  that  time  to  be  when  the  executor 
fulfilled  his  duties  as  such,  would  seem  to  run  counter 
to  the  above  quoted  authorities,  because  in  such  cases  the 
auditing  judge  can  at  best  but  guess  as  to  what  services 
are  to  be  performed.  In  the  case  where  a  corporation  is 
concerned,  there  is  no  hardship  in  allowing  a  certain 
sum  when  its  account  as  executor  is  audited  and  a  fur- 
ther sum  when  the  trust  has  terminated,  provided  the 
total  charge  be  not  in  excess  of  what  is  a  proper  commis- 
sion for  the  entire  service.  To  thus  interpret  the  act, 
however,  would  be  unfair  to  an  individual,  because  his 
estate  and  not  he  would  receive  the  compensation  for 
his  services  as  trustee,  unless  the  trust  terminated  in  his 
lifetime. 

In  the  present  case,  the  record  does  not  disclose  that 
any  testimony  was  offered.  The  auditing  judge,  how- 
ever, took  under  consideration  the  objection  made  to  an 
allowance  of  5  per  cent,  on  an  estate  of  approximately 
150,000,  a  corporation  being  both  executor  and  trustee, 
and  his  summary  would  appear  to  be  based  on  the  items 
in  the  account  and  possibly  on  the  statements  of  counsel. 
He  held  that  but  one  commission  could  be  allowed,  that 
it  must  be  allowed  in  a  lump  sum  and  at  the  time  of  the 
audit  of  the  executor's  account.  The  commission  he 
fixed  at  5  per  cent.,  while  admitting,  however,  that  if  the 
corporation  was  not  also  trustee,  this  rate  would  seem 
to  be  in  excess  of  what  should  be  charged  under  all  the 
circumstances  of  the  case. 

It  is  well  settled  that  the  finding  of  an  auditing  judge. 
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both  as  to  commissions  and  counsel  fees,  will  not  be  dis- 
turbed, unless  there  be  manifest  error.  (See  Fisher's 
Est,  25  D.  R.  362;  BergdolPs  Est.,  25  D.  R.  102,  and 
cases  therein  cited.)  That  there  is  authority  for  the 
ruling  is  found  in  the  cases  cited  by  him. 

In  Roger's  Est.,  17  W.  N.  C.  29,  the  executor,  who  was 
also  testamentary  trustee,  was  allowed  a  ccfmmission  of 
5  per  cent,  on  f  70,000.  Judge  Penrose,  who  delivered 
the  opinion  of  this  court,  saying  in  effect  that  an  allow- 
ance of  not  over  3  or  3%  per  cent,  would  be  ample  if  the 
accountant's  connection  with  the  estate  ceased  at  the  set- 
tlement of  his  account;  but  that  a  different  rule  ap- 
peared to  have  been  established  where  the  estate  is 
awarded  to  him  as  trustee  and  where,  under  the  Act  of 
1864  (supra),  but  one  commission  was  to  be  allowed, 
and  also  that  the  labors  required  of  him  in  the  latter  ca- 
pacity, that  is,  of  trustee,  would  have  to  be  taken  into 
consideration. 

Just  how  the  amount  of  the  labor  to  be  performed  can 
be  determined  by  anticipation  is  not  apparent. 

In  MUliken's  Est.,  36  Pa.  C.  C.  R.  187,  it  was  held  that 
where  the  same  persons  were  both  executors  and  trus- 
tees, they  were  entitled  to  deduct  their  commissions  in 
their  account  as  executors,  and  that  payment  of  such 
commissions  at  the  time  was  proper.  Moore's  Est.,  13 
D.  R.  137,  was  cited  as  authority,  wherein  the  action  of 
the  lower  court,  which  stated  in  itia  opinion,  ''we  see  no 
reason  why  the  payment  of  the  executors'  commissions 
should  be  postponed  to  the  termination  of  the  trust, 
which  lasts  during  the  lifetime  of  the  three  sons  of  the 
testator,"  was  in  effect  affirmed  by  the  Supreme  Court 
(Moore's  Est.,  211  Pa.  343),  in  that  such  ruling  was  up- 
held and  the  language  of  the  opinion  not  criticised. 

The  auditing  judge  has  set  forth  at  length  in  his  ad- 
judication the  terms  of  the  trust,  the  services  already 
performed  and  the  possible  duties  which  the  trustee  may 
be  called  upon  to  perform  in  the  future,  and,  as  the  au- 
thorities sustain  his  findings  and  his  rulings,  the  excep- 
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tions  are  dismissed,  and  the  adjudication  is  confirmed 
absolutely. 
$ 
Error  assigned  was  decree  dismissing  exceptions  to 
adjudication. 

Avery  D.  Harrington,  for  appellant,  cited :  Harrison's 
Est,  217  Pa.  207;  Montgomery's  App.,  86  Pa.  230; 
Davis's  App.,  100  Pa.  210;  Barclay's  Est,  2  W.  N.  C. 
447;  Roger's  Est,  17  W.  N.  C.  29;  Sinnott's  Est.,  224 
Pa.  333. 

Horace  M.  Rumsey,  for  appellee. 

Per  Curiam,  March  13, 1917 : 

Every  question  raised  by  the  assignments  of  error  is 
fully  answered  in  the  opinion  of  the  Orphans'  Court  in 
the  adjudication  of  this  estate,  and  in  the  opinion  filed 
in  dismissing  the  exception  to  that  adjudication. 

For  the  reasons  therein  given,  the  decree  below  is  af- 
firmed. 


Chambersburg  Woolen  Co.,  Appellant,  v.  Hager. 

Equity — Easement — Waters — Findings  of  fact — Review, 
The  grant  of  a  fee  subject  to  an  easement  carries  with  it  the 
right  to  make  any  T2se  of  the  servient  soil  that  does  not  interfere 
with  the  easement. 

A  decree  dismissing  a  bill  in  equity  for  an  injunction  to  restrain 
interference  with  an  easement  in  a  stream,  will  be  affirmed,  where 
the  court  below  has  found  as  a  fact  based  on  sufficient  evidence  that 
there  was  no  substantial  interference  with  the  plaintiff's  easement 

Argued  Oct.  27, 1916.  Appeal,  No.  321,  Oct  T.,  1916, 
by  plaintiffs,  from  decree  of  C.  P.  Franklin  Co.,  Vol.  Ill, 
Equity  Docket  page  201,  dismissing  bill  in  equity  in  case 
of  Chambersburg  Woolen  Company  and  John  C.  Mel- 
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ville  and  William  H.  Duval,  partners  trading  as  Mel- 
ville Woolen  Company  v.  John  K.  Hager.  Before  Ob- 
lady,  P.  J.,  PoETEB,  Henderson,  Head,  Kephaet,  Tbbx- 
LEB  and  Williams,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  dismissing  the  bill. 

Edmund  C.  Wingerd,  with  him  Sharpe  &  Elder ,  for 
appellant. 

Oeorge^  W,  Atherton,  with  him  Garnet  Oehr  and  Wih 
liam  8.  Hoerner^  for  appellee. 

Opinion  by  Tbexlbb,  J.,  March  13, 1917 : 
The  plaintiffs'  bill  of  complaint  recites  that  they  are 
the  owners  of  a  large  tract  of  land  whereon  is  erected  a 
woolen  mill  run  partly  by  water  power;  that  they  are 
the  owners  of  the  bed  of  a  stream  known  as  Falling 
Spring,  and  that  they  have  the  right  to  the  unobstructed 
flow  of  the  water  in  said  stream  and  the  right  to  enter 
upon  the  bed  thereof  or  the  adjacent  lands  for  the  pur- 
pose of  cleaning  it.  The  wrong  complained  of  is  that 
the  defendant  is  erecting  a  building  across  the  bed  of 
said  stream  extending  from  the  one  bank  to  a  line  within 
a  few  feet  of  the  other  bank  and  that  part  of  the  founda- 
tions of  the  building  are  placed  in  the  bed  of  the  stream 
and  that  by  reason  thereof  the  flow  of  the  water  of  said 
stream  is  obstructed  and  the  proper  cleaning  of  said 
stream  is  interfered  with  and  thus  irreparable  damage 
is  done  to  the  plaintiffs. 

The  court  held  that  equity  was  not  the  proper  form  to 
try  the  question  as  to  who  had  the  fee  to  the  race :  Penna. 
Coal  &  Coke  Co.  v.  Jones,  30  Pa.  Superior  Ct.  358,  and 
cases  there  referred  to.    Plaintiffs  contend  that  under 
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the  Act  of  June  7, 1907,  P.  L,  440,  the  proper  method  to 
question  the  juriBdiction  of  the  court  upon  the  question 
that  the  suit  should  have  been  brought  at  law  is  by  de- 
murrer or  answer  explicitly  so  stating  or  by  a  prayer  to 
the  court  to  award  an  issue  to  try  questions  of  fact :  Nan- 
heim  v.  Smith,  253  Pa.  380.  This  the  defendant  failed 
to  do.  We  think  the  court  had  the  right  even  if  its  view 
on  this  question  was  erroneous  to  dismiss  the  bill  if  the 
relief  prayed  for  was  not  properly  demandable.  The 
question  narrowed  itself  down  not  to  a  decision  as  to 
who  had  the  title  to  the  bed  of  the  stream  but  as  to 
whether  plaintiffs'  easement  was  interfered  with.  The 
court  found  that  plaintiffs  had  no  title  to  the  bed  of  the 
stream  where  the  alleged  obstruction  to  the  uniqter- 
rupted  flow  of  the  water  took  place.  He  found  that  the 
defendant  owned  to  the  middle  of  the  stream  and  that 
the  ground  immediately  north  of  defendant's  property 
was  owned  by  the  Falling  Spring  Presbyterian  Church. 
Under  these  findings,  and  they  are  sustained  by  the  evi- 
dence, the  only  question  left  as  stated  before  was  whether 
the  right  of  the  plaintiffs  to  have  the  water  to  flow  with- 
out interruption  through  the  bed  of  the  stream  had  been 
interfered  with  to  such  an  extent  as  to  warrant  the  inter- 
ference of  a  court  of  equity. 

We  start  out  with  the  rule  that  the  grant  of  a  fee  sub- 
ject to  an  easement  carries  with  it  the  right  to  make  any 
use  of  the  servient  soil  that  does  not  interfere  with  the 
easement.  The  owner  of  the  fee  retains  all  the  incidents 
of  ownership  and  his  successors  in  title  have  the  un- 
doubted right  to  the  enjoyment  of  the  fee  in  every  way 
that  does  not  materially  impair  the  use  of  the  easement : 
Library  Co.  v.  Fidelity  Trust  Co.,  235  Pa.  5.  The  lower 
court  found  that  the  pavilion  erected  by  the  defendant 
does  not  interfere  in  a  substantial  manner  with  the  flow 
of  the  water  in  said  stream.  The  opening  under  the 
pavilion  is  greater  than  that  afforded  by  a  bridge  erected 
over  the  same  stream  about  fifteen  feet  away.  The  trial 
judge  found  that  the  pavilion  rests  on  the  south  side 
Vol.  lxvi— 6 
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upon  the  bank  of  the  stream  and  that  the  piers  support- 
ing it  on  the  other  side  extend  at  the  most  eighteen  inches 
into  the  stream.  The  water  which  must  pass  under  the 
bridge  can  be  freely  accommodated  under  the  defendants 
pavilion^  for  the  reason  as  stated  before  that  there  is 
more  room  under  the  pavilion  than  under  the  bridge. 
We  think  the  court  was  justified  in  finding  that  there 
was  no  substantial  interference  with  the  plaintiff's  ease- 
ment. 

The  pavilion  extends  over  the  entire  stream  and  de- 
fendant's title  goes  to  the  center,  but  the  owner  of  the 
other  half  does  not  seem  to  be  concerned  in  the  case  nor 
has  any  effort  been  made  to  make  him  a  party.  The 
pavilion  has  been  erected  several  years  and  maintained 
apparently  without  objection  from  the  owner  of  the  other 
half  of  the  stream.  We  think  in  this  as  in  the  case  of 
Carter  v.  Lebzelter,  45  Pa.  Superior  Ct.  478,  the  consent 
of  the  holder  of  the  title  to  the  other  half  of  the  ground 
covered  by  the  pavilion  may  be  presumed.  If  the  plain- 
tiffs are  trespassers  on  this  land  the  evidence  should 
show  it  As  to  the  right  of  the  plaintiffs  to  clean  the 
stream  the  court  found  that  this  right  could  be  exercised 
notwithstanding  the  erection  of  defendant's  pavilion  and 
the  only  evidence  submitted  in  this  case  upon  this  subject 
amply  sustains  this  finding. 

There  are  a  number  of  assignments  of  error  to  the  find- 
ings of  the  lower  court.  It  will  do  no  good  to  review 
them  in  detail.  We  find  that  there  is  evidence  sufficient 
to  support  all  of  them. 

The  decree  is  affirmed.  Appellants  to  pay  the  costs  of 
this  appeal. 
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Shute  V.  Levin,  Appellant 

Contract — Sale — Warrantu — Inspection  of  goods — Case  for  jury. 

In  an  action  to  recover  a  balance  alleged  to  be  due  for  250  bales 
of  hay  sold  and  delivered,  the  case  is  for  the  jury  where  the  evidence 
tends  to  show  that  the  defendant  went  to  the  plaintiff's  place  of 
business  for  the  purpose  of  purchasing  hay;  that  he  saw  the  250 
bales,  and  asked  the  plaintiff  whether  the  hay  was  suitable  for  the 
feeding  of  horses,  and  was  told  that  it  was;  that  defendant  did  not 
inspect  the  hay,  although  only  a  few  feet  from  it;  that  according 
to  the  plaintiff,  defendant  ^d :  ^T.  will  guarantee  it  as  good  and 
sound  hay  for  your  horses ;"  that  defendant  according  to  his  own 
testimony  could  not  loek  through  the  hay  as  it  was  in  bales,  and 
could  not  test  its  quality  by  spelling  it;  that  the  hay  was  fed  to 
defendant's  horses,  of  whom  a  number  died  in  consequence  of  their 
eating  it;  and  that  plaintiff  after  defendant  complained  to  him  as 
to  the  worthless  condition  of  the  hay  removed  nearly  all  of  it  not 
already  consumed. 

Even  where  there  is  no  express  warranty  one  arises  by  implica- 
tion where  the  buyer  makes  known  to  the  seller  the  particular  pur- 
pose for  which  the  goods  are  required,  and  it  appears  that  the  buyer 
relies  upon  the  seller's  skill  or  judgment. 

Argued  Nov.  3, 1916.  Appeal,  No.  273,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  April  T.,  1916,  No.  355,  on  verdict  for  plain- 
tiff in  case  of  Eugene  L.  Shute,  trading  as  E.  L.  Shute 
and  Company,  v.  N.  Levin.  Before  Oelady,  P.  J.,  Por- 
ter, Hbad,  Kephart,  Trexlbr  and  Willums,  J  J.  Re- 
versed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Wheeler,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  $45.36.  De- 
fendant appealed. 

Error  oMigned  was  in  giving  binding  instructions  for 
plaintiff. 
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W.  W.  Mentzinger,  Jr.,  with  him  David  Phillips,  for 
appellant. 

Robert  O.  Erskine,  with  him  M.  Hampton  Todd,  for 
appellee. 

Opinion  by  Trbxlbr,  J.,  March  13, 1917 : 
Defendant  went  to  plaintiff's  place  of  business  for  the 
purpose  of  purchasing  hay.  The  plaintiff  pointed  out  to 
him  a  pile  of  hay  containing  250  bales.  According  to 
defendant's  story,  which  we  must  for  the  purpose  of  this 
inquiry  adopt,  the  hay  was  to  be^uitable  for  the  feeding 
of  horses.  The  defendant  was  distant  from  the  pile 
about  ten  feet  and  made  no  attempt  to  inspect  the  hay, 
but  relied  entirely  upon  the  statements  of  the  plaintiff. 
It  subsequently  developed  that  the  hay  was  unfit  for  food 
and  a  number  of  defendant's  horses  died  in  consequence 
of  their  eating  it.  Plaintiff  after  defendant  complained 
to  him  as  to  the  worthless  condition  of  the  hay  removed 
nearly  all  of  it  not  already  consumed. 

This  suit  is  brought  to  recover  the  price  of  that  por- 
tion which  was  not  taken  back  by  the  plaintiff.  The 
court  gave  binding  instructions  for  the  plaintiff.  This  we 
think  was  error.  Defendant  testified  that  the  plaintiff 
stated,  *^I  will  guarantee  it  as  good  and  sound  hay  for 
your  horses."  The  plaintiff,  the  vendor,  went  to  the  hay, 
smelled  it,  looked  it  over  and  then  guaranteed  it  as  above 
stated.  The  defendant  did  not  examine  the  hay  and 
could  not  look  through  it  as  it  was  packed  in  bales.  He 
testified  that  he  could  not  by  smelling  the  hay  know  any- 
thing as  to  its  quality.  He  took  plaintiff's  word  for  it. 
The  learned  trial  judge  gave  as  his  reason  for  directing 
the  verdict  for  the  plaintiff,  "I  think  it  is  a  case  of  caveat 
emptor,  his  eye  was  his  market,  he  was  buying  what  he 
saw."  According  to  defendant's  testimony  this  was  not 
a  case  of  purchasing  upon  inspection.  We  cannot  take 
the  pdftition  that  a  man  may  not  obtain  a  warranty  upon 
goods  which  he  has  the  opportunity  of  inspecting.    He 
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may  not  be  expert  in  determining  the  quality  of  the  goods 
purchased  and  therefore  lack  confidence  in  his  own  judg- 
ment and  rely  upon  the  opinion  of  the  vendor  and -the 
warranty  which  the  vendor  has  given  in  support  of  that 
opinion.  The  difficulty  of  making  a  satisfactory  exami- 
nation of  250  bales  of  hay  is  obvious.  It  is  not  con- 
clusive of  the  absence  of  inspection  but  is  a  circumstance 
for  consideration,  for  as  was  said  in  Selser  v.  Eoberts, 
105  Pa*  242,  if  it  was  inconvenient  to  examine  all,  the 
buyer,  if  still  unsatisfied  should  have  protected  himself 
by  a  warranty.  The  latter  is  just  what  the  defendant 
claims  to  have  done  in  the  case  before  us.  If  the  buyer 
had  bought  on  his  own  judgment  "caveat  emptor'^  would 
apply.  Even  where  there  is  no  express  warranty  one 
arises  by  implication  where  the  buyer  makes  known  to 
the  seller  the  particular  purpose  for  which  the  goods  are 
required  and  it  appears  that  the  buyer  relies  upon  the 
seller's  skill  or  judgment.  See  Act  of  May  19,  1915,  P. 
L.  543,  Sec.  15,  Par.  1.  The  court  should  have  left  to  the 
jury  to  determine  what  the  contract  of  the  parties  was. 
Assuming  that  the  testimony  of  the  defendant  is  true,  we 
cannot  hold  as  a  matter  of  law  that  no  valid  defense  was 
shown. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 


Gallagher  v.  Hurwitz,  Appellant. 

Evidence — Receipt  for  goods — Delivery — Record— Record  of  a 
former  suit. 

In  an  action  for  goods  sold  and  delivered  where  the  deliyery  of 
the  goods  is  not  challenged,  the  appellate  court  will  not  reverse 
the  judgment  for  plaintiff  because  the  trial  judge  admitted  in  evi- 
dence certain  receipts  showing  deliveiy,  the  signatures  to  which 
were  not  satisfactorily  proven. 

In  such  a  case  the  trial  judge  properly  excludes  the  record  of 
another  suit  between  the  parties,  where  no  allusion  to  such  a  suit 
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is  made  in  the  affidavit  of  defense,  and  there  is  no  offer  of  proof  to 
show  why  the  record  is  offered. 

Appeals — Assignments  of  error — Improper  assignments. 
Objections  to  the  effect  that  the  verdict  was  against  the  law,  was 
against  the  evidence,  was  against  the  weight  of  the  evidence,  and 
was  excessive,  should  have  been  addressed  to  the  court  below  on 
application  for  a  new  trial. 

Argued  Nov.  8, 1916.  Appeal,  No.  224,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Feb.  T.,  1916,  No.  338,  on  verdict  for  plain- 
tiff in  case  of  George  C.  Gallagher  v.  Harry  Hurwitz. 
Before  Oelady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HART  and  Williams,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before 
Crane,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiiaf  for  |341.26.  De- 
fendant appealed. 

Errors  assigned  were  in  the  following  form : 

1.  The  learned  trial  judge  erred  in  admitting  in  evi- 
dence the  six  receipts,  dated  respectively  March  9th, 
March  15th,  September  18th,  September  18th,  and  Sep- 
tember 21st,  1912.     ( See  page  15a. ) 

2.  The  court  below  erred  in  refusing  a  nonsuit  on  the 
ground  that  the  allegata  and  probata  differed.  (See 
page  16a.) 

3.  The  court  erred  in  sustaining  the  objection  to  the 
defendant's  offer  to  prove  through  B.  R.  Cohn,  Esq.,  that 
in  March,  1913,  subsequent  to  the  date  of  the  items 
charged  in  this  suit,  the  plaintiff  had  sworn  to  a  certain 
statement  of  claim  that  the  only  sum  justly  due  and 
owing  to  the  plaintiff  from  the  defendant  was  less  than 
f  100,  and  that  that  sum  had  been  paid.  This  was  to  at- 
tack plaintiff's  credibility.     (See  page  20a.) 

4.  The  court  below  erred  in  refusing  to  allow  def end- 
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ant  to  answer  the  question  propounded  by  counsel,  as  fol- 
lows: 

"Q.  You  were  sued  by  Mr.  Qallagher  for  some  f 46 
in  C.  P.  No.  5,  March  Term,  1913,  No.  716,  is  that  right?" 

This  was  to  prove  a  declaration  against  interest  ( See 
pages  22a  and  2Ta.) 

5.  Th^  court  below  erred  in  refusing  to  admit  the  two 
checks  in  evidence  prior  to  March  9,  1912,  in  his  charge 
to  the  jury,  as  follows : 

"I  will  exclude  the  two  checks  dated  prior  to  March 
9th,  which  is  the  date  of  the  first  delivery  of  merchandise 
covered  in  the  claim  before  us.  The  other  two  checks 
there  is  no  objection ;  we  will  receive  those  in  evidence. 
(Exception  for  defendant  to  the  exclusion  of  the  two 
checks. ) "     ( See  page  27a. ) 

6.  The  verdict  was  against  the  law. 

7.  The  verdict  was  against  the  evidence. 

8.  The  verdict  was  against  the  weight  of  the  evidence. 

9.  The  verdict  was  excessive. 

Robert  Levin,  with  him  A.  E.  Hurshman,  for  appellant. 

A,  8.  Longhottom,  with  him  Robert  J,  Byron  and  Q. 
Lawrence  Pape,  for  appellee. 

Opinion  by  Trbxlbr,  J.,  March  13, 1917 : 
The  plaintifTs  demand  is  for  goods  sold  and  delivered 
and  his  statement  is  in  the  usual  form  and  has  a  copy  of 
the  books  of  original  entry  attached.  The  affidavit  of  de- 
fense does  not  question  the  correctness  of  the  account 
but  claims  that  the  merchandise  was  delivered  to  one 
Charles  A.  McGough  who  conducted  the  business  after- 
wards acquired  by  the  defendant  and  that  the  plaintiff 
had  in  a  previous  suit  recovered  or  ought  to  have  re- 
covered for  the  merchandise  in  question  in  said  suit 
against  McGough  and  that  the  judgment  obtained  there- 
in had  been  settled  by  the  defendant.  The  issue  was  thus 
joined  and  under  the  rules  of  the  Court  of  Common  Pleas 
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of  Philadelphia  County  the  defendant  was  confined  to 
the  defense  above  set  forth.  At  the  trial  it  appeared  that 
the  plaintiff's  demand  was  for  items  furnished  after  the 
settlement  of  the  suit  against  McGough  and  of  course  the 
defense  failed.  The  learned  trial  judge  allowed  the  de- 
fendant to  testify  that  the  bills  of  the  plaintiff  had  been 
paid  and  the  question  of  payment  was  the  only^ne  sub- 
mitted to  the  jury. 

The  court  allowed  six  receipts  to  be  offered  in  evidence 
showing  delivery  of  the  goods.  The  evidence  identifying 
them  was  not  very  satisfactory  and  the  admission  of  the 
receipts  was  of  doubtful  propriety,  but  as  the  trial  judge 
stated  in  his  charge,  the  question  of  their  admission  was 
immaterial  as  the  delivery  of  the  goods  was  not  chal- 
lenged. 

The  court  properly  excluded  the  record  of  another 
suit  between  the  parties.  No  allusion  to  this  defense 
was  made  in  the  affidavit  of  defense.  Furthermore  an 
offer  of  proof  should  have  been  made  so  as  to  show  why 
the  record  was  offered.  The  record  of  the  former  suit  is 
not  printed  and  we  have  no  means  of  ascertaining 
whether  it  was  competent  or  not.  The  last  four  excep- 
tions are  such  as  should  have  been  addressed  to  the 
lower  court  on  a  motion  for  a  new  trial. 

All  the  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Wolf  V.  First  National  Bank  of  Camden, 
Appellant. 

Banks  and  hanking — Charging  off  had  deht — Continuing  liahiUtff 
of  debtor. 

The  mere  fact  that  a  bank  charges-off  a  bad  debt  on  its  books, 
does  not  relieve  the  debtor  from  liability  to  pay  the  debt.  Such 
charging-off  for  any  reason  short  of  payment  or  liquidation  will  not 
absolve  the  debtor  from  meeting  his  obligation. 
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Argued  Nov.  8, 1916.  Appeal,  No.  238,  Oct.  T.,  1916, 
by  defendants,  from  decree  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1914,  No.  934,  on  bill  in  equity  in  case  of 
Martin  L.  Wolf  and  Hannah  Wolf  his  wife  v.  First  Nat. 
Bank  of  Camden,  New  Jersey,  David  Baird  et  al.  Be- 
fore Oblady,  p.  J.,  Porter,  Hendbrson,  Hiad,  Kbphart, 
Trbxlbr  and  Williams,  J  J.    Reversed. 

Bill  in  equity  for  an  injunction  and  an  account. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assifftied,  among  others,  was  the  decree  of  the 
court. 

John  Weaver,  for  appellants. 

Joseph  A.  McKeoih,  with  him  Thomas  J.  Norris,  for  ap- 
pellees; 

Opinion  by  Kbphart,  J.,  March  9, 1917: 
After  a  careful  consideration  of  the  evidence  in  this 
case,  we  are  satisfied  that  the  decree  of  the  court  below 
should  be  reversed.  Hannah  Wolf,  wife  of  Martin  L. 
Wolf,  who  was  a  retail  liquor  dealer,  owned  a  property 
that  was  heavily  encumbered.  The  defendant  bank  was  a 
creditor  in  an  amount  which,  with  prior  encumbrances, 
was  much  in  excess  of  the  value  of  this  property.  The 
business  as  conducted  by  Wolf,  owing  to  improi)er  man- 
agement, was  not  successful,  and  it  was  deemed  advis- 
able by  the  officials  of  the  bank  to  secure  possession  and 
title  to  the  property.  To  facilitate  any  possible  sale  and 
to  prevent  Wolf  from  obstructing  an  advantageous  sale, 
the  legal  title  to  the  property  was  placed  in  Muller.  Sub- 
sequently a  manager,  in  the  person  of  Carroll,  was  se- 
cured to  take  charge  of  the  establishment.  A  disagree- 
ment arose  between  Carroll  and  Wolf,  the  result  of 
which  was  an  agreement  to  sell  the  property  and  transfer 
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the  license  from  Wolf  to  Carroll.  The  appellees  contend 
that  when  these  matters  were  under  consideration,  and 
at  the  time  the  agreement  was  made  to  transfer  the 
license  from  Wolf  to  Carroll,  the  appellants,  by  a  parol 
contemporaneous  agreement,  promised  to  give  Mrs. 
Wolf  f  5,000  and  to  pay  to  Wolf  f  20  per  week.  The 
appellants  having  denied  that  any  such  agreement  existr 
ed,  the  appellees  filed  this  bill,  praying  (1)  for  an  injunc- 
tion to  restrain  Muller  from  conveying  or  encumbering 
the  real  estate,  (2)  for  an  accounting  from  the  defend- 
ants for  the  profits  of  the  sale,  (3)  for  a  decree  directing 
the  immediate  reconveyance  of  the  property  to  Mrs. 
Wolf,  and  (4)  that  the  mortgage  held  by  the  defendant 
bank  should  be  declared  void  and  canceled.  All  these 
prayers  for  relief  were,  in  the  final  adjudication,  denied 
by  the  court  below.  There  is  no  specific  prayer  in  the 
bill  asking  for  the  payment  of  a  certain  sum  of  money. 
The  court  below  deemed  the  settlement  of  this  contro- 
versy incidental  to  the  questions  involved  in  the  bill,  and 
found  as  a  fact  that  some  understanding  was  had  be- 
tween the  defendant  and  the  complainants  concerning 
the  promise  to  give  f  5,000  in  the  event  of  the  sale  of  the 
property,  and  sustained  the  plaintiffs'  contention  that 
such  promise  had  been  made.  We  do  not  feel  disposed  to 
discuss  that  finding,  inasmuch  as  this  decree  must  be 
reversed  on  other  grounds.  If  the  question  was  ulti- 
mately material  to  the  subject-matter  of  this  litigation, 
we  would  discuss  it  at  length,  but  we  will  assume  this 
finding  of  the  court  to  be  correct,  and  without  discussing 
the  authority  of  the  court  to  enter  this  decree  for  the 
payment  of  a  sum  of  money,  we  will  proceed  to  a  consid- 
eration of  the  merits  of  the  case. 

The  property  sold  for  f50,000  and  it  was  subject  to  an 
indebtedness,  including  interest,  taxes,  water  rent,  and 
interest  thereon,  with  penalties  added,  amounting  to 
$31,549,  according  to  the  adjudication  filed  by  the  court. 
In  addition  to  this,  the  appellants'  claim,  prior  to  the 
agreement  herein  sought  to  be  enforced,  and  as  found 
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by  the  court  below,  was  f  24,277.99.  From  this  amount 
the  court  deducts  the  f 5,000  claimed  by  Hannah  Wolf, 
one  of  the  appellee^,  and  in  addition  thereto,  the  sum  of 
f  1,500,  leaving  the  net  balance  due  appellant  of  f  17,- 
777.99,  which,  with  the  indebtedness  already  mentioned, 
made  a  total  of  f49,326.99.  The  diflference  between  this 
sum  and  the  purchase-price,  $673.01,  the  court  awards 
to  Hannah  Wolf,  one  of  the  appellees. 

The  only  evidence  to  support  the  credit  of  51,50Q  comes 
from  one  of  the  bank's  witnesses,  a  bookkeeper,  who  tes- 
tifies that  they  charged-oflf  f 6,500  to  profit  and  loss  from 
the  appellant  bank's  account,  and  refers  to  the  balance 
as  the  present  state  of  the  appellees'  indebtedness.  This 
witness  did  not  know  why  he  called  the  f  6,500  charged- 
off  a  bad  account,  and  the  f  16,000  left  standing  a  good 
account  He  did  not  know  "what  the  diflference  in  quali- 
ty was."  If  a  debtor's  obligation  to  a  bank  is  to  be  con- 
sidered liquidated  when  the  oflQcers  of  a  bank,  because  of 
prudent  business  methods,  or  because  of  an  order  from 
a  bank  examiner,  charge-oflf  the  books' of  the  bank  doubt- 
ful accounts  or  notes  as  unsound  paper,  it  would  work  a 
great  hardship  to  a  banking  institution  and  would  be 
unjust  and  unfair.  Many  of  these  obligations  are  after- 
wards paid  and  the  money  received  forms  a  part  of  the 
bank's  assets,  yet  this  is  the  only  evidence  in  this  record 
to  support  this  credit  of  f  1,500.  The  charging-oflf  by  the 
bank  for  any  reason  short  of  payment  or  liquidation  will 
not  relieve  a  debtor  from  meeting  that  obligation.  While 
the  charging-oflf  in  this  case,  if  it  was  done  at  the  time 
this  so-called  promise  was  made,  and  the  evidence  does 
not  so  show,  might  be  some  evidence  to  support  the  claim 
of  15,000,  it  was  not  suflftcient  evidence  to  justify  an  ad- 
ditional credit  of  |1,500.  Nor  was  the  additional 
evidence  that  sometime  before  this  the  appellant 
was  willing  to  accept  f  10,000  for  the  entire  indebt- 
edness ;  as  the  court  below  properly  found  the  mortgages 
and  notes  held  by  the  bank,  largely  in  excess  of  this  sum, 
were  given  for  a  valuable  consideration.    There  is  no  evi- 
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dence  attacking  their  integrity  and  if  the  bank  was 
willing,  by  reason  of  the  conduct  of  Wolf,  to  have  ac- 
cepted a  smaller  sum  in  satisfaction  of  his  debt,  there  is 
nothing  in  this  record,  nor  was  there  any  consideration 
moving  toward  it,  which  bound  it  to  such  acceptance.  It 
did  not  furnish  a  consideration  for  the  abatement  of 
f  1,500  which  took  place  sometime  afterwards  and  en- 
tirely unrelated  to  the  acceptance  of  the  f  10,000  herein 
mentioned. 

The  second,  third,  fourth,  fifth,  sixth,  seventh  and 
eighth  assignments  of  error  are  sustained.  The  decree 
of  the  court  below  is  reversed;  the  record  is  remitted, 
and  it  is  directed  that  a  decree  be  entered  dismissing  the 
bill,  at  the  cost  of  the  appellees. 


Holscher  v.  Ingalls  Stone  Co.,  Appellant. 

Contract — Building  contract — Certificate  of  architect. 

If  an  individual  is  selected  in  an  executory  contract,  such  as  a 
building  contract,  to  pass  upon  certain  claims,  or  perform  certain 
acts  which  determine  questions  between  contracting  parties,  and 
the  person  so  selected  refuses  to  act,  the  parties  are  remitted  to  the 
ordinary  rules  of  evidence  and  procedure  to  establish  their  claims. 

Where  a  contract  between  a  subcontractor  and  a  contractor  of  a 
building  operation  provides  that  no  allowance  for  delay  shall  be 
made  to  the  subcontractor  "unless  a  claim  therefor  is  presented  to 
the  architect  and  the  contractor  within  forty-eight  hours  after  the 
occurrence  of  the  delay,"  and  the  subcontractor  submits  a  claim 
within  the  time  specified  to  the  architect  of  the  builder  who  refuses 
to  act,  and  also  submits  a  claim  within  the  time  to  the  recognized 
representative  of  the  contractor,  he  may  maintain  his  claim  for 
delay  in  an  action  at  law,  although  he  has  secured  no  certificate 
from  the  architect. 

In  such  a  case  where  it  appears  that  the  delay  was  due  to  mat- 
ters entirely  outside  of  the  subcontractor's  contract,  and  were  at- 
tributable to  the  contractor  or  other  subcontractors,  it  is  proper  to 
submit  ihe  subcontractor's  claim  to  the  jury. 

Appeals — Assignments  of  error — Evidence, 

Where  an  answer  is  made  by  a  witness  before  objection  is  made 
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to  the  question  propounded  to  him,  and  no  motion  is  made  to  strike 
out  the  testimony  of  the  witness,  the  answer  cannot  be  made  the 
basis  of  an  assignment  of  error. 

Argued  Nov.  17, 1916.  Appeal,  No.  236,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  Sept.  T.,  1914,  No.  7,  on  verdict  for  plaintiflf  in  case 
of  Peter  Holscher  and  Joseph  J.  Holscher  trading  as 
Peter  Holscher  &  Son,  v.  Ingalls  Stone  Company.  Be- 
fore Oelady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trbxler  and  Williams,  J  J.    Affirmed. 

Assumpsit  by  a  subcontractor  against  a  contractor  to 
recover  the  balance  alleged  to  be  due  on  a  contract  for 
hauling,  setting,  cleaning  and  painting  limestone  on  a 
building  erected  at  Nineteenth  street  and  South  Ritten- 
house  Square,  Philadelphia.     Before  Shoemaker,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiffs  for  $1,456.48.  . De- 
fendant appealed. 

Error  assigned  was  in  refusing  motion  to  enter  judg- 
ment for  defendant  n.  o.  v. 

James  8.  Rogers,  for  appellant. — It  is  a  general  prin- 
ciple that  one  who  claims  advantage  from  the  happening 
of  any  occurrence  peculiarly  within  his  own  knowledge, 
or  as  to  which  he  may  exercise  choice  as  to  whether  he 
will  claim  or  waive,  shall  notify  the  other  party  within 
a  reasonable  time  under  the  circumstances,  or  within  the 
contract  time,  if  there  be  such  a  contract  provision: 
Dunshee  v.  Travellers  Ins.  Co.,  25  Pa.  Superior  Ct.  559 ; 
Wagner  Co.  v.  Cawker,  112  Wis.  532 ;  Davis  v.  La  Crosse 
Hospital  Assn.,  99  N.  W.  351 ;  Cramp  &  Co.  v.  Boyertown 
Burial  Casket  Co.,  241  Pa.  15. 

So  far  a»  the  main  contract  applies  to  the  work  cov- 
toed  by  the  plaintiffs'  subcontract,  they  are  charged  with 
notice  of  and  bound  by  the  terms  of  the  main  contract: 
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Arguments— Opinion  of  the  Court.  [66  Pa.  Superior  Ct 
Brown  v.  Cowan,  110  Pa.  588 ;  Schroeder  v.  Galland,  134 
Pa.  277. 

William  A.  Carr,  with  him  W.  Horace  Hephum  and 
Sidney  L.  Krau88,  for  appellee. 

Opinion  by  Kbphart,  J.,  March  9, 1917 : 
The  contract  under  which  the  appellees  were  working 
provided  "should  the  subcontractor  be  obstructed  or  de- 
layed in  the  prosecution  or  completion  of  his  work  by 
the  act,  neglect,  delay  or  fault  of  the  contractor  or  the 
architect then  the  time  herein  fixed  for  the  com- 
pletion of  the  work  shall  be  extended but  no  allow- 
ance shall  be  made  unless  a  claim  therefor  is  presented 
to  the  architect  and  the  contractor  within  forty-eight 
hours  after  the  occurrence  of  the  delay.  The  allowance 
for  extension  of  time  and  duration  of  such  delays  shall 
be  certified  by  the  architect,  but  appeal  from  his  decision 
shall  be  made  by  arbitration."  The  importance  of  this 
provision  in  building  and  construction  contracts  is  mani- 
fest. The  fact  of  this  present  litigation  emphasizes  the 
necessity  for  a  stipulation  that  will  prevent  stale  or  un- 
founded claims  from  contractors  or  subcontractors.  It 
is  well  settled  that  parties  to  executory  contracts  may 
agree  that  certain  claims  or  demands  should  be  evidenced 
in  a  certain  manner,  or  must  be  submitted  to  a  certain 
individual  to  be  approved  by  him,  and  unless  these  con- 
ditions are  complied  with  such  claims  and  demands  will 
not  be  valid  against  the  other  contracting  party.  In 
the  absence  of  fraud  or  mistake,  such  contracts  will  be 
enforced.  In  contracts  such  as  the  one  before  us,  notice 
must  be  given  and  the  failure  to  give  such  notice  or  to 
secure  such  certificate  must  be  deemed  as  a  waiver  of  the 
right  to  demand  an  allowance  for  the  time  delayed: 
Cramp  &  Co.  v.  Boyertown,  Etc.,  Co.,  24X  Pa.  15.  In 
the  present  contract  no  person  was  named  as  the  ''archi- 
tect" but  if  there  was  a  person  acting  as  such,  he  would 
be  the  person  to  act  under  this  clause  of  the  contract* 
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The  appellant  urges  that  the  architect,  acting  under  the 
general  building  contract  between  the  owner  and  the 
appellant,  was  the  person  intended.  The  appellees,  in 
the  discharge  of  their  obligation  under  the  contract,  noti- 
fied this  architect  but  he  refused  to  act,  asserting  that 
his  duties  related  solely  to  the  general  contract,  and 
could  not  be  extended  to  matters  between  the  contractor 
and  the  subcontractor.  The  appellees  also  notified  the 
recognized  representative  of  the  contractor  of  the  delay 
cognizable  by  this  clause  in  the  contract.  The  appel- 
lant's argument  is  based  solely  on  the  failure  of  the  ap- 
pellees to  secure  a  certificate  from  the  architect.  The 
delegation  of  authority  by  the  clause  in  question  is  given 
to  a  particular  individual.  This  was  the  agreement  of 
the  parties.  The  contract  did  not  provide  for  the  sub- 
stitution of  another  person  when  he  refused  to  act;  it  is 
much  the  same  as  the  appointment  of  a  referee  by  an 
executory  contract,  who  refused  to  act.  The  jurisdic- 
tion of  the  courts  over  the  subject-matter  attaches  on 
such  refusal :  Werneberg  v.  Pittsburgh,  210  Pa.  267-277- 
278;  Wolf  V.  Augustine,  181  Pa.  576;  Huggins  v.  Neill, 
2  Pa.  Superior  Ct.  103.  If  an  individual  is  selected  in 
an  executory  contract  to  pass  upon  certain  claims  or 
perform  certain  acts  which  determine  questions  between 
contracting  parties,  and  the  person  so  selected  refuses  to 
act,  the  parties  are  remitted  to  the  ordinary  rules  of  evi- 
dence and  procedure  to  establish  their  claims. 

The  letter  from  counsel  for  the  appellant  to  the  appel- 
lees related  to  legal  advice.  It  did  not  constitute  him 
the  defendant's  representative  on  the  ground  to  attend 
to  the  details  of  the  building  contract. 

The  plaintiffs  had' a  contract  with  the  defendant  to 
haul  and  set  the  limestone  on  two  sides  of  a  sixteen  story 
apartment  house  in  Philadelphia.  The  work  was  to  be 
completed  on  September  15, 1913.  It  was  not  completed 
until  October  21,  1913.  The  defendant  was  penalized 
by  the  owner  for  this  delay  in  completion.  As  the  de- 
fendant dealt  with  more  than  one  subcontractor, -the 
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Opinion  of  the  Court  [66  Pa.  Superior  Ot. 
penalty  imposed  by  the  owner  on  the  defendant  could 
not  be  visited  on  the  plaintiffs  unless  it  appeared  that 
the  plaintiffs  were  solely  responsible  for  all  the  delay. 
But  though  the  plaintiffs'  contract  enabled  them  to  begin 
about  July,  1915,  it  is  in  evidence  that  they  were  delayed 
from  five  to  six  weeks  through  causes  which,  as  found 
by  the  jury,  the  defendant  was  responsible  for.  The 
foundation  for  the  plaintiffs'  work  was  not  ready  for  two 
weeks.  The  stone  was  not  shipped  promptly,  nor  was  it 
loaded  on  the  cars  as  required  by  the  contract.  The 
frames  for  the  windows  were  not  delivered  in  time.  The 
brick  work  was  delayed  and  many  of  the  stones  used  in 
the  building  were  cut  too  large.  All  of  these  difficulties 
were  matters  entirely  outside  of  the  plaintiffs'  contract, 
and  these  delays  were  attributable  to  the  defendant  or 
the  subcontractors  acting  through  it.  We  are  satisfied 
that  the  court  below  was  correct  in  submitting  to  the 
jury  the  question  of  the  delay  occasioned  by  the  manner 
in  which  the  stone  was  placed  on  the  cars. 

The  contract  provided  that  the  cars  were  to  be  shipped 
in  rotation  as  required  by  the  setter  at  the  building,  and 
shipments  were  to  be  so  arranged  that  one  car  would  be 
for  the  north  elevation  and  another  for  the  west  eleva- 
tion. The  appellees  were  to  unload,  haul  and  set  these 
stones.  There  is  no  evidence  of  unreasonable  or  unusual 
delay  in  unloading  the  stone,  having  in  mind  this  por- 
tion of  the  contract.  The  parties  intended  that  the  stone 
should  go  direct  from  the  cars  to  the  building  for  use, 
and  as  the  appellant  was  not  liable  for  the  delay  due  to 
the  railroad  company's  *T)unching"  the  cars,  so  the  ap- 
pellees would  not  be  liable  for  the  demurrage  incurred 
if  it  required  a  longer  time  to  unload  them  by  reason  of 
this  manner  of  delivery.  They  were  to  be  reasonably 
diligent  in  unloading  and  hauling  the  stope  to  the  build- 
ing, consistent  with  the  work  engaged  in.  Even  if  the 
cars  were  properly  loaded  and  shipped  in  rotation,  no 
new  duty  was  imposed  on  the  appellees  if  the  cars  ar- 
rived in  bunches.    The  appellees  were  not  required  to 
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unload  and  store  the  stone  to  save  demurrage.  The  ap- 
pellees' complaint  as  to  delay  is  in  the  manner  in  which 
the  stone  was  loaded^  not  as  to  the  manner  of  its  delivery. 

The  second  assignment  of  error  is  not  within  the  rules 
of  this  court.  The  testimony  of  Mr.  Quick  did  not  preju- 
dicially affect  the  appellant's  case.  As  no  motion  was 
made  to  strike  this  testimony  out^  and  as  the  answer  was 
made  before  objection  was  made^  this  assignment  is  not 
in  form.  But  considering  this  testimony,  we  do  not  feel 
that  the  appellant  was  prejudiced  thereby. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Morris,  Appellant,  v.  Fahey. 

Orphans'  Court  sale — Sales — Confirmation — Passing  of  tiUe. 

The  confirmation  by  the  Orphans'  Court  of  the  sale  of  real  estate 
made  by  an  executor  in  pursuance  of  his  authority,  is  not  complete 
until  the  purchase-money  be  paid,  and  a  deed  delivered.  A  sale 
and  confirmation  alone  does  not  divest  the  title  of  the  heir.  If 
after  the  confirmation  of  the  sale,  but  before  the  purchase^money 
is  paid  and  a  deed  delivered,  and  while  the  executor  is  still  in  pos- 
session, a  tree  on  the  land,  admittedly  in  bad  condition,  breaks,  and 
in  its  fall,  injures  another  person's  building,  the  purchaser  of  the 
land  is  not  liable  in  damages  for  the  injuries  to  such  building. 

Argued  Nov.  21, 1916.  Appeal,  No.  241,  Oct.  T.,  1916, 
by  plaintlfif,  from  order  of  C.  P.  Chester  Co.,  April  T., 
1916,  No.  33,  refusing  to  take  oflf  nonsuit  in  case  of  M. 
P.  Morris  v.  Michael  J.  Fahey.  Before  Orlady,  P.  J., 
Porter,  Hbndbrson,  Hbad,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  a  black- 
smith shop  resulting  from  the  fall  of  a  willow  tree  stand- 
ing on  land  contiguous  to  the  plaintiffs  land,  and  alleged 
to  be  owned  by  the  defendant.     Before  Butlbr,  P,  J. 
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Assignment  of  Error — Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt. 

At  the  trial  the  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  off. 

Error  assigned  was  in  refusing  to  take  off  nonsuit. 

George  B.  Johnson,  for  appellant. — ^From  the  date  of 
the  confirmation  of  the  sale,  the  purchaser  acquires  an  in- 
ceptive or  equitable  interest  in  this  land,  subject  to  his 
payment  of  the  purchase-money  to  which  the  legal  title 
subsequently  attaches  as  of  that  date,  with  all  the  other 
rights  and  liabilities  incident  to  ownership:  McCurdy 
V.  Potts,  2  Dallas  97;  Bechtel  v.  Rhoads,  3  S.  &  R.  332; 
Miller  v.  Zufall,  113  Pa.  317 ;  Morgan  v.  Scott,  26  Pa.  51 ; 
Peoples  St.  Ry.  Co.  v.  Spencer,  156  Pa.  85. 

A  judgment  against  the  equitable  estate  which  a  ven- 
dee holds  under  articles  of  agreement  for  the  sale  and 
purchase  of  lands,  attaches  to,  and  binds  the  legal  estate, 
the  instant  it.  vests  in  the  vendee :  Lynch  v.  Dearth,  2  P. 
&  W.  101;  Episcopal  Academy  v.  Frieze,  2  Watts  16; 
Poster's  App.,  3  Pa.  79;  Lyon  v.  McGuffey,  4  Pa.  126; 
Waters'  App.,  35  Pa.  523. 

J.  Paul  MacElree,  for  appellee,  cited:  Behrens  v. 
Mountz,  37  Pa.  Superior  Ct.  326;  Demmy's  App.,  43  Pa. 
155;  Brennan's  Est,  220  Pa.  232;  Dunlap's  App.,  182 
Pa.  267;  Greenough  v.  Small,  137  Pa.  132;  Frick  CJoke 
Co.  V.  Laughead,  203  Pa.  171. 

Opinion  by  Kbphaet,  J.,  March  9, 1917 : 
The  defendant,  at  an  Orphans'  Court  sale  on  April  23, 
1915,  bought,  subject  to  a  mortgage,  certain  property  of 
which  Sarah  E.  McEenna  died  seized.  The  sale  was 
promptly  confirmed  and  the  defendant  paid  the  mort- 
gage debt  He  directed  the  mortgagee,  however,  not  to 
satisfy  the  mortgage  as  he  was  uncertain  as  to  completing 
the  sale,  and  if  he  did  not,  he  would  want  an  assignment 
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of  the  mortgage.  The  executor  permitted  matters  to  re- 
main in  this  condition  until  November,  when  a  willow 
tree,  admittedly  in  bad  condition,  broke  and  fell  across 
the  plaintiff's  blacksmith  shop,  damaging  the  building 
and  contents.  From  the  day  of  sale  until  the  day  of  the 
accident  and  afterwards,  Sarah  E.  McEenna's  executor 
was  in  possession  of  the  property,  receiving  the  rents  and 
otherwise  exercising  acts  of  ownership.  The  plaintiff 
claims  that  the  purchaser  had  such  an  inceptive  or  equi- 
table title  from  the  day  of  sale  was  confirmed  as  to  make 
him  liable  for  the  trespass. 

In  Behrens  v-  Mountz,  37  Pa,  Superior  Ct.  326,  where 
the  defendant  bought  real  estate  at  an  Orphans'  Court 
sale  and  after  confirmation  ousted  the  heirs  from  pos- 
session, afterwards  paying  the  purchase-money  and  re- 
ceiving a  deed,  our  Brother  Poetbr  said  that  in  ousting 
the  heirs  defendant  committed  a  trespass  '^though  no 
doubt  he  thereupon  was  entitled  to  possession  and  his 
title  for  some  purposes  at  least  related  back  to  the  con- 
firmation   The  title  and  right  of  possession  was  at 

the  time  of  eviction  in  the  plaintiffs  and  not  in  the  de- 
fendant  because  the  defendant  had  no  right  to  pos- 
session  It  is  well  settled  that  an  Orphans'  Court 

sale  does  not  divest  the  title  of  the  heirs  until  after  the 
confirmation  thereof  and  conveyance  delivered  under  the 
order  of  the  court.  The  confirmation  by  the  Orphans' 
Court  of  a  sale  of  real  estate  by  an  executor  made  in 
pursuance  of  his  authority,  is  not  complete  until  the 
purchase-money  be  paid  and  a  deed  delivered.  A  sale  and 
confirmation  alone  does  not  divest  the  title  of  the  heir. 
The  defendant  did  not  acquire  title  to  the  land  until  the 
day  when  he  paid  the  balance  of  the  purchase-money  and 
received  his  deed."  In  Brennan's  Est.,  220  Pa.  232-235 : 
"'Such  sales  (the  reference  being  to  Orphans'  Court 
sales)  are  not  absolute  and  unconditional.  They  depend 
for  their  validity  upon  the  approval  and  confirmation  of 
the  court.  They  are  liable  to  be  vacated  by  a  power  su- 
perior to  the  purchaser  and  against  his  will.    The  sale, 
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even  after  confirmation,  does  not  divest  the  title  of  the 
heire  of  the  decedent,  for  it  remains  in  the  power  of  the 
court  until  a  deed  has  been  executed  and  delivered ...... 

Until  then,  no  conversion  takes  place,  and  if  the  heir  to 
the  decedent  die,  even  subsequently  to  the  confirmation 
of  the  report  of  sale,  but  before  the  deed,  his  interest  de- 
scends as  land,  and  not  as  money' :  Demmy's  App.,  43 
Pa.  155."  As  the  learned  court  below  says :  "Conceding 
that  on  the  payment  of  the  purchase-money  and  becoming 
tiie  owner  of  the  property,  the  defendant's  title  relates 
back,  it  is  nevertheless  the  fact  that  before  and  when 
the  willow  fell  he  did  not  own  the  property,  had  no  right 
to  enter,  and  could  not  lawfully  have  removed  the  tree." 
Frick  Coke  Co.  v.  Laughead,  203  p1  ItI,  relied  on  by  the 
appellant,  does  not  meet  the  question  here  presented  and 
the  authorities  which  apply  the  rule  of  equitable  conver- 
sion to  private  contract  are  not  in  point  Notwithstand- 
ing the  exhaustive  brief  presented  by  the  learned  counsel 
for  the  appellant,  the  cases  here  referred  to  are  decisive 
of  the  question. 

The  judgment  is  affirmed. 


Stem  V.  Sica,  Appellant. 

Bailment — Lease  of  automobile — Repairs  by  lessee — Lien  for  re- 
pairs. 

Where  a  lease  of  an  automobile  for  a  certain  term  at  a  weekly 
rental,  provides  that  the  automobile  shall  be  returned  at  the  termi- 
nation of  the  lease  "in  as  good  condition"  as  when  ddiyered,  but 
gives  the  lessee  no  right  to  impose  a  lien  upon  it  for  repairs,  and 
after  a  period  the  lessee  defaults  in  the  payment  of  rental,  a  re- 
pairman who  has  possession  of  the  automobile  when  the  default 
occurs,  cannot  claim  a  lien  upon  it  for  repairs  ordered  by  the 
lessee,  or  withhold  it  from  the  i>o8session  of  the  lessor  until  his 
charges  are  paid. 

Argued  Oct.  17, 1916.  Appeal,  No.  404,  Oct.  T.,  1915, 
by  defendant,  from  order  of  C.  P.  No.  4,  Philadelphia  Co., 
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June  T.,  1915,  No.  4717,  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  Milton  Stern  and  Louis  L.  Bellow,  trading  as  Auto- 
Transit  Company  y.  Balph  Sica  and  Thomas  Bynone  and 
Automobile  Sales  Corporation.  Before  Orlady,  P.  J., 
PoBTEB,  Hbndbbson,  Head,  Kbphart,  Tbbxlbr  and  Wil- 
UAMS,  JJ.    Affirmed. 

Beplevin  for  an  automobile. 

Bule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense.  , 

Carb,  J.,  found  the  facts  to  be  as  follows : 

This  is  a  suit  in  replevin^  in  which  the  writ  was  issued 
August  23, 1915,  and  an  automobile  was  delivered  to  the 
plaintiffs  which  was  found  in  the  {KMsisession  of  the  inter- 
vening defendant,  the  Automobile  Sales  Corporation.  The 
statement  alleged  that  the  automobile  was  brought  by  the 
plaintiffs  upon  July  17, 1915,  and  that  on  that  same  date, 
the  defendants,  Sica  and  Bynone,  obtained  possession  of 
it  under  a  lease  from  the  plaintiffs,  which  provided  that 
it  was  demised  to  them  for  the  full  term  of  thirty-four 
weeks,  and  that  they  were  to  pay  for  the  use  of  it  f 400 
at  the  time  of  the  signing  of  the  lease  and  f  12.50  to  be 
paid  every  Saturday  for  thirty-four  weeks.  It  provided 
further  that  in  case  Sica  and  Bynone  failed  to  pay  the 
rent  or  should  remove  or  attempt  to  remove  the  leased 
property  from  the  limits  of  the  city  without  the  consent 
of  the  party  of  the  first  part,  or  should  fail  to  surrender 
up  the  leased  property  at  the  expiration  of  tiie  lease,  or 
should  fail  to  perform  any  of  the  covenants  to  be  per- 
formed, then  the  plaintiffs  should  have  the  right  to  de- 
clare the  lease  void  so  far  as  the  right  of  Sica  and  Bynone 
were  concerned.  The  statement  averred  that  the  plain- 
tiffs defaulted  in  the  payment  of  the  weekly  sum  of 
112.50  upon  July  31, 1915.  The  affidavit  of  defense  and 
supplemental  filed  by  the  Automobile  Sales  Corpora- 
tion, intervening  defendant,  denied  that  the  lease  was 
made  in  good  faith  on  the  part  of  the  pretended  lessors. 
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and  that  the  writmg  in  the  form  of  a  lease  attached  to 
the  plaintiffs'  statement  was  only  a  cloak  or  disguise  for 
the  really  intended  transaction,  which  was  that  of  a  sale 
with  an  attempted  retention  of  title  to  secure  the  balance 
of  purchase-money ;  and  that  the  plaintiffs  did  not  notify 
Sica  or  Bynone  of  an  exercise  of  and  option  by  the  plain- 
tiffs to  declare  the  pretended  lease  void  or  require  posses- 
sion of  the  automobile  by  Sica  and  Rynone  forfeited,  be- 
fore it  was  entrusted  to  the  Automobile  Sales  Corpora- 
tion, the  intervening  defendant,  for  repairs.  The  affi- 
davit also  alleged  that  on  August  17,  1915,  Sica  and 
Bynone  delivered  the  automobile  to  the  defendant,  the 
Automobile  Sales  Corporation  and  employed  it  to  make 
certain  repairs  upon  it^  '^believing  them  to  be,  as  they 
had  every  appearance  of  being,  the  owners,  said  company 
undertook  said  repairs  and  performed  them  fully,  in 
reliance  tor  proper  compensation  upon  the  right  of  lien 
upon  said  automobile  for  the  same.''  It  set  forth  an 
itemized  statement  of  the  repairs,  amounting  to  f  44.41, 
and  claimed  that  the  automobile  was  subject  to  a  lien  for 
that  amount. 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

E.  Spencer  Miller^  for  appellants. — The  Automobile 
Sales  Corporation  was  entitled  to  trust  the  automobile 
for  its  repair  bill,  and  acquired  the  right  to  hold  the  car 
to  secure  payment:  Mclntyre  v.  Carver,  2  W.  &  S.  392; 
Meyers  v.  Bratespiece,  174  Pa.  119;  Cross  v.  Knicker- 
bocker, 8  Philadelphia  496;  Cadwalader  v.  Dilworth,  26 
W.  N.  C.  32;  Singer  Mfg.  Co.  v.  Flenningan,  7  Pa.  C.  O. 
B.45. 

Mawtoett  Pestcoe,  for  appellees. — ^We  submit  that  while 
the  exact  question  involved  in  this  case  has  not  been 
ruled  by  the  Supreme  or  Superior  Court,  the  case  is 
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ruled  by  the  principles  announced  in  the  case  of  Meyers 
V.  Bratespiece,  174  Pa.  119;  and  Estey  Co.  v.  Dick,  41 
Pa.  Superior  Ct  610. 

Opinion  by  Kbphabt,  J.,  March  13, 1917 : 
Plaintiff  leased  to  Sica  and  Bynone  an  automobile  for 
a  definite  term  at  a  weekly  rental.  At  the  expiration  of 
the  lease  it  was  to  be  surrendered  ^^in  as  good  condition 
as  when  they  took  the  same  (natural  wear  excepted ).'' 
The  lessees  having  defaulted  in  the  payment  of  rent,  the 
plaintiff  seeks  to  recover  the  machine  through  this  action 
of  replevin.  It  was  found  in  the  i)Ossession  of  the  in- 
tervening defendant,  who  claimed  a  lien  for  repairs  made 
at  the  instance  of  the  lessees. 

As  a  general  rule  it  appears  to  be  well  settled  that  in 
the  absence  of  statute,  or  express  agreement,  a  bailor  is 
responsible  for  extraordinary  repairs  which  inure  to  his 
benefit,  and  which  are  not  caused  through  the  acts  or 
neglect  of  the  bailee,  but  the  bailee  must  bear  the  ex* 
pense  of  the  repairs  which  are  ordinary  and  incidental 
to  the  use  of  the  thing  bailed:  6  Corpus  Juris  1113. 
Where  the  agreement  provides  that  the  bailee  shall  re- 
turn the  article  in  as  good  condition  as  it  was  when  hired, 
ordinary  and  natural  wear  excepted,  the  expense  of  nec- 
essary repairs  made  by  the  bailor  after  its  return  may  be 
recovered  from  the  bailee :  Woodward  v.  Cutter,  33  Vt 
49.  The  lessees  cannot  recover  the  expense  of  a  repair : 
Pacific  Bridge  Co.  v.  Biverside  Bock  Co.,  141  Pac.  751. 
Appellant  claims  that  it,  as  a  repairman,  is  in  no  way 
affected  by  these  rules,  and  its  right  to  lien  is  predicated 
on  the  common  law,  which  holds  that  persons  have  a 
right  to  detain  goods  on  which  they  have  bestowed  labor 
until  the  reasonable  charges  therefor  are  paid,  although 
such  persons  are  not  obliged  to  receive  the  goods  for  that 
purpose:  2  Kent  635.  It  attaches  only  where  the  skill 
and  labor  exi)ended  improve  the  chattel  thereby  con- 
ferring additional  value  on  it.  Such  lien  arises  out  of 
the  employment  of  the  workman  and  belongs  to  the  per- 
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son  who  has  contracted  with  the  owner  to  do  the  work. 
^'In  order  to  charge  a  chattel  with  this  lien,  the  labor 
for  which  the  lien  is  claimed  must  have  been  done  at  the 
request  of  the  owner  or  under  circumstances  from  which 
his  assent  can  be  reasonably  implied.  It  does  not  ex- 
tend to  one  not  in  privity  with  the  owners" :  Meyers  & 
Bro.  V.  Bratespiece,  174  Pa.  119. 

There  was  no  express  authority  from  the  lessor  to  the 
bailee  to  charge  the  property  for  the  repairs  made,  nor 
was  there  any  contractual  relation  between  the  bailor 
and  the  defendant  in  this  action.  The  appellant  could 
not  hold  the  plaintiff  personally  liable  for  the  bill  thus 
incurred.  In  seeking  to  establish  its  lien  it  urges  that 
from  the  use  that  was  to  be  made  of  the  machine,  the 
lessor  knew  that  to  keep  the  machine  in  running  order  re- 
pairs would  be  necessary,  and  knew  it  must,  as  its  prop* 
erty,  go  into  the  hands  of  a  repairman,  so  that  whatever 
may  have  been  the  contract  right  between  bailor  and 
bailee  it  would  not  affect  the  repairman's  right  of  lien. 
For  these  reasons  the  lessor's  assent  to  the  subjection  of 
this  property  to  lien  for  ordinary  repairs  can  reasonably 
be  implied. 

The  title  to  the  property  was  securely  lodged  in  the 
lessor,  and  it  could  not  be  taken  away  without  its  con- 
sent. The  lease  expressly  provided  that  the  car  was  to 
be  returned  at  the  expiration  of  the  term.  There  is  noth- 
ing' in  the  language  of  the  lease,  nor  any  fair  inference 
from  the  language  used,  which  would  support  any  au- 
thority in  the  bailee  to  impair  the  bailor's  title  by  hand- 
ing the  property  to  a  repairman,  who  imposes  a  lien 
thereon.  The  use  of  the  car  cannot  be  made  the  founda- 
tion for  authority  to  subject  the  property  to  a  lien ;  there 
should  be  more  definite  evidence  of  authority  coming 
from  the  owner.  It  may  arise  by  implication  but  the 
facts  from  which  the  inference  is  to  be  drawn  should  be 
such  as  to  reasonably  lead  to  but  one  conclusion.  The 
legal  relation  of  lessor  and  lessee  of  personal  proi>erty 
would  take  on  an  aspect  not  thought  of  by  the  parties  if 
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the  bailee  could  create  a  lien  for  repair  charges  against 
the  proi)erty,  of  which  the  owner  would  have  no  knowl- 
edge,  and  could  in  no  way  control.  If  this  is  one  of  the 
incidents  to  chattels  for  hire,  the  title  to  such  property 
would  be  held  subject  by  a  very  unsatisfactory  condition 
into  which  fraud  and  imposition  might  easily  find  their 
way.  It  is  true  in  this  case  the  machine  might  need  re- 
pairs, but  the  owner,  if  its  property  is  to  be  charged, 
should  be  the  judge  of  where,  when  and  how  the  repairs 
should  be  made. 

The  repairman  cannot  say  that  it  is  an  innocent  third 
party,  and  the  loss  should  fall  on  him  who  made  this 
transaction  possible.  He  stands  in  no  better  position 
than  the  person  who  innocently  buys,  leases,  sells  or 
temporarily  pledges  property  that  has  been  stolen.  The 
owner  can  follow  and  reclaim  it  no  matter  where  it  may 
be  found.  There  was  nothing  to  prevent  the  repairman 
from  demanding  and  receiving  its  charges  before  it  en- 
tered upon  the  repair  of  the  machine:  Estey  Co.  v.  Dick, 
41  Pa.  Superior  Ct.  610. 

We  are  not  convinced  that  the  authorities  cited  by  the 
learned  counsel  for  the  appellant  control  the  question  be- 
fore us.  Without  discussing  whether  the  quotation  from 
Mclntyre  v.  Carver  (1841),  2  W.  &  S.  392,  was  obiter, 
the  court  says  that  the  bailee  "had  power  by  virtue  of  his 
contract.**  We  take  it  to  mean  from  what  follows  that 
authority  was  contained  in  the  instrument.  We  cer- 
tainly do  not  think  the  court  intended  that  a  bailee  of  a 
chattel  for  hire  or  otherwise  should  have  an  unlimited 
right  to  charge  that  chattel  with  repairs  to  the  un- 
doubted prejudice  of  the  owner  of  the  chattel.  As  to  the 
authorities  cited  where  a  chattel  mortgage  was  under 
consideration  and  the  title  transferred  by  virtue  of  the 
statute  to  the  mortgagee :  The  mortgagor,  who  retained 
the  possession  and  use  of  the  chattel,  left  it  at  a  repair 
shop  for  repairs;  he  had,  at  all  times,  a  substantial  in- 
terest in  the  subject-matter  itself.  As  was  said  by  Chief 
Justice  Obat,  in  Hammond  v.  Danielson,  126  Mass.  294, 
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'*a  means  of  earning  the  wherewithal  to  pay  oflf  the  mort- 
gage debt'^  and  the  increased  value  of  the  property  by 
the  repair  inured  to  the  mortgagor's  benefit.  When  the 
mortgagor  paid  his  mortgage  he  was  again  the  owner  of 
the  property.  Authority  to  charge  the  property  with  a 
lien  in  such  case  might  be  inferred.  We  think  these 
cases  are  easily  distinguishable  on  their  facts  from  the 
present  case.  It  is  not  necessary  to  discuss  all  the  au- 
thorities cited  from  other  jurisdictions.  From  tlie  ad- 
mitted facts  in  this  case,  considering  all  the  circum- 
stances surrounding  it,  we  do  not  think  that  the  bailee 
had  such  authority  over  the  bailor's  property  as  would 
empower  it  to  subject  it  to  the  lien  of  the  repairman. 
Judgment  affirmed. 


Knights  of  Joseph  B.  &  L.  Assn.  v.  Mechanics'  Fire 
Ins.  Co.  of  Philadelphia,  Appellant. 

Insurance  —  Fire  insurance  —  Change  of  ownership  —  Mortgage 
clause — Notice  of  change  of  ownership — Reasonable  time. 

A  mortgage  clause  attached  to  a  policy  of  fire  insurance  is  not  an 
assignment  of  the  policy  or  a  loss  clause  payable  to  the  mortgagee, 
but  is  an  independent  contract  of  insurance. 

Where  a  mortgage  clause  attached  to  a  fire  policy  states  that  the 
loss  shall  be  payable  to  the  mortgagee,  and  not  be  invalidated  by  any 
change  in  the  title  or  ownership  of  the  property  '^provided  that  the 
mortgagee  shall  notify  this  company  of  any  change  of  ownership 

which  shall  come  to  the  knowledge  of  the  said  mortgagee/' 

the  proviso  is  not  a  condition  precedent,  but  is  a  covenant,  directory 
in  character,  and  merely  requires  the  mortgagee  to  give  notice 
within  a  reasonable  time  to  the  company  of  any  change  of  title 
which  comes  to  his  knowledge.  What  is  a  reasonable  time  is  a 
question  for  the  jury  under  proper  instructions  from  the  court. 

Argued  Oct.  31, 1916.  Appeal,  No.  242,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1915,  No.  800,  on  verdict  for  plaintiff  incase 
of  Knights  of  Joseph  Building  &  Loan  Association  y. 
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The  Mechanics'  Fire  Insurance  Company  of  Philadel- 
phia.   Before  Oblady,  P.  J.,  Pobtbb,  Hbndbrson,  Hbad^ 
Kephart,  Trbxleb  and  Williams,  J  J.   Affirmed. 

Assumpsit  on  a  fire  insurance  policy. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

WissBL,  J.,  charged  in  part  as  follows : 

['^The  insurance  company  claims  that  the  building 
association,  being  the  holder  of  the  second  mortgage, 
when  it  took  title  to  the  real  estate  the  lesser  estate,  that 
is,  the  mortgage,  became  merged  in  the  greater  estate, 
that  is,  the  estate  in  fee  simple.  As  a  matter  of  law  that 
is  true,  and  I  so  instruct  you  that  there  was  a  merger  by 
reason  of  that  act,  unless  you  find  as  a  fact  that  the  build- 
ing association  intended  that  the  merger  should  not  take 
place.  In  other  words,  if  the  building  association  became 
the  owner  of  the  fee,  and  it  already  was  the  owner  of  the 
mortgage,  if  it  signified  by  any  of  its  acts  an  intention  on 
its  part  to  be  the  owner  of  the  fee  and  keep  the  mortgage 
alive  at  the  same  time,  then  its  intention  controls  the 
situation.  The  association  did  become  the  owner  of  1426 
South  street  by  deed  from  Sclarenco  dated  March  18, 
1Q15,  or  deed  from  the  sheriff  dated  January  4,  1915, 
whichever  you  conclude  was  the  actual  conveyance  to  the 
association.  Did  it  intend  by  the  conveyance  of  the  prop- 
erty to  it  as  owner  to  merge  the  mortgage  in  the  fee 
simple  title?  In  the  first  place,  it  appears  of  record  be- 
fore you  that  they  did  not  satisfy  the  mortgage.  In  the 
second  place,  it  appears  by  the  deeds  which  you  will  have 
out  with  you,  that  in  each  one  of  these  two  deeds  there  is 
a  provision  that  the  property  is  conveyed  subject  to  the 
payment  of  certain  mortgage  debts  or  principal  sums  of 
{5,500  and  f3,500  with  interest  due  thereon.  So  you 
have  the  writings  before  you,  and  you  would  be  justified 
from  these  writings,  if  you  believe  them,  in  concluding 
that  it  (the  building  association)  did  not  intend  to  have 
a  merger  by  taking  title  as  owner  in  fee,  that  is  a  ques- 


Digitized  by 


Google 


92  K.OP  J.B.&  L. ASSN.v.MECHANlCS*  P.  INS.CO., Appel. 
Charge  of  Court  below — ^Assignment  of  Errors.  [66  Pa.  Superior  Ct. 
tion  of  fact  for  you,  and  it  is  a  question  for  you  to  de 

termine  from  the  evidence If  you  conclude  then; 

was  not  a  merger  but  the  mortgage  was  kept  alive,  that 
it  intended  to  keep  it  alive,  as  you  may  conclude  from  the 
evidence  of  these  deeds  and  the  nonsatisfaction  of  the 
mortgage,  then  you  will  pass  to  the  consideration  of  an- 
other question."  ]     ( 1 ) 

["If  you  conclude  that  there  was  an  actual  change  of 
ownership  here,  then  it  became  the  duty  of  the  building 
association  within  a  reasonable  time  to  notify  the  insur- 
ance company  of  that  change  of  ownership.  There  is  no 
time  fixed  in  the  policy  within  which  the  notice  is  to  be 
given  of  a  change  of  ownership.  Therefore  the  law  says 
that  they  have  a  reasonable  time  within  which  to  give 
notice,  and  you  have  heard  the  explanation  of  the  plain- 
tiff here  as  to  the  cause  of  the  delay,  that  the  secretary 
had  run  away,  and  that  they  had  a  great  deal  of  difficulty 
in  finding  papers,  and  it  took  them  two  months  to  get  the 
papers  together,  and  that  there  was  all  this  delay  about 
the  property  and  about  securing  title  papers  and  every- 
thing else.  That  is  their  explanation  as  to  the  reason  for 
not  notifying  this  company  as  to  their  having  you  con- 
clude that  a  reasonable  time  did  not  elapse.  That  is  a 
question  of  fact  for  you  to  consider.  If  you  come  to  tj^e 
conclusion  that  there  was  a  change  of  ownership,  as 
evidenced  by  the  facts  to  which  I  have  already  directed 
your  attention,  and  you  find  that  a  reasonable  time  had 
already  expired  then  it  is  your  duty  to  return  a  verdict 
for  the  defendant.  If  you  find  that  a  reasonable  time  had 
not  expired,  then  you  will  pass  to  consider  another  ques- 
tion to  which  I  will  briefly  hereafter  call  your  atten- 
tion."]    (2) 

Verdict  and  judgment  for  plaintiff  for  |1,054.44.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (1, 2)  i>ortions  of 
charge  as  above  quoting  them  and  (14)  refusal  of  bind- 
ing instructions  for  defendant. 
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TkomM  0.  Peirce,  with  him  John  M.  Campbell,  for  ap- 
pellant.— The  legal  effect  of  the  mortgagee  clause  is  that 
the  insurance  company  agrees  to  pay  the  loss  directly  to 
the  mortgagee,  provided  the  mortgagee  complies  with 
the  terms  of  the  mortgagee  clause :  Syndicate  Ins.  Co.  v. 
Bohn,  65  Fed.  165. 

Under  the  mortgagee  clause  there  was  a  clear  duty 
upon  the  mortgagee  to  notify  the  company  of  the  sheriff's 
deed  to  Sclarenco  and  of  the  deed  from  Sclarenco  to  the 
appellee  mortgagee :  Southern  B.  &  L.  Assn.  v.  Pennsyl- 
vania Fire  Ins.  Co.,  23  Pa.  Superior  Ct.  88 ;  Marcello  v. 
Concordia  Fire  Ins.  Co.,  234  Pa.  31 ;  Continental  Ins.  Co. 
V.  Anderson,  107  Ga.  541;  Cole  v.  Germania  Fire  Ins. 
Co.,  99  N.  Y.  36;  Ormsby  v.  Phenix  Ins.  Co.,  5  S.  D.  72. 

Even  had  the  notice  been  given,  its  reasonableness 
would  have  been  a  question  for  the  court  and  should  not 
have  been  submitted  to  the  jury:  Swan  v.  Watertown 
Fire  Ins.  Co.,  96  Pa.  37;  Inland  Ins.  &  Deposit  Co.  v. 
Stauffer,  33  Pa.  397. 

W.  L.  Sheppard  and  W.  W.  Porter,  of  Porter,  Foulk- 
rod  &  McCullagh,  for  appellee. — The  provision  in  the 
mortgagee  clause  requiring  notice  of  change  of  owner- 
ship is  a  covenant  and  not  a  condition :  Phenix  Ins.  Co. 
V.  Omaha  Loan  &  Trust  Co.,  41  Neb.  834 ;  Pioneer,  Etc., 
Loan  Co.  v.  Providence,  Etc.,  Co.,  17  Wash.  175;  Whit- 
ney V.  American  Ins.  Co.,  56  Pac.  50 ;  Paschall  v.  Pass- 
more,  15  Pa.  295 ;  Clinton  v.  Norfolk  Mut.  Fire  Ins.  Co., 
176  Mass.  486;  Bailey  v.  American  Cent.  Ins.  Co.,  13 
Fed.  Rep.  250;  Portland  Ice  Co.  v.  Connor,  32  Pa.  Su- 
perior Ct  428 ;  Inland  Ins.  &  Dep.  Co.  v.  Stauffer,  33  Pa. 
397. 

Opinion  by  Kbphabt,  J.,  March  13, 1917  : 
The  interest  of  the  mortgagor  in  the  premises  damaged 
by  fire  was,  by  foreclosure  proceedings,  conveyed  Janu- 
ary 4, 1915,  to  Sclarenco,  and  by  him,  on  March  18, 1915, 
to  the  plaintiff,  the  mortgagee.    The  fire  occurred  on  April 
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22, 1915.  This  suit  was  brought  by  the  mortgagee  to  re- 
cover on  the  contract  of  insurance  arising  from  the  mort- 
gagee clause^  attached  to  the  mortgagor's  policy.  So  much 
of  this  clause  necessary  to  the  determination  of  the  case 
reads  as  follows:  "Loss  or  damage,  if  any,  under  this 
policy,  shall  be  payable  to  Knights  of  Joseph  Building 
and  Loan  Association  as  mortgagee  (or  trustee),  as  its 
interest  may  appear,  and  this  insurance,  as  to  the  inter- 
est of  the  mortgagee  (or  trustee)  only  therein,  shall  not 
be  invalidated  by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  within  described  property,  nor  by  any  fore- 
closure or  other  proceeding  or  notice  of  sale  relating  to 
the  property,  nor  by  any  change  in  the  title  or  ownership 
of  the  property,  nor  by  the  occupation  of  the  premises 
for  purposes  more  hazardous  than  are  permitted  by  this 
I)olicy;  Provided,  that  in  case  the  mortgagor  or  owner 
shall  neglect  to  pay  any  premium  due  under  this  policy, 
the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the 
same.  Provided  also,  that  the  mortgagee  (or  trustee) 
shall  notify  this  company  of  any  change  of  ownership  or 
occupancy  or  increase  of  hazard  which  shall  come  to  the 
knowledge  of  said  mortgagee  (or  trustee)  and,  unless 
permitted  by  this  policy,  it  shall  be  noted  thereon,  and 
the  mortgagee  (or  trustee)  shall,  on  demand,  pay  the 
premium  for  such  increased  hazard  for  the  term  of  the 
use  thereof;  otherwise  this  policy  shall  be  null  and 
void." 

The  defendant  denies  liability  because  notice  of  the 
change  of  title  and  ownership  had  not  been  given  to  the 
defendant.  The  mortgagee  clause  with  the  contract  of 
insurance  creates  a  new  agreement  between  the  company 
and  the  mortgagee.  It  does  not  include  all  the  provi- 
sions of  the  policy,  and  contains  many  provisions  not  in- 
cluded in  it.  It  has  been  held  that  the  mortgagee  clause 
is  not  an  assignment  of  the  policy  or  a  loss  clause  paya- 
ble to  the  mortgagee,  but  an  independent  contract  of  in- 
surance :  Ormsby,  et  al.,  v.  Phoenix  Insurance  Co.,  5  S. 
D.  72,  and  cases  there  cited.    Considered  as  an  inde- 
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pendent  contract,  the  argument  is  advanced  that  in  the 
use  of  the  word  "provided,"  before  the  requirement  of 
notice,  a  condition  precedent  to  the  existence  of  the  con- 
tract is  brought  about  which,  until  complied  with,  sus- 
pends the  operation  of  the  contract.  The  word  "pro- 
vided" has  no  such  inflexible  meaning  that  its  use  may 
not  from  the  context  following,  be  introductory  of  a 
covenant  or  precede  requirements  which  affect  no  sub- 
stantial object  immediately  vital  to  the  contract,  in 
which  case  it  may  be  said  to  be  merely  directory.  Not- 
withstanding there  may  be  a  change  in  the  title,  owner- 
ship or  an  increased  hazard,  from  the  provisions  of  the 
contract,  the  insurance  continues  in  full  force  for  the 
benefit  of  the  mortgagee  though  notice  of  such  change 
had  not  been  given  to  the  insurance  company.  The  no- 
tice required  is  to  be  given  by  the  mortgagee  when  he 
knows  of  the  changes,  but  as  the  contract  exists  for  his 
benefit,  when  he  does  not  know  of  the  changes,  how  can 
the  fact  of  his  knowledge  alter  the  aspect  of  such 
"change"  so  as  to  impose  a  heavier  or  unusual  burden  on 
the  company,  or  increase  the  insurance  risk,  and  for  what 
reason  would  such  knowledge  by  the  insured  suspend  the 
contract  already  in  existence?  The  mortgagee  clause 
does  not  undertake  to  impose  on  the  insured  the  duty  of 
ascertaining  whether  such  changes  are  made,  and  when 
notice  is  given  within  a  reasonable  time  no  substantial 
right  the  company  may  have  can  be  prejudicially 
affected.  It  would  seem  that  the  provision  requiring 
notice  is  merely  directory  as  it  does  not  refer  to  anything 
that  is  by  the  agreement  made  such  a  substantive  part 
of  the  contract;  a  forfeiture  will  not  be  declared  if  the 
notice  be  given  within  a  reasonable  time. 

It  is  the  duty  of  the  company,  if  it  wishes  to  adopt  a 
policy  that  will  best  protect  its  interests,  preserve  the 
safeguards  which  existed  at  the  policy's  origin,  and  be 
protected  in  the  payment  of  any  loss  arising  under  the 
policy,  to  be  diligent  in  ascertaining  if  there  has  been  a 
change  of  title,  ownership  or  hazard  affecting  the  policy. 
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This  information  is  acquired  in  many  ways,  but  as  an 
additional  source,  it  is  agreed  between  the  mortgagee  and 
the  company  that  should  the  mortgagee  know  of  these 
facts,  within  a  reasonable  time  it  shall  report  them  to 
the  company.  There  is  no  all^ation  here  that  through 
the  failure  of  the  mortgagee  to  give  notice  before  the  fire 
the  company  has  suffered  any  loss  that  it  would  not  have 
been  compelled  to  pay  had  such  notice  been  give^,  and 
notice  was  given  when  the  proof  of  loss  was  delivered  to 
the  company.  It  is  not  claimed  that  the  transfer  of  the 
property  in  any  manner  increased  the  hazard  of  the  risk. 
These  matters  would  be  a  proper  defense  under  the  cove- 
nant in  the  contract,  but  should  be  averred  and  proven 
by  the  comjwiny.  "Where  the  language  of  an  agreement 
can  be  resolved  into  a  covenant,  the  judicial  inclination 
is  so  to  construe  it;  and  hence  it  has  resulted  that  cer- 
tain features  have  ever  been  held  essential  to  the  consti- 
tution of  a  condition.  In  the  absence  of  any  of  these,  it 
is  not  permitted  to  work  the  destructive  effect  the  law 
otherwise  attributes  to  W^ :  Paschall  v,  Passmore,  15  Pa. 
295-307. 

This  mortgagee  clause,  when  given,  contemplated 
changes  in  the  title,  ownership  and  possession  that  neces- 
sarily follows  the  ordinary  foreclosure  proceedings  on  a 
mortgage.  It  was  the  mortgagee's  interest,  through 
these  various  changes,  that  was  being  protected  under 
the  agreement,  and  the  damage  in  that  protected  interest 
is  now  being  sued  for.  The  provisions  of  the  policy  it- 
self as  to  forfeiture  are  modified  and  under  certain  con- 
ditions omitted  by  the  new  agreement  which  springs 
from  the  mortgagee  clause  and  the  insurance  policy,  and 
as  modified  they  should  be  dealt  with  in  the  light  of  the 
language  contained  in  the  mortgagee  clause. 

We  may  conclude  from  what  we  have  said,  and  as  far 
as  it  is  necessary  for  us  to  go  in  the  present  case,  the  no- 
tice as  here  required  should  be  given  within  a  reasonable 
time.  The  reasonableness  of  the  time  is  generally  a 
question  for  the  jury.     It  depends  on  the  circumstances 
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of  each  case,  and  the  necessity  for  prompt  action.  The 
law  will  not  undertake  to  fix  any  definite  period  within 
which  the  mortgagee  shall  act.  The  circumstances  may 
be  such  as  to  prevent  him  from  giving  the  notice  required 
and  it  should  be  only  in  clear  cases  that  the  court  should 
say  as  a  matter  of  law  that  the  time  when  the  notice  was 
given  was  an  unreasonable  length  of  time.  As  was  said 
by  this  court,  in  Portland  Ice  Co.  v.  Connor,  32  Pa.  Su- 
perior Ct.  428,  reasonable  time  is  generally  a  mixed  ques- 
tion of  law  and  fact,  not  only  where  the  evidence  is  con- 
flicting but  even  in  some  cases  where  the  facts  are  not 
disputed  and  the  matter  should  be  decided  by  the  jury 
upon  the  proper  instructions  on  the  particular  circum- 
stances of  each  case.  The  jury  were  properly  instructed 
on  this  phase  of  the  case  and  the  reasons  why  notice  was 
not  sooner  given  were  outlined  to  them  by  the  court.  As 
we  view  the  case,  the  question  of  merger  of  title  in  the 
plaintiff  when  the  property  was  bought  by  Sclarenco, 
was  one  of  intention  and  for  the  jury.  By  their  finding 
appellee's  mortgage  was  not  divested  by  that  sale.  We 
do  not  think  that  the  circumstances  were  so  free  from 
doubt  that  a  definite  legal  rule  could  be  applied  to  them 
and  the  question  was,  therefore,  for  the  jury. 

The  judgment  is  affirmed. 

PoBTEB,  J.,  dissents. 


Hecht  t?.  Valkone  Dye  &  Finishing  Works, 
c     Appellant. 

Bailment — Lien  for  work  done — Lien  on  subsequent  goods. 

A  general  lien  for  work  done  on  previous  goods  sent  by  the  owner 
will  be  sustained  in  law  against  goods  subsequently  sent  by.  the 
owner,  although  no  work  has  been  done  on  such  goods;  but  this 
rule  does  not  apply  where  a  third  party,  who  received  the  goods  from 
the  owner,  transmits  them  to  one  who  is  claiming  a  lien  for  work 
•  done  on  previous  goods  sent  by  such  third  person.  To  subject  the 
owner's  property  to  the  lien,  there  should  be  such  action  on  his 
Vol.  lxvi — 7 
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part  as  would  show  assent^  or  through  the  equities  of  the  case 
estop  him  from  denying  the  workman's  right  of  lien. 

Where  an  owner  replevies  his  goods  and  defendants  in  the  re- 
plevin claim  a  general  lien  for  a  balance  alleged  to  be  due  by  a 
third  person  who  delivered  the  owners'  goods  to  defendant  to  be 
dyed  and  finished,  and  no  woi^  has  been  done  on  such  goods,  .it  is 
proper  for  the  jury  to  determine  whether  the  owners  had  knowledge 
that  their  goods  were  delivered  to  defendant  subject  to  the  lien  for 
the  balance  due  defendants  by  such  third  person. 

Argued  Nov.  8, 1916.  Appeal,  No.  243,  Oct.  T.,  1916, 
by  defendants,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  March  T.,  1913,  No.  4426,  on  verdict  for  plain- 
tiff in  case  of  Richard  Hecht,  Alfred  Levy  and  Jacques 
R.  Friedman,  trading  as  L.  Hecht  &  Co.,  v.  Valkone  Dye 
&  Finishing  Works.  Before  Oblady,  P.  J.,  Pobtbb,  Hbn- 
DBBSON,  Head,  Kbphabt,  Tbbxlbb  and  Wiluams,  JJ. 
Affirmed. 

Replevin  for  goods  on  which  a  lien  was  claimed.  Be- 
fore Carb,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiffs.  Defendant  ap- 
pealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

John  C.  Gilpin,  with  him  Oraham  &  CHlfillan,  for  ap- 
pellant. 

David  Bortin,  of  Furth,  Singer  d  Bortin,  for  appellee. 

Opinion  by  Kbphabt,  J.,  March  13, 1917: 
The  plaintiff  sent  raw  yam  to  the  Providence  Worsted 
Company  to  be  manufactured  into  woolen  goods.  After 
being  so  manufactured,  the  Providence  Company  would 
send  the  goods  to  a  dyeing  and  finishing  company.  The 
defendant  was  such  company.    Certain  materials  were 
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sent  to  it  by  the  Providence  Company,  to  be  dyed  and 
finished.  The  Providence  Company  was  in  debt  to  the 
defendant  on  an  open  account,  and  the  defendant  de- 
clined to  proceed  with  the  work  until  the  account  had 
been  paid.  It  so  notified  the  plaintiff  in  this  suit,  the 
owner  of  the  goods,  and  further  claimed  a  general  lien 
on  the  materials  for  the  balance  of  this  open  account. 
No  work  had  been  done  on  these  goods  held  for  charges 
in  the  open  account. 

There  seems  to  be  no  doubt  that  a  general  lien  for  work 
done  on  previous  goods  sent  by  the  owner  will  be  sus- 
tained in  law  against  g(^s  subsequently  sent  by  the 
owner,  though  no  work  had  been  done  on  these  goods : 
Firth  &  Foster  Bros.  v.  Hamill,  167  Pa.  382.  In  that 
case  the  transaction  was  between  the  immediate  parties. 
In  the  case  at  bar  a  third  party  intervenes,  who  received 
the  goods  from  the  owner,  and  transmits  them  to  the  com- 
pany claiming  the  lien.  To  subject  the  owner's  property 
to  this  lien,  there  should  be  such  action  on  his  part  as 
would  show  assent,  or  through  the  equities  of  the  case 
estop  him  from  denying  the  workman's  right  of  lien.  The 
case  was  tried  on  the  theory  of  lien  and  the  amount  there- 
of. The  evidence,  however,  does  show  title  in  the  bailor 
and  there  is  nothing  in  the  change  of  arrangements,  made 
in  March,  1913,  that  would  in  any  way  affect  that  title. 
When  the  goods  were  received  by  the  d^endant,  the  title 
was  in  the  plaintiff.  This  is  clear  from  the  testimony  of 
Friedman,  but  even  if  the  method  of  doing  business  raises 
some  doubt  as  to  the  question  of  title,  it  would  have  been 
for  the  jury,  and  by  their  verdict  they  have  sustained  the 
plaintiff's^  title.  Giving  effect  to  the  testimony  of  the 
first  trial,  which  should  not  be  considered  as  evidence 
forming  a  part  of  this  record,  there  is  nothing  in  it  which, 
as  a  matter  of  law,  concludes  the  question  of  title  as  be- 
ing in  the  Providence  Company.  It  is  there  quite  fully 
explained  that  in  sending  the  goods  to  the  Providence 
Company  a  consignment  account  was  kept  so  that  the 
proper  credit  might  be  given  for  the  yam  returned  as  a 
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manufactured  article.  This  ordinarily  would  not  con- 
stitute a  sale.  The  Providence  Company  was  not  billed 
as  a  debtor,  nor  charged  with  the  price.  Of  course,  the 
value  could  be  ascertained  from  the  company's  books,  but 
this  circumstance  could  not  be  made  use  of  to  create  a 
bargain  and  sale  unless  the  parties  so  intended  it. 

We  do  not  regard  the  contention  that  it  was  necessary 
for  the  plaintiff  to  show  under  and  by  virtue  of  what  cir- 
cumstance the  appellant  held  the  goods,  and  as  a  part 
of  the  appellee's  case  to  show  that  the  appellant's  "agree- 
ment for  a  general  lien  did  not  apply"  before  recovery 
could  be  had.  The  plaintiff  proves  title  and  right  of  im- 
mediate possession.  If  there  is  any  right  outstanding 
under  which  the  defendant  could  claim,  that  affected 
or  estopped  the  plaintiff's  claim  of  right  of  possession,  it 
would  be  a  matter  of  defense.  The  important  question, 
under  the  evidence,  was  whether  the  plaintiff  subjected 
the  goods  replevied  to  the  lien  in  question,  and  on  this 
the  court  charged :  "If  you  believe  that  these  goods  were 
received  by  the  Valkone  people  with  the  knowledge  and 
assent  of  the  plaintiff,  Hecht  and  Company,  that  these 
goods  should  be  subject  to  such  a  lien,  then  your  verdict 
should  be  for  the  defendant.  If  you  believe  that  the 
plaintiff,  Hecht  and  Company,  had  no  knowledge  that 
there  was  this  agreement  between  the  Valkone  people  and 
the  Providence  people  that  these  goods  should  be  sub- 
ject to  a  lien  for  the  money  owed  by  the  Providence  peo- 
ple, then  again  your  verdict  should  be  for  the  plaintiff." 
The  questions  submitted  to  the  jury  were  decided  in  the 
plaintiffs  favor  and  their  determination  ended  the  case. 
It  was  proper  for  the  plaintiff  to  show  that  the  defend- 
ant's claim  had  been  paid,  and  the  evidence  as  submitted 
certainly  left  the  question  in  doubt.  In  any  event,  under 
the  questions  submitted,  both  having  been  found  in 
favor  of  the  plaintiff,  the  defendant  was  not  prejudiced 
by  this  evidence. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 
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Reid  V.  Beading  Transit  &  Light  Co.,  Appellant. 

Negligence — Automohiles  —  Headron  collision  with  automohUe 
and  car — Street  railways. 

No  damages  can  be  recovered  by  the  owner  of  an  automobile 
from  a  street  railway  company  for  injuries  to  the  automobile  sus- 
tained in  a  head-on  collision  between  the  two  vehicles,  where  it 
appears  that  at  the  time  of  the  accident,  plaintiff  was  driving  be- 
tween the  car  track  and  the  curb  line  of  a  street  on  which  the  de- 
fendant operated  a  single  line  of  cars ;  that  inunediately  ahead  of 
him  were  two  other  automobiles  going  in  the  same  direction;  that 
as  these  machines  approached  a  cross-street  they  stopped;  that 
the  plaintiff  instead  of  stopping,  which  he  could  have  done,  im- 
mediately turned  his  car  and  ran  upon  the  street  railway  track  in 
an  attempt  to  get  around  the  other  two  automobiles;  that  plain- 
tiff could  have  seen  the  car  before  he  entered  upon  the  track  if  he 
had  looked,  and  that  when  he  was  on  the  track  the  car  was  within 
fifteen  feet  of  him  before  he  first  applied  the  brake. 

Argued  Nov.  13, 1916.  Appeal,  No.  206,  Oct.  T.,  1916, 
fey  defendant,  from  judgment  of  C.  P.  Berks  Co.,  June  T., 
1915,  No.  70,  on  verdict  for  plaintiff  in  case  of  Albert  F. 
Reid  V.  Beading  Transit  &  Light  Company.    Before  Or- 

LADY,  P.  J.,  POETBE,  HENDERSON,  HEAD,  KEPHART,  TREX- 

LBR  and  Williams,  J  J.    Reversed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobile in  a  head-on  collision.    Before  Endlich,  P,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  {127.  Defend- 
ant appealed. 

Error  Msigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

0.  H.  Ruhly  with  him  J.  A.  Keppelman,  for  appellant. 
— ^This  case  is  on  all  fours  with  Clift  v.  Philadelphia  & 
W.  C.  Co.,  52  Pa.  Superior  Ct  502. 
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TF.  B.  Bechtel,  with  him  8.  R.  Rothermel,  for  appellee, 
cited:    Mead  v.  Central  Penna.  Traction  Co.,  63  Pa. 
Superior  Ct  76. 

Opinion  by  Poetbb,  J.*,  March  13, 1917 : 

The  automobile  of  the  plaintiff,  operated  by  himself, 
and  a  car  of  the  defendant  company,  moving  in  oppoEiite 
directions,  approached  each  other  upon  the  same  track, 
and  a  collision  was  the  natural  result.  The  front  part 
of  the  automobile  was  considerably  battered  and  broken 
as  a  consequence  of  the  collision  and  for  that  the  plain- 
tiff seeks  to  recover  damages  in  this  action.  He  recov- 
ered a  verdict  and  judgment  in  the  court  below,  and  from 
that  judgment  the  defendant  appeals.  The  defendant,  at 
the  trial,  submitted  a  i>oint  praying  for  binding  instruc- 
tions, which  the  court  refused,  and  subsequently  obtained 
a  rule  for  judgment  non  obstante  veredicto,  which  rule 
the  court  below  discharged.  The  specifications  of  error 
are  all  founded  upon  these  rulings.  The  question  for  con- 
sideration is,  therefore,  whether  the  plaintiff  upon  his 
own  showing  was  entitled  to  have  his  case  submitted  to 
the  jury. 

The  collision  occurred  on  north  Ninth  street  in  the 
City  of  Beading.  That  street  is  forty  feet  wide  between 
curb  lines;  there  is  in  the  middle  of  the  street  a  single 
track  street  railway  of  the  defendant  company,  upon 
which  cars  run  from  north  to  south.  The  plaintiff  was 
driving  his  automobile  towards  the  north,  in  the  direc- 
tion opposite  to  that  in  which  street  cars  move;  he  was 
upon  the  east  or  right  side  of  the  street,  between  the  car 
track  and  the  curb  lines.  There  were  two  other  automo- 
biles in  front  of  him,  going  in  the  same  direction,  the  rear 
one  of  which  was  about  a  car  length  ahead  of  the  car  of 
plaintiff.  They  were  approaching  Greenwich  street, 
which  crossed  the  street  upon  which  they  were  moving, 
the  two  automobiles  which  preceded  plaintiff  being  be- 
tween him  and  that  cross  street,  and  when  plaintiff's 
car  was  about  seventy  feet  from  the  cross  street,  the  two 
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automobiles  in  front  of  him  came  to  a  stop^  and  there- 
upon the  plaintiff^  instead  of  making  any  attempt  to 
stopy  immediately  turned  his  car  and  ran  upon  the  street 
railway  track,  intending  to  run,  upon  the  street  railway 
track,  around  the  two  automobiles  standing  between 
the  track  and  curb.  When  interrogated,  upon  cross-ex- 
amination, as  to  what  he  did  when  the  automobiles  in 
front  of  him  stopped,  the  plaintiff  thus  stated  what  he 
did  and  his  intentio.n  in  so  doing : 

"Q. — Ck)uldn't  you  have  stopped? 

"A. — I  belieye  I  could  have. 

"Q. — But  you  chose  to  turn  out  and  to  cross  the  track? 

"A. — I  wanted  to  go  around  him. 

"Q — ^You  wanted  to  pass  and  had  to  turn  on  the  track 
to  do  that? 

"A.— Sure. 

"Q. — ^And  you  turned  your  auto  and  did  go  toward  the 
other  side  of  the  track? 

"A. — No,  sir;  I  didn't  go  toward  the  other  side  of  the 
track. 

"Q. — Well,  you  intended  to  go  to  the  other  side  of  the 
track? 

"A. — No,  sir.    I  intended  to  go  around  these  machines. 

"Q. — But  to  go  up  on  the  other  side  of  Ninth  street? 

"A. — No,  sir;  I  didn't  intend  to  go  up  that  way.  I 
turned  out  to  run  around  them  on  the  track.  I  wanted 
to  go  around  them — ^just  merely  go  around  those  ma- 
chines. When  I  got  out  on  the  track  I  saw  the  trolley 
car  and  I  knew  I  couldn't  get  around  then  any  more. 

"Q. — The  car  was  then  about  even  with  the  first  auto, 
was  it ;  I  mean  the  trolley  car  was  then  about  where  the 
first  auto  was? 

"A. — ^He  would  have  been  there  until  I  got  there,  to  my 
judgment. 

"Q. — ^When  you  first  saw  the  car  it  was  about  twenty- 
five  feet  from  you? 

"A.— About  that." 
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He  further  testified  that,  when  in  the  position  above 
described,  he  saw  that  he  could  not  get  around  on  the 
other  side  of  the  track,  because  there  was  a  truck  ap- 
proaching on  that  side,  he  then,  when  the  street  car 
was  within  fifteen  feet  of  him,  first  applied  the  brake  to 
his  own  car  and  held  up  his  hand  as  a  signal  to  the  motor- 
man  of  the  street  car  to  stop.  He  also  testified  that  the 
car  was  moving  towards  him  when  he  first  saw  it.  He 
testified  that  the  motorman  had  the  street  car  under  con- 
trol, but  he  did  not  pretend  to  say,  nor  did  any  other  wit- 
ness called  by  him  pretend  to  say  at  what  rate  the  car 
was  moving.  He  testified  that  the  street  car  might  have 
shoved  his  car  back  a  little,  when  the  collision  occurred, 
but  he  didn't  know  about  that.  It  thus  appeared  from 
the  plaintiff's  own  testimony  that  he  had  driven  his  car 
upon  the  track,  without  looking  to  see  whether  a  car  was 
approaching,  and  it  was  only  when  he  was  upon  the  track 
that  he  looked  and  saw  an  approaching  car  only  twenty- 
five  feet  away.  The  accident  occurred  before  five  o'clock 
on  an  evening  in  May,  in  broad  daylight,  when  there  was 
nothing  to  obstruct  his  view  if  he  had  looked,  and,  under 
such  conditions,  it  would  have  been  in  vain  for  him  to 
testify  that  he  had  looked  and  had  not  seen  what  mani- 
festly he  must  have  seen,  a  street  car  approaching  within 
a  very  short  distance.  It  was  the  duty  of  the  plaintiff 
to  look  immediately  before  entering  upon  the  track,  and 
thus  avoid  exposing  himself  and  passengers  who  might 
be  upon  an  approaching  street  car  to  the  danger  of  a 
collision :  Clif  t  v.  Philadelphia  &  West  Chester  Traction 
Co.,  52  Pa.  Superior  Ct.  502,  and  cases  there  cited.  The 
contributory  negligence  of  the  plaintiff  was  established 
out  of  his  own  mouth. 

It  is,  however,  argued  that  the  plaintiff  was  called 
upon  to  act  in  a  sudden  emergency,  and  that  fearing  he 
would  run  into  the  automobile  in  front  of  him,  in  case 
he  did  not  turn  towards  the  street  car  track,  he  is  not 
to  be  held  guilty  of  negligence  in  going  upon  the  track. 
This  argument  is  not  supported  by  the  testimony  of  the 
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plaintiff.  He  did,  in  one  part  of  his  testimony  say,  in 
answer  to  a  question  as  to  whether  he  could  have  stopped 
before  bumping  the  car  in  front  of  him,  in  case  he  had 
continued  without  turning,  that  he  could  not  have  done 
so,  to  which  he  added  "I  wasn't  taking  any  chances." 
But  he  immediately  followed  this  by  saying  that  he  be- 
lieved he  could  have  done  so.  In  no  place  in  his  testi- 
mony did  he  say  anything  from  which  a  jury  should  have 
been  permitted  to  infer  that  he  could  not  have  stopped 
his  automobile  before  reaching  the  street  car  track.  On 
the  other  hand,  if  there  was  an  emergency,  it  was  one 
of  the  plaintifPs  own  creation.  He  knew  he  was  ap- 
proaching a  cross  street  and  that  the  automobiles  in  front 
of  him  might  have  to  stop  in  order  to  permit  the  passage 
of  traffic  upon  that  cross  street;  in  such  circumstances 
it  was  his  duty  to  operate  his  car  at  a  rate  of  speed  which 
would  permit  of  his  stopping  it  before  coming  into  col- 
lision with  the  vehicle  in  front  of  him,  in  case  that  vehicle 
was  compelled  to  stop.  There  was  nothing  in  the  evi- 
dence which  would  have  warranted  a  finding  that  the 
automobiles  in  front  of  the  plaintiff  were  stopped  sud- 
denly or  in  an  unusual  manner,  so  far  as  those  vehicles 
were  concerned  it  was  not  an  emergency  stop.  The  duty 
of  the  plaintiff  to  look  before  entering  upon  a  street  car 
track  is  not  merely  a  duty  to  the  street  car  company,  it 
is  a  duty  to  the  public  and  involves  the  safety  of  passen- 
gers. If  the  plaintiff  was  driving  his  car  at  such  a  rate 
of  speed  that  when  the  cars  in  front  of  him  stopped,  in 
the  usual  manner,  he  could  not  stop  his  car  in  time  to 
avoid  a  collision  without  disregarding  his  duty  to  look 
before  entering  upon  a  street  railway  track,  then  he  was 
operating  his  car  in  a  negligent  manner  and  was  himself 
responsible  for  the  consequences.  The  testimony  of  the 
two  witnesses  called  by  the  plaintiff  was  not  in  some 
respects  in  harmony  with  his  own.  Those  witnesses 
stated  that  the  plaintiff  had  first  attempted  to  cross  the 
street  railway  track,  so  as  to  proceed  upon  the  left-hand 
side  of  the  street,  and  that  seeing  that  he  could  not 
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get  through  in  that  way,  because  of  an  approaching 
truck,  he  again  turned  back  upon  the  street  railway 
track,  and  that  it  was  not  until  that  time  that  he  ap- 
plied his  own  brake  and  held  up  his  hand  for  the  motor- 
man  to  stop.  One  of  those  witnesses  testified  that  the 
collision  occurred  at  the  same  instant  that  the  plaintiff 
applied  the  brake  to  stop  his  own  car.  There  was  noth- 
ing in  the  testimony  of  either  of  these  witnesses  to  war- 
rant a  finding  that  the  plaintiff  could  not  have  seen  the 
street  car  if  he  had  looked  before  entering  upon  the  track, 
or  that  he  could  not  have  stopped  before  entering  upon 
the  track,  after  seeing  the  car.  The  specifications  of 
error  are  sustained. 

The  judgment  is  reversed  and  the  record  is  remitted  to 
the  court  below  with  direction  to  enter  judgment  in  favor 
of  the  defendant  non  obstante  veredicto. 


Bair,  Appellant,  v.  Adams  Express  Co. 

Carriers — Common  carriers — lAve  stock — Bill  of  lading — lAmir 
tation  of  liability — Negligence — Presumption, 

Where  horses  are  shipped  under  a  special  bill  of  lading  in  which 
the  carrier  is  relieved  from  liability  from  loss,  unless  such  loss  shall 
have  been  caused  by  the  negligence  of  the  carrier  or  its  agents, 
and  the  horses  are  killed  as  the  result  of  a  fire  catching  in  the  hay 
and  straw  in  the  car  in  which  the  horses  were  shipped,  no  presump- 
tion of  negligence  arises  against  the  carrier  from  the  mere  fact  of 
the  occurrence  of  the  fire,  but  the  shipper  is  bound  affirmatively  to 
prove  negligence  on  the  part  of  the  carrier;  and  he  does  not  do  so 
by  mere  proof  that  the  car  in  question  was  placed  next  to  the  engine 
without  showing  that  there  was  more  danger  there  than  elsewhere 
on  the  train,  and  that  sparks  of  medium  size  were  found  in  and 
around  the  car. 

Argued  Nov.  14, 1916.  Appeal,  No.  134,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Lancaster  Co.,  Feb. 
T.,  1915,  No.  29,  on  verdict  for  defendant  in  case  of  John 
D.  Bair  v.  Adams  Express  Co.    Before  Oblady,  P.  J., 
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Porter,  Hbndbrson,  Head,  £bphart,  Trexlbr  and  Wiir 
LiAMS^  J  J.    Affinned. 

Assumpsit  to  recover  the  value  of  certain  horses 
shipped  under  a  live  stock  contract 

The  court  gave  binding  instructions  for  defendant. 

Verdict  and  judgment  for  defendant. 

On  a  rule  for  a  new  trial  Hasslbr,  J.,  filed  the  follow- 
ing opinion : 

The  plaintiff,  through  an  agent,  on  August  3,  1914, 
entered  into  a  written  contract  with  the  defendant  com- 
pany, wherein  it  agreed  to  transport  and  deliver  a  car- 
load of  horses  for  him  from  Indianapolis,  Ind.,  to  East 
Earl,  Pa.  The  contract,  through  a  mistake,  is  dated  July 
31,  1914.  Section  six  contains  this  provision:  "The 
8hipi)er  hereby  releases  and  discharges  the  express  com- 
pany from  all  liability  for  delay,  injuries  to,  or  loss  of 
said  animals  from  any  cause  whatever,  unless  such  de- 
lay, injury  or  loss  shall  be  caused  by  the  negligence  of  the 
agents  or  employees  of  the  Express  Company."  Section 
nine  provides  that  the  responsibility  of  the  defendant 
shall  be  that  of  a  forwarder  and  not  that  of  a  common 
carrier.  The  testimony  shows  that  it  is  engaged  in  the 
business  of  a  common  carrier,  and  as  such  it  cannot  re- 
lieve itself  even  by  contract,  from  its  liability  for  loss 
through  negligence.  This  section  is,  therefore,  without 
effect:  Blackiston  v.  Davies,  42  Pa.  Superior  Ct.  390. 

The  plaintiff,  on  August  3, 1914,  delivered  a  carload  of 
horses  to  the  defendant  for  shipment  to  him  at  East 
Earl,  Pa.  They  were  loaded  on  a  car  which  contained  a 
double  door  at  each  end.  The  inside  door,  which  was  the 
only  one  closed  at  the  time  of  the  accident,  contained 
slanting  slats,  which  permitted  air  to  circulate  in  the  car, 
and  at  the  same  time  prevented  anything  else  from  get- 
ting in.  These  slats  were  in  good  condition,  at  the  time 
the  fire  occurred,  but  they  were  then  broken  in  order  to 
gain  entrance  to  the  car  to  put  out  the  fire.  This  car  was 
placed  in  the  train  next  to  the  engine,  and  left  Indi- 
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anapolis  at  two  o'clock  a.  m.  on  August  4.  At  Trinway, 
Ohio,  two  mail  clerks  in  the  car  immediately  back  of  it 
discovered  smoke,  and  notified  one  of  the  train  crew,  who 
at  once  had  the  train  stopped.  An  examination  showed 
that  there  was  a  smouldering  fire  in  the  bedding  of  the 
front  end  of  the  car  containing  the  horses,  which  was  ex- 
tinguished by  means  of  a  fire  extinguisher,  and  water. 
The  bedding  consisted  of  straw,  wet  with  manure  and 
dampness,  at  the  time  of  the  fire,  according  to  the  testi- 
mony of  the  agent  of  the  defendant  company  who  was 
traveling  with  and  in  charge  of  it.  There  were  some 
sparks  in  and  around  the  edge  of  the  car  which  were  of 
medium  size,  but  it  does  not  appear  what  is  meant  by 
medium  size.  All  the  witnesses  say  there  was  no  flame 
in  the  car.  When  the  horses  reached  East  Earl  it  was 
discovered  that  they  were  injured  and  damaged  by  a  fire. 
The  plaintijBf  alleged  that  this  was  due  to  the  negligence 
of  the  defendant  company,  and  commenced  this  action  to 
recover  damages  for  the  injury  thus  sustained.  At  the 
trial,  we  gave  binding  instructions  to  the  jury  to  find  a 
verdict  for  the  defendant  and  are  now  asked  to  grant  a 
new  trial. 

Under  the  common  law  a  common  carrier  is  an  Insurer 
of  the  property  he  undertakes  to  carry.  This  liability, 
however,  may  be  limited  or  modified  by  contract,  with 
the  exception  that  being  against  public  policy  a  common 
carrier  cannot  relieve  itself  from  the  result  of  its  own 
negligence.  In  all  cases  where  the  liability  of  a  common 
carrier  is  changed  by  contract,  the  burden  of  proving  that 
the  injury  was  caused  by  its  negligence  is  on  the  plain- 
tiff :  Parnham  v.  Camden  &  Amboy  Railroad,  55  Pa.  53 ; 
Crary  v.  Lehigh  Valley  R.  R.,  203  Pa.  525. 

The  liability  of  the  defendant  in  this  case,  being  a  com- 
mon carrier,  is  that  of  an  insurer  of  the  horses  which  it 
undertook  to  carry  for  the  defendant,  unless  it  is  changed 
by  the  contract.  The  contract  does  change  it,  as  the 
plaintifif  agreed  that  the  defendant  should  only  be  liable 
for  injury  caused  by  the  negligence  of  the  defendant  com 
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pany,  or  its  agent.  The  burden  was,  therefore,  upon  the 
plaintiff  to  show  that  the  injury  complained  of  was  the 
result  of  such  negligence.  This  we  think  he  failed  to  do. 
Ridge  V.  Erie  Railroad,  54  Pa.  Superior  Ct.  602,  is  an 
action  to  recover  damages,  for  injury  to  a  horse  in  the 
care  of  defendant  company,  caused  by  fire.  The  contract 
was  that  the  defendant  should  not  be  liable  for  any  in- 
juries to  the  horses  occasioned  by  fire,  "burning  of  hay  or 
straw  or  other  material  used  in  feeding  and  bedding,  or 
fire  from  any  cause  whateyer."  The  facts,  as  shown  in 
the  report  of  the  case  in  60  Pitts,  Legal  Journal,  505,  are, 
that  the  car  was  left  standing  on  a  siding  with  "open 
door  for  ventilation,  combustible  and  inflammable  straw 
and  locomotive  sparks,  at  the  risk  of  them  and  hot  cin- 
ders from  passing  engines."  The  quotations  are  from 
the  opinion  of  the  court  below.  Such  spark  or  cinder  did 
set  fire  to  the  straw  and  severely  injured  the  horse.  The 
court  below  held  that  the  occurrence  of  the  fire  in  the 
car  gave  rise  to  a  presumption  of  negligence,  casting 
upon  the  defendant  company  the  burden  of  showing  that 
the  fire  resulted  without  fault  or  negligence  on  its  part. 
In  reversing  this.  Judge  Porter,  delivering  the  opinion  of 
the  court,  says,  "The  bill  of  lading  in  the  present  case 
relieved  the  carrier  from  liability  for  loss  by  fire.  The 
question  presented  is,  therefore,  whether  in  addition  to 
the  proof  of  a  loss  by  fire,  when  the  car  was  standing  in 
the  freight  yard  at  Meadville,  unattended  by  circum- 
stances indicating  negligence,  the  defendant  was  bound 
to  prove  such  care  and  diligence  at  and  before  the  time 
of  the  fire,  as  will  preclude  a  presumption  of  negligence ; 
or  in  other  words,  whether  it  must  negative  negligence  by 
aflSrmative  evidence  of  diligence.  This  point  is  ruled  by 
the  cases  of  Farnham  v.  Camden  &  Amboy  Railroad  Co., 
55  Pa.  53,  and  Colton  v.  Cleveland  &  Pittsburgh  Co.,  67 
Pa.  211.  "The  principle  of  these  cases  is,  that  the  burden 
of  proof  of  the  loss  which  brings  the  carrier  within  the 
restriction  in  his  contract  lies  on  him ;  but  when  he  has 
proved  such  loss,  unattended  by  circumstances  indicat- 
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ing  n^Iigence,  the  onus  of  the  proof  of  negligence  is  cast 
upon  the  plaintiff.  The  effect  is^  that  the  carrier  must 
begin  the  proofs  and  if  he  cannot  make  it  without  show- 
ing negligence,  or  circumstances  from  which  it  will  be 
inferred,  he  is  not  exonerated.  But  when  he  has  shown 
a  loss  within  the  restriction,  to  require  more  of  him  is  to 
limit  the  restriction  and  destroy  its  chief  purpose.  It  is 
the  great  risk  of  fire,  not  compensated  by  the  ordinary 
comi)ensation  for  carriage,  and  the  difficulty  of  prevent- 
ing it  even  with  great  care,  as  well  as  the  impossibility 
oftentimes  of  proving  the  attending  circumstances, 
which  constitute  the  great  reason  for  the  limitation  of 
liability  from  this  cause:  Patterson  v.  Clyde,  67  Pa.  500. 
These  cases  establish  that  negligence  is  not  to  be  pre- 
sumed from  the  mere  occurrence  of  a  fire,  when  the  ship- 
ment is  under  a  contract  such  as  that  with  which  we  are 
now  dealing.  Liability  of  a  common  carrier  being,  by 
such  an  agreement,  confined  to  its  negligence,  there  is  no 
reason  why  the  ordinary  rule,  that  negligence  is  not  to 
be  presumed,  but  must  be  proved,  should  not  apply: 
Buck  V.  Pennsylvania  R.  R.  Co.,  150  Pa.  170;  Scott  & 
Co.  V.  Allegheny  Val.  Ry.  Co.,  172  Pa.  646;  Crary  v.  Le- 
high R.  R.  Co.,  203  Pa.  525 ;  Needy  v.  Western  Maryland 
R.  R.  Co.,  22  Pa.  Superior  Ct.  489 ;  Trexler  v.  B.  &  O.  R. 
R.  Co.  (No.  2),  28  Pa.  Superior  Ct.  207." 

The  facts  in  the  case  at  bar  are  practically  the  same  as 
those  in  the  above  case.  The  plaintiff  proved  the  injury 
to  the  horses  by  fire  when  they  were  in  the  custody  and 
control  of  the  defendant  company.  The  defendant  called 
a  number  of  witnesses  to  show  how  the  accident  occurred. 
None  of  the  testimony  showed,  or  tended  to  show,  that 
the  fire  was  the  result  of  the  negligence  of  the  defendant, 
or  the  railroad  company,  which  was  its  agent.  The  jury 
could  not  be  permitted  to  find  that  placing  the  car  next 
to  the  engine  was  negligence,  as  the  plaintiff  contends, 
in  the  absence  of  proof  that  there  was  more  danger  there 
than  elsewhere  on  the  train  and  that  doing  so  was  a  want 
of  care  under  the  circumstances.   The  car  was  not  bedded 


Digitized  by 


Google 


BAIR,  Appellant,  v.  ADAMS  EXPRESS  CO.  Ill 
106,  (1917).]  Opinion  of  Court  below — ^Arguments. 
with  combustible  or  inflammable  substance^  as  argued 
but  with  wet  and  damp  straw.  The  testimony  of  the 
several  witnesses  who  saw  the  fire  shows  that  it  was  a 
smouldering  fire  and  not  a  flame^  as  would  have  been  the 
case  if  it  had  been  bedded  with  material  of  that  kind.  It 
was,  therefore,  in  no  more  danger  near  the  engine  than 
elsewhere  on  the  train.  Nor  is  the  fact  that  sparks  of 
medium  size  were  found  in  and  around  the  car,  one  that 
would  justify  a  jury  in  finding  the  defendant,  or  its 
agent,  guilty  of  negligence.  The  testimony  shows  that 
the  car  was  in  good  condition.  It  is  not  negligence  for 
the  railroad  company  to  emit  sparks  from  its  engines,  as 
it  is  necessary  for  it  to  do  so  to  operate  them.  It  is  only 
negligence  for  the  railroad  company  to  emit  sparks  from 
its  engine  of  an  unusual  size,  for  the  reason  that  when 
this  is  done,  it  is  presumed  to  be  either  because  of  the 
absence  of  a  spark  arrester  or  the  use  of  one  that  is  de- 
fective: Campbell  v.  Baltimore  &  Ohio  R.  R.,  58  Pa.  Su- 
perior Ct.  241.  Or,  because  it  improperly  attempts  to 
force  its  engine  too  hard:  Wagener  v.  Philadelphia  & 
Reading  R.  R.,  235  Pa.  559.  But  in  this  case  there  was 
no  evidence  that  the  sparks  were  large  or  were  of  an  un- 
usual size,  the  testimony  being  that  they  were  of  medium 
size.  There  is  nothing  therefore  to  show  any  negligence 
on  the  part  of  the  railroad  company,  and  we  are  of  the 
opinion  that  no  error  was  committed  in  giving  binding 
instructions  to  the  jury  to  find  a  verdict  for  the  defend- 
ant.   We,  therefore,  discharge  the  rule  for  a  new  trial. 

Error  assigned  was  in  giving  binding  instructions  for 
defendant. 

Chas.  E.  Eaby^  for  appellant. — The  case  should  have 
been  submitted  to  the  jury:  United  State  Horse  Shoe 
Co.  V.  American  Express  Co.,  250  Pa.  529;  Trexler  v.  B. 
&  O.  R.  R.  Co.,  28  Superior  Ct.  203;  Cahill  v.  Philadel- 
phia R.  Transit  Co.,  52  Pa.  Superior  Ct.  345;  Black- 
burn V.  Adams  Express  Co.,  43  Pa.  Superior  Ct.  276; 
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Arguments — Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
Murray  v.  Philadelphia  &  Reading  Ry.  Co.,  249  Pa.  133 ; 
Powell  V.  Penna.  R.  R.  Co.,  32  Pa.  414;  Trace  v.  Penna. 
R.  R.  Co.,  26  Pa.  Superior  Ct.  466. 

John  Lewis  Evans,  with  him  John  A.  Nauman  and 
Thomas  Dewitt  Cuyler,  for  appellee. — Under  the  con- 
tract the  burden  was  on  plaintiff  to  prove  that  the  in- 
juries were  caused  by  negligence  on  the  part  of  defend- 
ant or  its  agents :  Farnham  v.  Camden  &  Amboy  R.  R. 
Co.,  55  Pa.  53;  Crary  v.  L.  V.  R.  R.  Co.,  203  Pa.  525; 
Goldey  v.  P.  R.  R.  Co.,  30  Pa.  242;  American  Express 
Co.  V.  Sands,  55  Pa.  140;  Penna.  R.  R.  Co.  v.  Raiordon, 
119  Pa.  577;  Buck  v.  P.  R.  R.  Co.,  150  Pa.  170;  AUam 
V.  Penna.  R.  R.  Co.,  183  Pa.  174;  Davenport  v.  P.  R.  R. 
Co.,  10  Pa.  Superior  Ct.  47;  Penn  Clothing  Co.  v.  U.  S. 
Express  Co.,  48  Pa.  Superior  Co.  520;  Hall  v.  P.  R.  R. 
Co.,  60  Pa.  Superior  Ct.  235;  Ridge  v.  Erie  R.  R.  Co., 
54  Pa.  Superior  Ct.  602. 

Per  Curiam,  March  13, 1917 : 

The  opinion  of  Judge  Hassler  in  discharging  the  rule 
for  a  new  trial,  fully  answers  the  questions  raised  by 
appellant.  Whatever  of  conflict  there  may  be  between 
Trace  v.  R.  R.  Co.,  26  Pa.  Superior  Ct.  466,  and  Ridge  v. 
Erie  R.  R.,  54  Pa.  Superior  Ct.  602,  must  be  held  to 
be  settled  by  the  latter  case  in  favor  of  the  conclusions 
therein  reached. 

The  judgment  is  affirmed. 


Masciarelli  v.  John  F,  Dyer  Quarry  Co.,  Appellant. 

Negligence — Death  —  Parent  and  child — Expectation  of  future 
benefits. 

In  an  action  by  a  mother,  who  was  a  citizen  and  resident  of  a 
foreign  country,  to  recover  damages  for  the  death  of  her  son, 
twenty-three  years  of  age,  alleged  to  have  been  caused  by  the  negli- 
geiice  of  the  defendant,  the  plaintiflF  is  entitled  to  maintain  a  judg:-i 
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ment  on  a  verdict  in  her  favor  for  $1,150  where  it  appears  that  for 
a  period  of  about  two  years  the  decea9ed  entrusted  to  a  banker's 
clerk,  x)eriodically  calling  for  that  purpose,  a  considerable  portion 
of  his  earnings  for  transmission  to  the  plaintiff,  although  there  is 
no  actual  proof  that  the  plaintiff  received  these  sums  and  applied 
them  to  her  use. 

Argued  Nov.  15, 1916.  Appeal,  No.  188,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Dec.  T., 
1914,  No.  26,  on  verdict  for  plaintiff  in  case  of  Beatrice 
Masciarelli  v.  John  P.  Dyer  Quarry  Company.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trbxlbr  and  Wiluams,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  death  of  plaintiffs 
son.  At  the  trial  the  jury  returned  a  verdict  for  plaintiff 
for  |1,150  on  which  judgment  was  entered. 

On  a  rule  for  judgment  for  defendant  n.  o.  v.  Endooh, 
P.  J.,  filed  an  opinion  which  was  in  part  as  follows : 

On  Nov.  11, 1913,  an  Italian,  twenty-three  years  of  age, 
by  the  name  of  Quaglio  was  killed  while  working  in  the 
employ  of  the  defendant  company.  This  action  is 
brought  against  the  latter  by  the  deceased's  mother,  who 
resides  in  Italy,  to  recover  damages  for  her  son's  death, 
alleging  negligence  in  defendant  as  the  cause  thereof. 
Her  standing  to  maintain  the  suit  is  conceded  under  Act 
of  June  7, 1911,  P.  L.  678.  The  verdict  was  for  plaintiff 
for  |1,150.  The  questions  raised  on  these  applications  of 
defendant  involve  the  contentions  (1)  that  there  was 
contributory  negligence  on  the  part  of  the  deceased,  (2) 
that  he  had  assumed  the  risk  of  injury,  and  (3 )  that  there 
wa»  no  adequate  proof  of  an  expectancy  by  plaintiff  of 
pecuniary  benefits  from  the  deceased,  had  he  continued 
to  live. 

(3)  What  will  justify,  as  between  parent  and  adult 

child,  an  expectancy  of  pecuniary  benefits  capable  of 

basing  a  recovery  by  the  party  deprived  of  them,  has 

been  explained  in  a  number  of  decisions,  among  them  R. 

Vol.  lxvi — 8 
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Opinion  of  Court  below.  [66  Pa.  Superior  Ct. 
B.  Co.  V.  Adams,  55  Pa.  499 ;  North  Penna.  R.  R.  Co.  v. 
Kirk,  90  Pa.  15;  Schnatz  v.  R.  R.  Co.,  160  Pa.  603; 
Stabler  v.  Ry.  Co.,  199  Pa.  383;  Lewis  v.  Turnpike  Co., 
203  Pa.  511.  A  study  of  these  cases  will  show  that  much 
less  has  been  held  suflScient  than  we  have  here.  Here 
there  is  evidence  that,  with  more  or  less  regularity,  the 
deceased  entrusted  to  a  banker's  clerk,  periodically  call- 
ing for  that  purpose,  quite  considerable  portions  of  his 
earnings  for  transmission  to  plaintiff.  It  is  not,  to  be 
sure,  shown  that  she  actually  received  these  sums  and 
applied  them  to  her  use.  But  unless  it  be  permissible 
(which  on  very  familiar  grounds  it  is  not)  to  conjecture 
that  they  were  misappropriated  by  the  clerk  or  the 
banker,  it  is  fair  to  infer  that  they  reached  the  pMntifiE 
and  that  at  least  in  part  they  went  for  her  relief  and  sup- 
port, the  family  relation  between  her  and  her  son  con- 
tinuing. The  estimate  put  by  the  jury  upon  the  pecuni- 
ary loss  sustained  by  her  through  his  death  is  so  con- 
servative that  no  excessive  allowance  in  this  respect  can 
be  charged  against  the  verdict.  It  is  true  that  this 
branch  of  plaintiffs  case  might  conceivably  have 
been  sustained  with  more  direct  and  complete  testimony. 
But  in  order  to  warrant  the  submission  and  sustain  a 
finding  of  a  fact  which  it  tends  to  prove,  evidence  is  not  to 
be  treated  as  insuflScient  simply  because  the  fact  might 
have  been  established  by  other  and  further  evidence  with 
a  higher  degree  of  certainty.  A  point  similar  in  character 
was,  upon  application  for  a  new  trial,  made,  discussed 
and  ruled  in  Neumiller  v.  Motor  Car  Co.,  3  Berks  Co.  L. 
J.  337,  the  judgment  in  which  was  subsequently  affirmed 
(49  Pa.  Superior  Ct.  183)  with  an  express  declaration 
that  there  was  sufficient  evidence  to  sustain  the  verdict. 

It  would  thus  appear  that  none  of  the  contentions 
made  on  behalf  of  the  defendant  can  be  approved,  that 
there  is  no  room  for  the  entry  of  a  judgment  in  its  favor 
contrary  to  the  verdict,  and  that  there  is  no  just  ground 
for  ordering  a  new  trial ;  and  therefore — 

The  rules  to  show  cause  are  discharged. 
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Error  assigned  was  in  discharging  rule  for  judgment 
n.  o.  V. 

E.  H.  Deysher,  for  appellant,  cited :  Penna.  R.  R.  Co. 
V.  Adams,  55  Pa.  499;  Penna.  R.  R.  Co.  v  Keller,  67  Pa. 
300;  North  Penn  R.  v.  Kirk,  90  Pa.  15;  Deni  v.  Penna, 
R.  R.  Co.,  181  Pa.  525 ;  Lewis  v.  Hunlocks  C.  &  M.  Turn- 
pike Co.,  203  Pa.  511 ;  Schnatz  v.  P.  &  R.  R.  Co.,  160  Pa. 
602. 

Ira  G.  Kurtz,  with  him  Joseph  R.  Dickinson,  for  ap- 
pellee, cited :  Deni  v.  Penna.  R.  R.  Co.,  181  Pa.  525. 

Pee  Curiam,  March  13, 1917 : 

The  opinion  filed  by  Endligh,  J.,  in  discharging  the 
rule  for  judgment  n.  o.  v.  and  for  a  new  trial,  is  a  conclu- 
siye  answer  to  the  assignments  of  error  filed,  and  for  the 
reasons  therein  given,  the  judgment  is  affirmed. 


Miles'  Estate. 


Life  tenant — Remainderman — Agreement  as  to  improvements. 

Where  a  person  haTing^  a  life  tenancy  in  unimproved  real  estate 
deliyers  an  interest-bearing  bond  to  the  remaindermian  under  an 
agreement  in  writing  by  which  the  latter  is  to  use  '^e  value  and 
proceeds  in  full/'  of  the  bond  to  improve  the  property  for  the  pur- 
poses of  securing  income,  and  the  remainderman  proceeds  with 
the  improvements,  spending  out  of  her  own  money  thereon  more 
than  four  times  the  amount  contributed  by  the  life  tenant,  the  re- 
mainderman is  entitled  after  the  death  of  the  life  tenant  to  a  de- 
cree against  his  administratrix  to  compel  her  to  execute  an  assign- 
ment of  the  bond. 

Argued  Nov.  17, 1916.  Appeal,  No.  227,  Oct.  T.,  1916, 
by  Margaret  Gilchrist,  from  decree  of  O.  C.  Philadelphia 
Co.,  Oct.  T.,  1915,  No.  386,  dismissing  exceptions  to 
adjudication  in  Estate  of  William  J.  Miles,  deceased. 
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Opinion  of  Court  below.  [66  Pa.  Superior  Ct. 

Before  Orlady,  P.  J.,  Porter,  Hbndbrson,  Head,  Kbp- 
HART,  Trbxlbr  and  Williams,  J  J.   Affirmed. 

Exceptions  to  adjudication. 

Dallbtt,  p.  J.,  filed  the  following  opinion : 

"Delivered  to  Miss  Jessie  W.  Gregory  this  day  Nov. 
21,  1913— f  lOOO.x/100  one  thousand  dollar  Bond  No.  7 
Springfield  Water  Co.  The  value  &  proceeds  in  full  to  be 
used  in  construction  of  3  Stores  on  Garden  Plot,  on  15th 
St.  below  Arch  St.  attached  to  premises,  No.  1428  Arch 
Street,  Philadelphia,  (in  case  permit  is  granted  to  build 
Said  Stores)  Otherwise,  she  is  at  liberty  to  sell  bond  at 
such  times  as  I  am  in  need  of  funds. 

Errors  &  omissions  excepted. 

Wm.  J.  Miles.*' 
Enclose 
Statement. 
1428  Arch  St. 
Nov.,  1913. 

The  decedent  was  at  this  date,  entitled  under  the  will 
of  his  sister  Mary  J.  Miles  to  income  to  be  derived  from 
the  property  No.  1428  Arch  street  for  life,  or  until  its 
purchase  by  the  city  for  parkway  purposes,  after  which 
he  was  to  receive  income  upon  a  fund  of  $50,000.  Jessie 
W.  Gregory  was  the  residuary  legatee  under  the  will  and 
referred  to  by  the  testatrix  as  her  "adopted  child." 

It  was  admitted  that  a  contract  for  the  improvements 
referred  to  was  executed  by  Jessie  W.  Gregory,  and  it  ap- 
pears from  the  testimony  that  the  necessary  permit  to  im- 
prove was  secured  on  Dec.  5,  1913,  and  work  on  the  im- 
provements immediately  starte^.  The  improvements 
cost  |5,243  and  were  completed  about  April  1, 1914.  The 
decedent  died  Jan.  6,  1914,  never  having  received  any- 
thing in  return  for  his  bond. 

This  contract  was  clearly  an  agreement  by  a  cestui  que 
trust  to  contribute  toward  the  improvement  by  a  remain- 
derman of  a  property  in  which  he  was  interested  for  lif(i 
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in  order  that  he  might  secure  an  income  which  other- 
wise he  would  not  have.  And  in  pursuance  of  this  agree- 
ment the  remainderman  contributed  approximately  f4,- 
243 — more  than  four  times  the  amount  contributed  by 
the  cestui  que  trust. 

This  view  is  not  affected  by  any  testimony  on  behalf  of 
the  decedent's  estate,  and  the  fact  that  the  decedent  had 
not  actually  executed  a  power  of  attorney  to  transfer  the 
bond  is  immaterial.  He  had  delivered  it  for  a  purpose 
and  in  pursuance  of  his  agreement  the  remainderman 
had  commenced  the  improvements.  Had  he  lived  long 
enough  he  must  have  profited  as  rent  amounting  to  |75 
per  month  was  contemplated. 

Even  had  the  bond  remained  in  his  possession  his 
estate  would  have  been  liable.  As  was  said  in  Presby- 
terian Board  of  Foreign  Missions  v.  Smith,  209  Pa.  361, 
by  Mr.  Justice  Thompson  : 

"A  test  of  good  consideration  is  whether  the  promise, 
at  the  instance  of  the  promisor,  has  done,  forborne,  or 
undertaken  to  do  anything  real,  or  whether  he  has  suf- 
fered any  detriment  or  whether  in  return  for  the  promise 
he  has  done  something  that  he  was  not  bound  to  do  or 
has  promised  to  do  some  act  or  has  abstained  from  doing 
something. 

"If  any  of  the  elements  of  such  test  be  established  the 
consideration  becomes  sufficient  to  support  a  promise  al- 
though its  inadequacy  may  be  grossly  disproportionate  to 
the  promise.  The  law  does  not  consider  such  inadequacy 
and  a  learned  judge  has  said  that  ^the  smallest  spark  of 
benefit  or  accommodation  was  sufficient  to  create  a  valid 
consideration  for  a  promise.' " 

He  did  however  deliver  the  bond  and  the  delivery  was 
undoubtedly  valid  although  without  written  endorse- 
ment :  Madeira's  App.,  17  W.  N.  C.  202 ;  Com.  v.  Cromp- 
ton,  137  Pa.  138 ;  Hani  v.  Germania  Life  Insurance  Co., 
197  Pa.  276;  Mothes's  Est.,  14  Dist.  R.  349. 

The  transaction  amounted  practically  to  the  purchase 
of  an  annuity,  which  because  of  the  annuitant's  prompt 
death  became  an  immediate  loss. 
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Opinion  of  Court  below — Opinion  of  the  Court  [66  Pa.  Superior  Ct, 

Any  question  as  to  jurisdiction  of  this  court  would  ap- 
pear to  have  been  decided  by  Paxson's  Est.,  225  Pa.  204. 
See,  also,  Fitzsimmons  y.  Lindsay,  205  Pa.  79,  and  Wil- 
liams's Est,  236  Pa.  259. 

We  have  considered  the  claim  as  though  presented  by 
petition  for  specific  performance,  and  the  promisee  hav- 
ing performed  her  part,  notwithstanding  the  fact  that 
she  is  largely  the  gainer,  her  prayer  must  be  granted. 

The  exceptions  are  therefore  dismissed. 

Error  assigned  was  in  dismissing  exceptions  to  adjudi- 
cation. 

Wm.  E.  Burnett,  for  appellant. 

Maurice  Bower  8aul^  with  him  John  G.  Johnson,  for 
appellee. 

Pbb  Cubiam,  March  13, 1917  : 

The  question  involved  in  this  appeal  is  so  accurately 
disposed  of  in  the  opinion  of  the  Orphans'  Court  in  over- 
ruling the  exceptions  that  were  filed  to  the  adjudication, 
that  it  is  not  necessary  to  again  consider  them. 

To  the  authorities  therein  cited  may  be  added  Com- 
monwealth V.  Force,  43  Pa.  Superior  Ct.  364 ;  Briggs  v. 
East  Broadtop  R.  R.,  Etc.,  206  Pa.  664;  Murphy  v.  Mc- 
Mullin,  219  Pa.  506. 

The  decree  is  affirmed. 


Ginsberg  v.  Philadelphia  Rapid  Transit  Co., 
Api)ella]it. 

Negligence^-^treei  railwa^s-^Pas^enger^^onfiict  of  iesHiMmy 
— Case  for  jury. 

The  appellate  court  will  not  reverse  a  judgment  on  a  verdict  in 
favor  of  a  woman  passenger  against  a  street  railway  company  for 
personal  injuries,  where  the  plaintiff's  testimony  and  that  of  her 
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118,  (1917).]  Syllabus— Opinion  of  the  Court, 
brother  is  in  effect  that  plaintiff  was  thrown  violently  from  h^ 
seat  in  a  car,  by  a  sudden  jolt  of  the  car  in  leaving  the  rails,  and 
was  severely  injured,  although  such  testimony  is  directly  contra- 
dicted by  a  number  of  passengers  who  were  in  the  car  and  were  eye- 
witnesses of  the  occurrence. 

Argued  Nov.  20, 1916.  Appeals,  Nos.  348  and  349,  Oct. 
T.,  1915,  by  defendant,  from  judgment  of  C.  P.  Delaware 
Co.,  March  T.,  1914,  No.  288,  on  verdict  for  plaintiff,  in 
case  of  Fannie  Ginsberg  by  her  next  friend  and  mother, 
Bessie  Ginsberg,  and  Bessie  Ginsberg,  individually,  v. 
Philadelphia  Rapid  Transit  Company.  Before  Oblady, 
P.  J.,  PoBTEB,  Henderson,  Head,  Kbphabt,  Trbxlbe  and 
WiLUAMS,  JJ.   AfiBrmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be* 
fore  Johnson,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  Bessie  Ginsberg  for  |65  and 
for  Fannie  Ginsberg  for  |600.    Defendant  appealed. 

Error  assigned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

William  I.  Schaffer,  with  him  E.  Wallace  CKadioick, 
for  appellant 

Albert  Button  MacDade,  with  him  Frank  8.  Morris, 
for  appellees. 

Opinion  by  Oblady,  P.  J.,  March  16, 1917: 

Verdicts  were  rendered  in  favor  of  the  plaintiffs ;  judg- 
ments were  entered  thereon,  and  the  defendant  appeals. 

The  testimony  is  very  conflicting.  The  jury  were  told 
that  the  burden  was  on  the  plaintiff  to  convince  them 
that  the  accident  happened  as  she  described  it,  and  if 
she  failed  in  this,  it  was  the  end  of  her  case. 

Fannie  Ginsberg,  the  plaintiff,  aged  fifteen  years,  was 
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a  passenger  with  her  brother,  on  a  car  of  the  defendant 
company  en  route  from  Chester  to  Philadelphia.  Soon 
after  leaving  Chester,  for  some  cause  not  clearly  dis- 
closed, the  front  trucks  of  the  car  left  the  rails  upon  en- 
tering a  switch,  and  for  a  distance  of  about  8  feet  ran 
on  the  cross  ties.  The  plaintiff  and  brother  occupied 
a  seat  near  the  middle  of  the  car,  and  she  testified  that 
the  jar  or  jolt  produced  by  the  car  leaving  the  rail  was 
so  violent,  that  she  was  thrown  from  her  seat,  striking 
her  head  against  the  back  of  the  seat  immediately  in  front 
of  her,  producing  dizziness,  and  then  on  to  the  floor  of  the 
car  with  great  force,  where  she  struck  the  iron  frame 
work  of  the  seats,  and  sustained  serious  physical  injuries, 
evidenced  by  bruises  and  discolorations,  and  resulting  in 
severe  headaches,  disturbed  vision,  internal  injuries  and 
general  nervousness.  She  was  corroborated  in  every  par- 
ticular by  her  brother  who  accompanied  her,  and  who 
testified  that  he  picked  her  up'  when  she  was  lying  face 
downward  in  the  aisle.  They  were  contradicted  as  to 
every  material  fact  by  a  number  of  passengers  who  were 
in  the  car,  called  by  the  defendant.  The  testimony  cannot 
be  reconciled.  The  witnesses  on  one  side  or  the  other  were 
deliberately  misstating  the  facts ;  all  were  eye  witnesses 
and  the  accident  to  the  plaintiff  was  such  as  would  rea- 
sonably and  naturally  attract  the  attention  of  persons 
who  were  near  to  her,  and  all  of  those  who  were  called  by 
the  defendant  testified  that  she  was  not  thrown  to  the 
floor ;  that  there  was  no  serious  jolt,  and  that  no  passen- 
ger regarded  the  jar  as  unusual  and  specially  that  they 
did  not  see  her  change  her  position  in  the  car. 

There  is  no  controversy  as  to  the  legal  principles  in- 
volved, and  the  only  tribunal  under  our  administration 
of  the  law  authorized  to  dispose  of  the  controverted  facts, 
is  the  one,  to  which  this  question  was  submitted  under 
proper  instructions  by  the  court.  The  only  point  sub- 
mitted, being  that  of  requesting  binding  instructions  for 
the  defendant,  which  was  refused. 

The  jury  in  such  cases  see  the  witnesses  and  hear  their 
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testimony^  as  well  as  their  manner  on  the  stand,  and  are 
the  better  able  to  judge  of  their  credibility.  The  trial  was 
conducted  in  the  presence  of  a  judge  of  large  experience, 
who  on  a  rehearing  of  the  case  on  a  rule  for  judgment 
for  defendant  n.  o.  v.  and  for  a  new  trial,  refused  to  dis- 
turb the  verdict. 

Upon  the  facts  as  presented  by  this  record,  we  see  no 
reason  for  substituting  our  judgment  for  that  of  the  jury 
and  of  the  trial  judge,  and  fail  to  find  any  error  in  the 
record  to  warrant  a  reversal  of  the  judgment. 

The  judgment  is  affirmed. 


Thorne,  Neale  &  Co.  v.  Irving  &  Leiper  Mfg.  Co., 

Api)ellant. 

Practice,  C,  P. — Statement  of  claim — Insufficiency  of  statement 
—Act  of  May  26,  1887,  P.  L.  271, 

In  an  action  for  the  price  of  coal  sold  and  delivered,  a  statement 
of  claim  is  sufficient  under  the  Act  of  May  25,  1887,  P.  L.  271, 
which  avers  that  the  defendant  "agreed  to  purchase  and  pay  for  the 
said  coal";  avers  an  actual  delivery  of  the  coal  to  the  defendant  at 
its  wharves  and  an  acceptance  of  the  same  by  the  defendant;  "that 
there  and  then  there  became  and  was  due  by  the  defendant  to  the 
plaintiff,"  the  sum  in  controversy  "in  accordance  with  the  agree- 
ment, which  said  sum,  or  any  part  thereof  the  defendant  has  neg- 
lected and  refused  to  pay,  although  repeatedly  requested  so  to  do, 
wherefore  the  defendant  was  then,  and  is  now  indebted,  etc." 

In  such  a  case  it  is  immaterial  that  the  statement  does  not  aver 
that  any  sum  was  "justly"  due  by  the  defendant. 

Under  the  Act  of  May  25,  1887,  P.  L.  271,  all  matters  of  sub- 
stance essential  to  a  good  cause  of  action,  must  be  set  out  with 
clearness  and  precision,  but  the  use  of  technical  words  is  not  re- 
quired. 

Ai^ed  Nov.  20, 1916.  Appeal,  No.  1,  Oct.  T.,  1916,  by 
defendant,  from  order  of  C.  P.  Delaware  Co.,  Sept.  T., 
1913,  No.  89,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Thome,  Neale 
&  Co.  V.  Irving  &  Leiper  Mfg.  Co.    Before  Orlady,  P.  J., 
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PoBTBB,  Henderson,  Head,  Kbphabt,  Trexleb  and  Wil- 
liams, JJ.    Affirmed. 

Assumpsit  for  coal  sold  and  delivered. 

The  statement  of  claim  was  as  follows : 

The  above-named  plaintiff,  Thorne,  Neale  &  Company, 
a  corporation  of  the  State  of  Pennsylvania,  by  its  at- 
torney, William  I.  Schaffer,  Esq.,  claims  from  the  above- 
named  defendant,  Irving  &  Leiper  Manufacturing  Com- 
pany, a  corporation,  the  sum  of  four  hundred  and  eight 
dollars  and  fifty  cents  (|408.50),  with  interest  thereon 
from  the  twenty-sixth  day  of  February,  A.  D.  1913,  at 
six  per  cent  upon  the  cause  of  acti<m,  of  which  the  fol- 
lowing is  a  statement : 

That  the  said  defendant,  the  Irving  &  Leiper  Manufac- 
turing Company,  a  corporation,  having  its  place  of  busi- 
ness in  the  City  of  Chester,  did  on  or  about  the  thirteenth 
day  of  February,  A.  D.  1913,  order,  and  agree  to  pur- 
chase, from  the  above-named  plaintiff,  certain  coal  to  be 
furnished  by  the  said  plaintiff  and  received  by  the  said 
^defendant,  the  cargo  to  consist  of  No.  1  buckwheat  coal. 

That  the  said  defendant  then  and  there  agreed  to  pur- 
chase and  pay  for  the  said  coal  at  the  rate  of  |2.15  per  ton 
"Alongside,"  thereby  meaning  the  said  coal  should  be  de- 
livered and  sold  to  it,  the  said  plaintiff,  at  the  said  rate, 
at  the  wharf  of  the  said  defendant  company,  in  the  City 
of  Chester. 

That  pursuant  to  the  said  undertaking  and  contract  of 
sale,  the  said  plaintiff  did  deliver  to  the  said  defendant  at 
its  wharf  aforesaid,  on  the  twenty-sixth  day  of  February, 
A.  D.  1913,  a  cargo  of  No.  1  buckwheat  coal,  consisting  of 
one  hundred  and  ninety  (190)  tons,  which  cargo  was  re- 
ceived by  the  said  defendant. 

That  there,  then  and  there,  became  and  was  due  by  the 
said  defendant  to  the  said  plaintiff  the  sum  of  four  hun- 
dred and  eight  dollars  and  fifty  cents  (f 408.50)  for  the 
said  cargo  of  one  hundred  and  ninety  (190)  tons  of  No.  1 
buckwheat  coal,  delivered  as  aforesaid,  at  the  rate  of  two 
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dollars  and  fifteen  cents  (f2.15)  per  ton,  in  accordance 
with  the  agreement  as  aforesaid,  which  said  sum  or  any 
part  thereof  the  said  defendant  had  neglected  and  refused 
to  pay  to  the  said  plaintiff,  although  repeatedly  requested 
so  to  do. 

Wherefore,  the  said  defendant  was  then,  and  is  now, 
indebted  to  the  said  plaintiff  in  the  sum  of  four  hundred 
and  eight  dollars  and  fifty  cento  (|408.50),  with  interest 
thereon  from  the  twenty-sixth  day  of  February,  1913,  at 
six  i)er  cent.,  for  which  sum  the  plaintiff  brings  this 
action. 

The  case  turned  on  the  sufficiency  of  the  statement  of 
claim. 

The  court  made  absolute  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

Error  assigned  was  the  order  of  the  court. 

Kingsley  Montgomery,  for  appellant. 

William  /.  Schaffer,  with  him  E.  Wallace  Chadivick, 
for  appellee. 

Opinion  by  Oblady,  P.  J.,  March  13, 1917 : 
Judgment  was  entered  in  the  court  below  for  want  of 
a  sufficient  affidavit  of  defense,  and  on  appeal  the  con- 
tention is  that  notwithstanding  the  doubtful  character 
of  the  affidavit  of  defense,  the  judgment  should  be  re- 
versed, for  the  reason  that  the  plaintiff's  statement  of 
claim  is  insufficient  in  not  complying  with  the  require- 
mento  specified  by  the  act  of  assembly.  In  Gould  v. 
Gage,  et  al.,  118  Pa.  559,  which  was  the  first  case  to 
reach  the  Supreme  Court  involving  the  practice  under 
the  procedure  Act  of  1887,  it  is  said :  The  object  of  the 
act  is,  doubtless,  to  dispense  in  ordinary  cases  with  pre- 
cise and  technical  pleadings ;  but  in  order  to  obtain  sub- 
stantial justice  the  statement  should  convey  to  the  de- 
fendant the  nature  and  extent  of  the  plaintiff's  claim; 
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and  in  Bridgeman  Bros.  Co.  v.  Swing,  205  Pa.  479,  the 
rule  is  stated  as  follows :  ^^The  Procedure  Act  of  1887, 
relieved  plaintiffs  from  a  certain  amount  of  formality  in 
the  statement  of  their  claim,  but  not  from  any  obligation 
of  substance  in  the  stated  form  of  action.  But  if  the 
substance  was  there,  the  act  was  not  intended  to  increase 
mere  technicality  of  presentation." 

Itiias  frequently  been  held,  that  the  act  was  intended 
to  dispense  with  technical  formality,  but  to  insist  upon 
matters  of  substance,  indispensable  to  an  intelligent  and 
just  judgment  between  the  parties :  Winkleblake  v.  Van 
Dyke,  161  Pa.  5.  It  requires  that  the  declaration  in  as- 
sumpsit or  trespass  is  to  be  a  concise  statement  of  the 
plaintiff's  demand.  It  should  be  not  only  concise,  but 
precise;  exhibiting  with  accuracy  and  completeness  the 
ground  on  which  recovery  is  sought.  The  plaintiflPs 
statement  must  not  only  set  out  a  wrong,  but  the  evi- 
dence shows  a  wrong,  and  the  wrong  shown  must  be  the 
wrong  alleged. 

The  special  challenge  to  the  sufficiency  .of  the  state- 
ment in  this  case  is  that,  there  is  no  allegation,  that  any 
sum  is  justly  due,  owing  and  payable  by  the  defendant, — 
though  the  statement  avers  that  the  defendant  "agreed 
to  purchase  and  pay  for  the  said  coal" ;  an  actual  de- 
livery of  the  coal  to  the  defendant  at  its  wharves  and  an 
acceptance  of  the  same  by  the  defendant,  "That  there, 
and  then  there  became  and  was  due  by  the  defendant  to 
the  plaintiff,"  the  sum  in  controversy,  "in  accordance 
with  the  agreement,  which  said  sum,  or  any  part  thereof 
the  defendant  has  neglected  and  refused  to  pay,  although 
repeatedly  requested  so  to  do,  wherefore  the  defendant 
was  then,  and  is  now  indebted,  etc." 

This  express,  unequivocal  demand  is  not  denied  by  the 
defendant,  and  the  statement  is  a  substantial  and  intel- 
ligent compliance  with  the  requirements  of  the  Act  of 
1887,  which  need  not  necessarily  be  in  the  exact  words 
of  the  statute,  but  it  must  show  the  amount  the  plaintiff 
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claims  as  justly  due  him :  Penn  Nat.  Bank  v.  Kopitzsch 
Soap  Co.,  161  Pa.  134. 

Under  the  Act  of  1887,  all  matters  of  substance  es- 
sential to  a  good  cause  of  action,  must  be  set  out  with 
clearness  and  precision,  but  the  use  of  technical  words 
is  not  required :  Young  v.  Gteiske,  209  Pa.  515. 

Under  the  statement  as  presented,  in  the  use  of  the 
words  above  quoted,  there  was  a  concise  statement  of  the 
claim  for  a  specified  amount  and  the  addition  of  the 
technical  words  "justly  due  to  him,"  would  not  have 
added  anything  to  its  clearness. 

The  judgment  is  affirmed. 


Commonwealth  v.  Clevenstine,  Appellant. 

Criminal  law — Embezzlement — Collector  of  school  taxes — Statute 
of  limitations. 

The  conviction  of  the  tax  collector  for  embezzling  taxes  of  a 
school  district  collected  by  him  will  be  sustained,  where  the  evidence 
shows  that  the  defendant  had  admitted  when  called  upon  by  the 
secretary  of  the  district  and  his  sureties  to  pay  over  the  moneys 
in  his  hands,  that  there  were  only  a  few  dollars  on  the  books  to  be 
collected,  and  that  there  must  be  a  mistake;  but  that  he  never  gave 
any  other  explanation,  nor  made  any  effort  to  show  what  the  mis- 
take was,  and  never  made  any  attempt  at  explanation,  although  he 
knew  that  his  sureties  were  pressed  for  payment,  and  had  actually 
paid  to  the  school  board  the  amount  apparently  due  from  him  as 
collector. 

In  such  a  case  the  Limitations  Act  of  June  12,  1878,  P.  L.  196, 
applies,  which  permits  an  indictment  to  be  commenced  and  prose- 
cuted at  any  time  within  four  years  from  the  time  the  alleged  de- 
fense was  committed  in  the  case  of  misdemeanors  of  officers,  agents 
or  employees  of  any  municipal  or  quasi  municipal  corporation.  A 
school  district  is  a  quasi  municipal  corporation  within  the  meaning 
of  the  act. 

Argued  Nov.  20, 1916.  Appeal,  No.  220,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Chester  Co.,  on 
verdict  of  guilty  in  case  of  Commonwealth  v.  BoUin  E. 
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Clevenstine.  Before  Oelady,  P.  J.,  Pobtbb,  Hbndbrson^ 
Hbad,  Kbphart,  Tebxlbb  and  Williams,  J  J.   Affirmed. 

Indictment  for  embezzlement.    Before  Hausb,  J. 

At  the  trial  the  jury  returned  a  verdict  of  guilty.  In 
an  opinion  overruling  a  motion  in  arrest  of  judgment 
Hausb,  J.,  stated  the  facts  to  be  as  follows : 

On  April  26, 1916,  the  grand  jury  returned  as  true  an 
indictment  charging  the  defendant  with  having,  as  col- 
lector of  taxes  for  the  school  district  of  the  Borough  of 
Spring  City,  embezzled  taxes  collected  by  him  for  the 
district.  He  was  indicted  under  the  Act  of  June  3, 1885, 
P.  L.  72,  entitled,  "An  Act  to  punish  defaulting  tax  col- 
lectors," making  the  offense  a  ^^misdemeanor."  The  of- 
fense was  laid  in  the  indictment  as  having  been  com- 
mitted on  February  12,  1916.  He  was  tried  April  26, 
1916,  and  convicted  of  having  embezzled  taxes  collected 
on  duplicates  for  the  years  1909,  1910,  1911,  1912  and 
1913. 

For  several  years  past  defendant  has  been  elected  tax 
collector  in  the  Borough  of  Spring  City.  He  duly  quali- 
fied, received  duplicates  of  taxes  for  collection  from  the 
school  board  of  the  district  and  proceeded  with  their  col- 
lection. In  December,  1915,  he  reported  to  the  school 
authorities  that  there  were  balances  of  taxes  then  out- 
standing as  follows :  On  the  duplicate  for  1909,  $15.30 ; 
duplicate  for  1910,  |80.29;  duplicate  for  1911,  |775.47; 
duplicate  for  1912,  |230.16,  and  duplicate  for  1913, 
1346.11.  The  district  insisted  that  these  balances  should 
be  forthwith  paid  and  they  were  paid  by  the  defendant's 
bondsmen.  His  arrest  followed  an  interview  had  with 
him  on  January  24,  1916,  by  the  solicitor  for  the  school 
district  and  one  of  his  bondsmen. 

At  this  interview  he  was  asked  whether  or  not  the  taxes 
as  previously  reported  by  him  were  uncollected  and  he 
admitted,  in  substance,  that  but  a  small  amount,  on  the 
five  duplicates,  was  unpaid  but  insisted  that  there  must 
be  a  mistake  in  his  accounts.     When  charged  by  the 
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bondsmen  with  having  collected  the  taxes  referred  to  and 
misappropriating  them,  he  admitted,  in  effect^  that  he 
had  done  so  but  stated  that  he  would  not  admit  he  had 
done  so  "wrongfully."  On  these  admissions,  and  there 
was  no  other  testimony  as  to  misappropriations,  he  was 
convicted.  The  exact  date  or  dates  of  the  misappropri- 
ations did  not  appear.  The  indictment  charged  the  em- 
bezzlement of  the  balance  of  the  taxes  on  the  five  dupli- 
cates named. 

Error  assigned^  among  others,  was  in  refusing  binding 
instructions  for  defendant  and  in  overruling  motion  in 
arrest  of  judgment. 

J.  Paul  MacElree,  with  him  Ouy  ^V,  Knauer,  for  ap- 
pellant.— It  is  contended  that  under  the  law  and  the  evi- 
dence in  this  case  there  is  no  evidence  to  warrant  or  sup- 
port a  conviction  here.  The  statute  of  limitations  ap- 
plies: Gulp  V.  Com.,  109  Pa.  363;  Com.  v.  SlinglufiE,  3 
Montgomery  Co.  Rep.  205;  Com.  v.  Powell,  23  Pa.  Su- 
perior Ct  370. 

Truman  D.  Wade,  District  Attorney,  with  him  Harris 
L.  Sproat,  Assistant  District  Attorney,  for  appellee. — 
The  statute  of  limitations  cannot  avail  the  defendant  in 
this  case :  Com.  v.  Alsop,  1  Brewster  328 ;  Com.  v. 
Beamish,  81  Pa.  389;  Briegel  v.  Philadelphia,  135  Pa. 
458. 

Opinion  by  Henderson,  J.,  March  13, 1917 : 
The  defendant  was  convicted  of  the  embezzlement  of 
school  taxes  with  the  collection  of  which  he  was  charged 
as  collector  of  taxes  for  the  years  1909,  1910, 1911,  1912 
and  1913.  There  was  a  balance  of  tax  on  each  of  the  du- 
plicates in  his  hands  for  these  years  amounting  in  the 
aggregate  to  |1,391.19,  which  was  not  returned  to  the 
school  board  and  for  which  the  defendant  failed  to  ac- 
count.    Frequent  demands  were  made  on  him  by  the 
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secretary  of  the  school  board  to  settle  his  accounts  and 
he  was  often  importuned  by  his  sureties  to  the  same 
effect  He  said  at  different  times  that  he  could  not  get 
his  taxes  in;  that  it  was  a  difficult  matter  to  get  money 
in,  and  that  he  would  proceed  to  make  collections.  Noth- 
ing having  been  accomplished  as  the  result  of  the  efforts 
of  the  secretary  and  sureties  the  latter  paid  to  the  school 
board  the  amount  shown  to  be  due  according  to  the  re- 
ports made  by  the  defendant  to  the  school  board.  At  a 
meeting  held  at  which  he  and  his  bondsmen  were  present 
he  said  that  there  were  only  a  few  dollars  on  the  books 
to  be  collected;  that  there  must  be  a  mistake.  But  no 
other  explanation  was  given  nor  was  any  effort  made  by 
him  to  show  how  a  mistake  could  have  occurred.  When 
threatened  with  a  ^prosecution  he  made  no  effort  to  ac- 
count for  the  discrepancy  between  the  collections  made 
and  the  sum  shown  to  be  due  by  the  duplicates  in  his 
hands.  At  a  later  date  he  paid  f  200  to  apply  on  the  ac- 
count. Two  defenses  were  presented  at  the  trial.  The 
first  was  that  the  evidence  was  not  sufficient  to  support 
the  charge;  and  the  second,  that  the  prosecution  was 
barred  by  the  statute  of  limitations.  The  learned  trial 
judge  held  that  the  evidence  offered  by  the  Common- 
wealth was  sufficient  to  call  for  the  submission  of  the  case 
and  we  are  not  convinced  that  this  was  error.  The  de- 
fendant's declarations  proved  at  the  trial  made  in  the  cir- 
cumstances in  the  light  of  the  fact  that  no  attempt  was 
made  to  show  any  mistake  or  to  make  it  appear  that  the 
fund  charged  against  him  had  not  been  collected  although 
he  knew  that  his  sureties  were  pressed  for  payment  and 
had  actually  paid  to  the  school  board  the  amount  ap- 
parently due  from  him  as  collector,  furnishes  support  to 
the  inference  that  some  of  the  money,  at  least,  was  in  his 
hands  and  not  accounted  for. 

The  position  that  the  prosecution  was  barred  after  the 
lapse  of  two  years  is  not  tenable.  The  sixth  section  of 
the  Act  of  June  12,  1878,  P.  L.  196,  permits  an  indict- 
ment to  be  commenced  and  prosecuted  at  any  time  with- 
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in  four  years  from  the  time  the  alleged  offense  was  com- 
mitted in  the  case  of  misdemeanors  of  officers,  agents  or 
employees  of  any  municipal  or  quasi  municipal  corpo- 
ration. A  school  district  is  a  quasi  municipal  corpo- 
ration and  the  period  of  limitation  as  applied  to  the  de- 
fendant's case  is  four  years.  No  evidence  was  offered 
showing  when  any  particular  appropriation  of  funds  was 
made  by  the  defendant  but  clearly  any  sum  coming  into 
his  hands  and  unlawfully  retained  by  him  during  the 
year,  1913,  and  after  April,  1912,  would  be  a  misappro- 
priation within  the  statutory  period.  There  was  noth- 
ing in  the  case  which  would  have  sustained  the  action 
of  the  court  in  affirming  the  defendant's  second  point 
relating  to  the  statute  of  limitations.  The  earnest  argu- 
ment of  the  learned  counsel  for  the  appellant  has  not 
satisfied  us  that  error  was  committed  by  the  trial  court. 

The  assignments  are  overruled,  the  judgment  is  af- 
firmed and  the  record  remitted  to  the  court  below^to  the 
end  that  the  sentence  may  be  carried  into  effect. 


Lewis's  Estate. 

With — Construction — Life  estate—^ChUdren, 

Where  a  testator  bequeaths  a  sum  of  money  to  a  trustee  to  pay 
the  net  income  to  one  for  life,  and  upon  his  death  to  divide  the 
principal  into  two  parts  and  to  pay  the  income  of  one  of  such  parts 
to  a  son  of  the  first  taker  during  his  life,  and  upon  the  death  of  the 
son  to  divide  the  principal  among  his  children  share  and  share 
alike,  the  children  of  deceased  children  to  represent  their  parents 
in  the  final  distribution,  without  remainder  over  in  default  of 
children  or  issue,  and  the  son  is  unmarried  and  without  children  at 
the  date  of  the  will  and  dies  after  the  testator,  never  having  had  a 
child  or  children,  the  son  takes  a  life  interest  only  in  the  principal 
of  the  legacy. 

Argued  Nov.  21, 1916.    Appeal,  No.  191,  Oct.  T.,  1916, 
by  Laura  W.  Cadwallader,  Administratrix  of  Estate  of 
Llewellyn  Cadwallader,  deceased,  from  decree  of  O.  C, 
Vol.  lxvi — 9 
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Opinion  of  Court  below.  [CC  Pa.  Superior  Ot. 
Del.  Co.,  No.  10276,  dismissing  exceptions  to  auditor's 
report  in  Estate  of  Mary  Lewis,  deceased.    Before  Or- 

LADT,  P.  J.,  POBTBR,  HENDERSON,  HEAD,  KEPHABT,  TBBX- 

LBR  and  Williams,  J  J.   Affirmed. 

Exceptions  to  report  of  Isaac  E.  Johnson,  Esq., 
auditor. 

Broomall,  J.,  filed  the  following  opinion : 

These  exceptions  involve  the  construction  of  the  fol- 
lowing clause  of  the  will  of  Mary  Lewis : 

"I  give  and  bequeath  to  the  Solicitors'  Company  of 
Philadelphia,  its  successors  and  assigns,  the  further  sum 
of  two  thousand  five  hundred  dollars,  in  trust  neverthe- 
less to  pay  the  net  income  to  David  S.  Cadwallader,  for 
and  during  the  term  of  his  natural  life,  and  upon  his  de- 
cease or  in  case  he  should  not  survive  me,  then  in  trust 
to  pay  over  the  net  income  thereof  to  his  wife  Louisa  S. 
Cadwallader,  should  she  then  be  living  for  and  during 
the  term  of  her  natural  life,  and  upon  the  death  of  both 
of  them,  in  trust  to  divide  the  said  principal  sum  into 
two  equal  parts  of  twelve  hundred  and  fifty  dollars  each 
and  to  pay  the  income  of  one  of  the  said  equal  parts 

,  And  to  pay  the  income  of  the  other  equal  portion 

or  sum  of  twelve  hundred  and  fifty  dollars  to  Llewellyn 
Cadwallader  for  and  during  the  term  of  his  natural  life, 
and  upon  his  death  or  in  case  he  should  not  survive  his 
parents,  then  to  divide  the  said  sum  of  twelve  hundred 
and  fifty  dollars  among  his  children  share  and  share 
alike.  The  child  or  children  of  any  deceased  child  or 
children  of  the  said Llewellyn  Cadwallader  to  rep- 
resent his,  her  or  their  parent  or  parents  in  the  distribu- 
tion." 

David  S.  Cadwallader  and  Louisa  S.  Cadwallader,  who 
were  the  parents  of  Llewellyn  Cadwallader,  both  prede- 
ceased the  testatrix.  At  the  time  of  the  death  of  the  tes- 
tatrix, Llewellyn  Cadwallader  was  unmarried  and  with- 
out children. 

The  exceptants  contend  thftt  the  latter  part  of  the 
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recited  clause,  which  gives  to  Llewellyn  Cadwallader  the 
income  of  the  principal  sum  for  life,  and  at  his  death 
the  principal  to  his  children,  vests  the  principal  sum 
absolutely  in  him ;  in  other  words,  that  the  word  children 
is  used  by  the  testatrix  as  a  word  of  limitation.  The 
auditor  has  decided  that  "children'*  is  used  as  a  word 
of  purchase,  and  has  awarded  this  legacy  to  the  trustee, 
who  is  direct^  by  the  will  to  pay  the  income  to  Llewellyn 
Cadwallader  for  life  and  at  his  death  to  his  children. 

If  the  word  "children"  is  to  be  construed  as  a  word  of 
purchase,  they  take  by  way  of  purchase,  and  the  trust  is 
not  an  executed  one,  but  must  be  kept  alive  to  support 
the  remainder,  and  the  auditor's  conclusion  is  right;  if, 
on  the  other  hand,  the  word  "children"  is  to  be  construed 
as  a  word  of  limitation,  then  the  word  operates  by 
analogy  to  the  rule  in  Shelley's  Case,  to  define  the  inter- 
est of  the  life  beneficiary  as  an  absolute  one,  and  the  ex- 
ceptant is  right. 

Prima  facie  the  word  "children"  is  a  word  of  purchase, 
and  will  be  construed  as  such,  unless  it  appear  from  the 
will  that  the  word  has  been  clearly  used  as  a  word  of 
limitation.  This  is  the  ordinary  case  of  a  legacy  in  trust 
for  one  for  life  and  at  his  death  to  his  children,  with  but 
two  special  features,  one  is  the  superadded  words  of  dis- 
tribution, share  and  share  alike,  the  children  of  deceased 
children  taking  a  parent's  share,  and  the  other  is  the  fact 
that  at  the  death  of  the  testatrix  Llewellyn  Cadwallader 
had  no  children.  The  first  feature  in  the  use  of  the  word 
children  is  inconsistent  with  the  thought  of  heir  in  a  long 
line  of  lineal  descent,  because  it  provides  for  a  division 
transversely :  Chew's  App.,  37  Pa.  23.  The  second  fea- 
ture goes  back  to  Wild's  Case,  6  Coke  6  a,  the  first  resolu- 
tion in  which  is,  "that  if  A  devises  his  lands  to  B  and  to 
his  children  or  issue,  and  he  hath  not  any  issue  at  the 
time  of  the  devise  that  the  same  is  an  estate  tail."  This 
is  for  the  reason  that  being  real  estate,  unless  the  chil- 
dren were  in  esse  at  the  death  of  the  testator,  the  gift  of 
the  remainder  would  be  void,  but  there  was  an  expressed 
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Opinion  of  Court  below.  [66  Pa.  Superior  Ct. 
desire  to  provide  for  them,  hence  it  was  inferred  that  he 
intended  to  give  the  first  taker  an  estate  tail.  But  the 
rule  in  Wild's  case  does  not  apply  to  personal  property : 
Myer's  Appeal,  49  Pa.  113 ;  Conrsey  v.  Davis,  46  Pa.  29 ; 
Peale's  Est.,  31  Weekly  Notes  of  Cases,  551.  Moreover, 
in  our  case  the  gift  is  to  a  trustee  in  whom  the  entire  in- 
terest vests,  so  that  it  makes  no  difference  that  there  were 
no  children  in  esse  to  take  at  the  death  of  the  testatrix. 

The  auditor  has  so  well  supported  his  conclusion  on 
reason  and  authority,  that  it  would  be  superfluous  to 
traverse  the  same  ground.  To  the  many  authorities  cited 
by  the  auditor  may  be  added  Meyer's  App.,  supra,  which 
in  itself  is  decisive  of  the  question. 

It  only  remains  to  notice  the  authorities  cited  by  the 
exceptant.  In  Simpson  v.  Reed,  205  Pa.  53,  the  word 
children  is  construed  as  a  word  of  limitation,  because  in 
a  subsequent  clause  of  the  will  he  uses  the  word  heirs  as 
synonym  for  children.  There  is  no  such  feature  in  this 
case.  A  similar  use  of  the  word  children  as  synonymous 
with  heirs  is  to  be  found  in  Gilland  v.  Hallett,  240  Pa. 
268;  also  in  Asher  v.  Stewart,  246  Pa.  251,  and  in  Smith 
V.  Lindsey,  37  Pa.  Superior  Ct.  171.  In  Pifer  v.  Locke, 
205  Pa.  616,  the  word  issue  is  used  as  a  synonym  for 
children,  which  distinguishes  it  from  our  case.  To  the 
same  effect  is  Haldeman  v.  Haldeman,  40  Pa.  29,  and 
Campbeirs  Est,  202  Pa.  459.  It  is  an  estate  tail  in  realty 
and  an  absolute  estate  in  personalty,  where  the  first 
taker  takes  for  life  with  remainder  to  issue,  and  nothing 
to  show  that  issue  meant  children  in  the  restricted  sense : 
Potts's  App.,  30  Pa.  168.  YarnalPs  App.,  70  Pa.  335,  was 
a  case  of  limitation  for  life  and  then  to  those  entitled 
under  an  intestacy  of  the  life  tenant,  which  sheds  no 
light  on  our  case.  Brinton  v.  Martin,  197  Pa.  615,  was 
an  ultimate  limitation  to  the  heirs  of  the  first  taker 
which  is  essentially  different  from  our  case.  In  Blair  v. 
Miller,  80  Weekly  Notes  of  Cases,  486,  there  was  no  limi- 
tation to  the  first  taker  for  life,  which  differentiates  it 
from  our  case.    In  Packer's  Est.  ( No.  2 ) ,  246  Pa.  116,  the 
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gift  was  to  the  first  takers  and  their  issue,  which,  of 
course,  does  not  aid  us. 

The  authorities  cited  by  the  exceptant  do  not  support 
his  exceptions.  On  the  other  hand  the  authorities  cited 
by  the  auditor  abundantly  support  his  conclusion,  to 
which,  as  heretofore  stated,  may  be  added  Myer's  App., 
supra,  and  note  on  children  as  a  word  of  purchase  or 
limitation,  12  Lawyers'  Reports  Annotated  (N.  S.),  page 
283,  and  note  on  the  rule  in  Shelley's  Case,  29  Id.  page 
963. 

We  therefore  dismiss  the  exceptions  and  enter  the  fol- 
lowing decree : 

And  now,  December  4,  1915,  it  is  ordered,  adjudged 
and  decreed  that  the  exceptions  to  the  auditor's  report 
be  dismissed,  and  that  the  said  report  be  confirmed,  and 
that  distribution  be  made  in  accordance  therewith. 

Error  assigned  was  the  decree  of  the  court. 

James  C,  Sellers,  for  appellant. — The  trust  is  not  an 
active  one :  Haldeman  v.  Haldeman,  40  Pa.  29 ;  Ogden's 
App.,  70  Pa.  501;  St.  Luke's  Church  App.,  1  Walk.  283; 
Rodrigue's  App.,  1  Mona.  59;  Bennett's  Est.,  41  Pa. 
Superior  Ct.  579;  Hemphill's  Est.,  180  Pa.  95;  Fitz- 
patrick's  Est,  233  Pa.  33. 

There  is  no  remainder  to  be  protected :  Potts's  App., 
30  Pa.  168;  Simpson  v.  Reed,  205  Pa.  53;  Pifer  v.  Locke, 
205  Pa.  616;  Brinton  v.  Martin,  197  Pa.  615;  Moyer  v. 
Rentschler,  231  Pa.  620;  Gilland  v.  Hallett,  240  Pa. 
268;  Asper  v.  Stewart,  246  Pa.  251;  Smith  v.  Lindsey, 
37  Pa.  Superior  Ct.  171. 

While  technically  an  estate  tail  cannot  be  created  in 
personalty,  words  which  would  create  an  estate  tail  in 
realty,  when  used  as  to  personalty,  give  an  absolute  in- 
terest :  Twin  v.  Fisher,  15  S.  &  R.  114 ;  Kirby^s  Est.,  235 
Pa.  542. 

y.  CHlpin  Rohinsofiy  for  appellee. 
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Opinion  of  the  Court     [66  Pa.  Superior  Ct. 

Pbb  Curiam,  March  13, 1917 : 

The  construction  of  the  disputed  clause  in  the  will  of 
Mary  Lewis  has  been  fully  considered  by  the  auditor  ap- 
pointed to  make  distribution  of  the  estate,  and  in  an 
opinion  of  the  Orphans'  Court,  dismissing  exceptions 
filed  thereto.  It  is  not  necessary  to  add  anything  further 
to  justify  the  conclusion  reached  by  Judge  Bboomall. 

The  decree  is  affirmed. 


Hemphill  v.  Enterprise  Lodge  No.  75,  Appellant. 

Beneficial  associations — Expulsion  of  member — Remedies  pro- 
vided by  constitution  and  by-laws— Evidence. 

On  a  bill  in  equity  praying  for  an  injunction  to  restrain  the 
members  of  a  beneficial  association  from  denying  the  plaintiff  the 
rights  and  privileges  of  membership  in  such  association,  a  decree 
in  favor  of  the  plaintiff  will  be  sustained  where  it  appears  that  the 
defendant  had  exhausted  all  of  the  remedies  provided  by  the  con- 
stitution and  by-laws  of  the  association,  and  the  court  below  found 
as  fact  that  there  was  no  evidence  to  support  the  charges  that  the 
plaintiff  by  his  actions  and  conduct  had  violated  several  provisions 
of  the  constitution  of  the  association. 

In  such  a  case  the  fact  that  the  plaintiff  had  filed  a  bill  in  equity 
to  restrain  a  proposed  merger  of  the  association  with  another  as- 
sociation on  the  ground  that  many  illegal  votes  had  been  polled  at 
the  meeting  which  voted  for  the  merger,  is  not  "conduct  imbecom- 
ing  a  member"  of  the  association  within  the  meaning  of  such  words 
as  used  in  the  constitution. 

Where  the  constitution  of  a  beneficial  association  provides  for 
the  appointment  of  a  committee  to  try  a  member  against  whom 
charges  are  made,  and  directs  that  the  report  of  the  committee 
shall  be  read,  and  if  "approved  by  a  majority  of  the  members  pres- 
ent, it  shall  be  the  judgment  of  the  lodge,  and  shall  be  so  declared 
by  the  president,"  an  expulsion  of  a  member  who  has  been  tried, 
will  not  be  sustained,  where  it  appears  that  the  committee  reported 
that  they  found  the  accused  "gruilty  in  manner  and  form  as 
charged,"  and  that  such  report  was  submitted  to  a  meeting  of  the 
lodge,  and  on  motion  it  was  carried  that  "above  report  be  received 
and  recommendation  complied  with,"  without  any  other  action,  and 
with  no  declaration  by  the  president  that  the  report  of  the  com- 
mittee was  the  judgment  of  the  lodge. 
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Where  a  person  has  been  for  many  years  a  member  of  a  bene- 
ficial association,  and  has  paid  his  dues,  and  the  association  is  called 
upon  in  judicial  proceedings  to  support  its  act  in  expelling  him, 
all  the  facts  essential  to  the  conviction  of  a  member  both  as  to  the 
cause  of  disfranchisement  and  the  mode  of  proceeding,  must  be 
made  to  appear. 

Argued  Oct.  11,  1916.  Appeal,  No.  88,  Oct.  T.,  1916, 
by  defendant,  from  decree  of  C.  P.  No.  2,  Philadelphia 
Co.,  Dec.  T.,  1913,  No.  1311,  on  bill  in  equity  in  case  of 
John  S.  Hemphill  v.  Enterprise  Lodge  No.  75,  Brother- 
hood of  Locomotive  Firemen  and  Enginemen  and  others. 
Before  Oblady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HART,  Trbxler  and  Williams,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction.  Before  Dough- 
erty, J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  the  decree  of  the  court. 

F.  B.  Bracken^  for  appelllant — The  expulsion  was 
proper :  Commonwealth  ex  rel.  v.  Union  League,  135  Pa. 
301;  Sperry's  App.,  116  Pa.  391;  Carlin  v.  Ancient 
Order  of  Hibernians,  54  Pa.  Superior  Ct.  512;  Crow  v. 
Capital  City  Council,  26  Pa.  Superior  Ct  411. 

Arthur  8.  Arnold,  for  appellee. — ^While  a  member  of  a 
lodge  can  be  expelled  for  proper  cause,  the  cause  must 
be  alleged,  it  must  be  sustained  and  it  must  be  found : 
Weiss  V.  Musical  Union,  189  Pa.  446;  Commonwealth 
ex  rel.  v.  German  Society,  15  Pa.  251 ;  Sociely  for  Visit- 
ation of  the  Sick  v.  Commonwealth  ex  rel.,  52  Pa.  125 ; 
Schroger  v.  Society,  13  Philadelphia  113. 

The  technical  procedure  laid  down  by  the  by-laws  of 
the  lodge  must  be  followed :  Gill  v.  Ladies  Catholic  Be- 
nevolent Assn.,  36  Pa.  Superior  Ct.  458;  Commonwealth 
V.  German  Society,  15  Pa.  251. 
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Arguments — Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
Where  the  real  cause  for  expulsion,  however  concealed, 
is  an  appeal  to  the  State  courts,  and  it  is  sought  to  con- 
demn a  man  for  simply  resorting  to  legal  proceedings, 
the  expulsion  is  illegal :  Sweeney  v.  Hugh  Mcfi.  B.  So- 
ciety, 14  Weekly  Notes  of  Cases,  466. 

Opinion  by  Henderson,  J.,  March  16, 1917 : 
The  proceeding  in  the  court  below  was  a  bill  in  equity 
praying  for  an  injunction  restraining  the  defendants 
from  denying  the  plaintiff  the  rights  and  privileges  of 
membership  in  "Enterprise  Lodge  No.  75,  Brotherhood 
of  Locomotive  Firemen  and  Enginemen."  It  is  averred 
in  the  bill  and  admitted  in  the  answer  that  the  defendant 
society  is  an  unincorporated  beneficial  association  of 
which  the  complainant  became  a  member  November  11, 
1881,  and  so  continued  until  July  27, 1913,  when  he  was 
expelled.  He  held  a  beneficial  certificate  issued  by  the 
society  on  which  he  had  paid  assessments  amounting  to 
$496.25,  and  which  entitled  him  to  benefits  if  permanent- 
ly injured  and  his  wife,  or  other  designated  beneficiary, 
to  $1,500  in  the  event  of  his  death.  His  dues  were  paid 
in  accordance  with  the  rules  of  the  order  and  he  was  a 
member  in  good  standing  until  the  presentation  of  the 
charges  out  of  which  the  expulsion  came.  The  charges 
were  preferred  by  two  members  of  the  lodge  on  June  16, 
1912,  at  a  special  meeting.  Three  violations  of  the  law 
of  the  order  were  set  forth.  The  first  alleged  that  the 
plaintiff  in  violation  of  his  obligation  and  of  Section  2 
of  Article  XXVIII  of  the  Constitution  revealed  the 
secrets  of  the  order  and  its  unwritten  work  and  business 
in  the  lodge  to  divers  persons.  The  second  averred  that 
the  complainant  had  in  violation  of  his  obligation  and  of 
Section  5  of  Article  XXVIII  of  the  Constitution  con- 
ducted himself  in  a  manner  unbecoming  a  member  of  the 
lodge  and  made  false  statements  to  and  about  a  lodge 
and  continually  and  contumaciously  harassed  the  of- 
ficers and  brethren  in  and  about  their  efforts  to  accommo- 
date their  grievances  under  consideration  between  their 
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employers  and  themselves.  The  third  charge  was  that 
the  plaintiff  in  violation  of  his  obligation  and  of  Section 
6  of  Article  XXVIII  of  the  Constitution  circulated  slan- 
derous and  libelous  reports  about  a  grand  lodge  officer. 

The  constitution  of  the  lodge  provides  that  when 
charges  have  been  preferred  they  shall  forthwith  be  re- 
ferred to  a  committee  of  three  disinterested  members 
for  investigation  who  shall  proceed  to  try  the  case  in  ac- 
cordance with  the  mode  of  procedure  prescribed.  At  the 
conclusion  of  the  testimony  the  committee  is  required  to 
agree  on  a  verdict  which  shall  be  reduced  to  writing  and 
reported  at  the  next  regular  meeting  of  the  lodge,  to- 
gether with  a  record  of  the  proceedings  and  the  testimony 
received.  Paragraph  J  of  Section  2  of  Article  XVIII  of 
the  Constitution  is  as  follows :  "The  report  of  the  com- 
mittee shall  be  read  and  if  approved  by  a  majority  of  the 
members  present  it  shall  be  the  judgment  of  the  Lodge 
and  shall  be  so  declared  by  the  President  and  entered  in 
full  on  the  minutes  and  the  Recording  Secretary  shall 
forward  a  copy  of  the  verdict  to  the  accused  under  seal 
of  the  Lodge.*'  The  charges  were  referred  to  a  committee 
in  accordance  with  the  provisions  of  the  constitution. 
This  committee  after  having  held  four  meetings  for  the 
taking  of  testimony  and  the  consideration  of  the  case 
presented  a  report  at  a  meeting  of  the  lodge  held  July 
27,  1912,  in  which  they  found  the  accused  "guilty  in 
manner  and  form  as  charged'' ;  whereupon,  the  follow- 
ing action  was  had  as  shown  by  the  minutes  of  the  lodge : 
"On  motion  by  Bro.  Leahy  seconded  by  Bro.  Smith  that 
above  report  be  received  and  recommendation  complied 
with,  carried."  No  other  action  with  reference  to  the 
rei)ort  was  taken  and  there  was  no  declaration  by  the 
president  that  the  report  of  the  committee  was  the  judg- 
ment of  the  lodge.  An  appeal  was  taken  from  this 
action  by  the  accused  in  accordance  with  the  laws  of  the 
organization  and  a  reinstatement  demanded  which  was 
refused  and  it  is  admitted  that  he  has  exhausted  all  the 
remedies  afforded  him  by  the  laws  and  practices  of  the 
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organization.  The  averment  of  the  bill  is  that  his  ex- 
pulsion by  the  lodge  was  unlawful  because  not  sup- 
ported by  any  evidence  of  a  violation  of  its  laws  and  be- 
cause the  trial  was  not  conducted  in  conformity  to  the 
provisions  of  the  constitution  relating  thereto.  The 
learned  judge  of  the  court  below  after  a  careful  consider- 
ation of  the  evidence  held  that  it  was  destitute  of  facts 
which  would  support  any  of  the  charges ;  that  the  com- 
plainant had  not  violated  any  of  the  by-laws,  rules  or 
regulations  of  the  order  and  that  he  was  improperly  ex- 
pelled from  the  lodge.  The  appellant's  contention  is 
that  there  was  evidence  to  support  two  of  the  charges 
and  that  the  irregularities  in  the  trial  were  not  of  such 
character  as  to  aflfect  the  action  of  the  lodge.  The  juris- 
diction of  the  court  to  hear  and  determine  the  case  is  not 
questioned.  All  that  is  contended  for  by  the  appellant 
is  that  if  there  was  evidence  in  support  of  the  charges 
and  the  trial  was  regularly  conducted  the  defendant  is 
bound  by  the  law  of  the  order  and  it  is  not  within  the 
capacity  of  a  court  of  equity  to  dispose  of  the  case  on  a 
consideration  of  a  preponderance  of  evidence  or  of  some 
irregularity  not  of  consequence.  It  seems  not  to  be  dis- 
puted that  the  third  charge  against  the  plaintiff  was 
not  sustained  and  the  first  had  less  merit  and  less  sup- 
port in  the  evidence.  It  apparently  had  its  foundation  in 
the  action  of  the  plaintiff  in  filing  a  bill  in  equity  in  the 
Court,  of  Common  Pleas  No.  1  of  Philadelphia  County 
asking  for  an  injunction  to  restrain  the  officers  of  the 
Brotherhood  of  Locomotive  Firemen  and  Enginemen 
from  proceeding  to  carry  out  a  plan  of  federation  with 
the  Order  of  Railway  Conductors  and  the  Brotherhood  of 
Railroad  Trainmen,  a  plan  of  which  federation  had 
been  submitted  to  the  order  to  which  the  plaintiff  be- 
longed for  approval,  this  approval  to  be  obtained  by  a 
vote  of  the  order.  The  plaintiff  and  other  members  of 
the  lodge  objected  to  the  proposed  federation  and  op- 
posed the  adoption  of  the  plan.  When  the  votes  were 
canvassed  it  was  alleged  by  some  of  the  opponents  there- 
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to  that  many  illegal  votes  were  polled,  and  this  was  the 
principal  ground  on  which  the  plaintiff  based  his  case 
in  the  proceeding  to  restrain  the  carrying  out  of  the 
federation  scheme.  That  the  plaintiff  had  a  right  to  go 
into  court  to  prevent  the  carrying  through  of  the  feder- 
ation plan  can  hardly  be  disputed.  It  was  not  a  project 
provided  for  by  the  constitution  and  by-laws  of  the 
order,  but  a  movement  proposed  by  some  one  for  the 
cooperation  of  the  different  orders  presumably  for  their 
common  interests.  Conceding  the  propriety  of  the  plan 
the  plaintiff  and  those  thinking  with  him  nevertheless 
had  a  right  to  resort  to  any  lawful  means  to  prevent  their 
own  organization  from  entering  into  an  entangling  alli- 
ance with  any  similar  body.  Moreover,  there  was  no 
testimony  offered  in  this  case  as  to  what  was  said  and 
done  in  the  proceeding  in  the  Court  of  Common  Pleas 
No.  1.  The  most  that  was  attempted  was  the  offer  of  the 
opinion  of  three  members  of  the  order  that  by  filing  the 
bill  in  the  latter  court  there  was  a  revealing  of  the  secrets 
of  the  order  and  its  unwritten  work.  This  was  clearly 
not  the  result  of  that  proceeding  and  the  learned  judge 
has  well  found  that  ^^there  was  nothing  said  or  done  in 
the  course  of  the  proceeding  in  the  Court  of  Common 
Pleas  No.  1,  which  can  be  said  in  any  way  to  have  re- 
vealed the  inner  work  of  the  Brotherhood.^'  The  second 
charge  was  more  particularly  relied  on  to  sustain  the 
plaintiff's  expulsion  and  of  that  the  trial  judge  said :  "I 
have  read  with  the  greatest  care  all  the  testimony  that 
was  taken  at  the  trial  and  I  can  find  absolutely  nothing 
in  supi>ort  of  this  charge I  find  nothing  in  the  con- 
stitution or  by-laws  punishing  a  member  for  acting  in 
the  manner  described  nor  do  I  find  any  evidence  given  of 
any  misconduct  on  the  part  of  the  plaintiff  which  in  any 
way  tended  to  harass  the  officers  of  the  Brotherhood  in 
the  manner  described."  What  is  called  by  the  appellant 
"the  plaintiff's  unjustifiable  precipitancy  in  resorting  to 
litigation  with  his  Lodge  and  Brotherhood"  is  the  princi- 
pal matter  covered  by  this  charge  to  which  may  be  added 
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an  alleged  misstatement  in  a  communication  to  Lodge 
No.  233  of  Delaware  as  to  the  attitude  of  the  plaintiflPs 
lodge  on  the  subject  of  the  federation.  That  there  was 
no  precipitancy  on  the  part  of  the  plaintiflF  in  moving  to 
restrain  the  carrying  out  of  the  federation  plan  is  ap- 
parent from  the  evidence.  The  federation  had  been  ac- 
complished  so  far  as  the  action  of  the  plaintiflf's  order 
was  concerned  and  the  officials  of  the  federation  were 
then  in  conference  and  consultation  as  a  result  of  the 
assumed  adoption  of  the  federation  plan.  If  any  legal 
action  was  to  be  taken  the  time  was  opportune  and  the 
plaintiff  can  not  be  charged  with  haste  in  that  respect. 
It  is  true,  he  and  others  made  objection  against  the  plan 
of  federation  in  a  letter  addressed  to  the  president  of  the 
brotherhood  on  May  12, 1912,  which  letter  was  submitted 
by  the  lodge  to  the  president  on  May  16,  1912,  and  that 
letter  was  referred  by  t^ie  president  to  the  vice-president 
for  Investigation  and  report  to  the  lodge.  But  this  was 
an  informal  proceeding  and  led  to  nothing.  The  feder- 
ation board  was  organized  and  at  work  before  the  in- 
junction was  served.  We  are  not  willing  to  sustain  the 
contention  of  the  appellant  that  the  appeal  to  the  court 
without  notice  of  the  plaintiff's  intention  so  to  do  was 
"conduct  unbecoming  a  member  of  his  Brotherhood.-' 
Nothing  in  the  laws  of  the  order  forbade  such  proceed- 
ings nor  is  there  any  policy  of  law  which  precludes  one 
so  situated  from  asserting  a  right  in  a  court  of  justice. 

But  irrespective  of  the  cause  of  the  expulsion  there  is  a 
defect  in  the  proceeding  which  renders  it  invalid.  The 
constitution  of  the  order  provides  as  already  noticed 
that  the  report  of  the  trial  committee  must  be  approved 
by  a  majority  of  the  members  present  at  the  meeting  of 
the  lodge  at  which  the  case  was  considered.  There  is 
nothing  in  the  evidence  to  show  who  attended  the  meet- 
ing, how  many  voted  or  that  a  majority  approved  of  the 
committee's  report  This  is  not  a  matter  of  form  but  of 
substance.  The  evident  purpose  of  the  provision  was 
that  there  should  be  an  expression  of  opinion  of  at  least 
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a  majority  of  the  members  present  indicated  by  their 
votes.  It  is  all  the  more  important  when  property  rights 
are  involved  and  a  penalty  proposed  to  be  enforced 
against  a  member.  The  plaintiff  had  been  connected 
with  this  order  for  about  thirty  years  and  had  contrib- 
uted funds  for  the  relief  of  those  who  were  entitled  to 
aid  under  the  beneficiary  provision  of  the  constitution. 
When  it  is  proposed  to  expel  a  member  so  situated  it  is 
necessary  that  compliance  with  the  law  which  the  mem- 
bers have  ordained  be  observed.  It  is  the  rule  that  to 
support  an  expulsion  all  the  facts  essential  to  the  con- 
viction both  as  to  the  cause  of  disfranchisement  and  the 
mode  of  proceeding  must  be  made  to  appear :  Com.,  ex 
rel.,  Fisher  v.  German  Society,  15  Pa.  251 ;  The  Society 
for  the  Visitation  of  the  Sick,  Etc.,  v.  Com.,  52  Pa.  125; 
Manning  v.  Klein,  1  Pa.  Superior  Ct.  210.  In  the  latter 
case  the  court  after  referring  to  the  fact  that  the  mem- 
ber had  for  a  number  of  years  paid  dues  and  assessments 
which  gave  him  the  right  in  case  of  sickness  or  accident 
to  receive  benefits  from  the  association  and  in  case  of  his 
death  provision  for  his  family  said :  "It  is  not  a  light 
matter  to  be  deprived  of  such  privileges  and  courts  will 
carefully  scan  the  steps  by  which  such  a  conclusion  is 
reached."  All  of  the  authorities  show  that  the  proceed- 
ings must  be  regular  and  that  there  must  be  a  proper 
finding  and  judgment.  By  referring  to  Black  and  White 
Smith  Society  v.  Van  Dyke,  2  Whar.  309;  Com.  ex  rel. 
V.  German  Society,  supra ;  Society,  Etc.,  v.  Com.,  52  Pa. 
125 ;  Com.  v.  Union  League,  135  Pa.  301 ;  and  Manning 
V.  Klein,  et  al.,  supra,  it  will  be  seen  that  in  all  of  them 
the  record  showed  the  requisite  affirmative  vote  to  sup- 
port a  conviction.  Nor  is  the  approval  of  the  report  of 
the  committee  sufficient  action  to  effect  an  expulsion. 
It  must  be  declared  to  be  the  judgment  of  the  lodge  by 
the  president.  It  was  intended  in  this  way  to  make  up  a 
record  which  would  definitely  establish  the  fact  of  ex- 
pulsion. There  was  such  disregard  of  the  law  of 
the  order  with  respect  to  action  on  the  report  of  the 
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committee  that  the  .expulsion  can  not  be  sustained. 
There  are  many  assignments  of  error  but  we  deem  it 
unnecessary  to  consider  them  in  view  of  the  conclusion 
now  reached.  We  regard  the  proceeding  as  so  irregular 
as  to  be  wholly  invalid  and  that  no  property  right  under 
the  plaintiff's  beneficiary  certificate  or  right  of  member- 
ship in  the  lodge  could  be  affected  by  the  action  of  July 
27,  1912.  The  exceptions  are  dismissed  and  the  decree 
affirmed  at  the  cost  of  the  appellants. 


Edgemont  Street. 

Road  law — Vacation  of  street — Access — Damages, 
An  owner  of  property  is  not  entitled  to  damages  for  alleged  in- 
juries arising  from  ,the  vacation  of  a  portion  of  a  street,  where  it 
appears  that  the  effect  of  the  vacation  was  not  to  cut  off  access  to 
the  claimant's  properly  from  any  direction,  but  merely  to  make  it 
necessary,  when  going  in  one  direction,  to  travel  a  short  dis- 
tance further  in  order  to  reach  the  system  of  streets  in  that  direc- 
tion. 

Argued  Oct.  9,  1916.  Appeal,  No.  14,  Oct.  T.,  1916, 
by  John  W.  Sheets,  Sr.,  from  order  of  Q.  S.  Philadelphia 
Co.  Court  No.  4,  Dec.  T.,  1912,  dismissing  exceptions  to 
report  of  Board  of  Viewers  in  the  Matter  of  the  Strik- 
ing from  tKe  City  Plan  and  Vacating  Edgemont  Street 
from  Boston  Avenue  to  Cumberland  Street.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kephart, 
Trexler  and  Williams,  eT J.    Affirmed. 

Exceptions  to  report  of  board  of  view. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  dismissing  the  exceptions. 

Frederick  J.  Knaus,  for  appellant,  cited:  Mellor  v. 
Philadelphia,  160  Pa.  614 ;  Howard  Street,  142  Pa.  601. 
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John  P.  Connelly,  City  Solicitor,  for  appellee,  cited : 
Melon  Street,  182  Pa.  397;  Ruscomb  Street,  33  Pa.  Su- 
perior Ct  148. 

Opinion  by  Poetbb,  J.,  March  16, 1917 : 
Edgemont  street,  from  the  north  line  of  Boston  street 
to  the  south  line  of  Cumberland  street,  a  distance  of  one 
square,  was,  under  the  authority  of  an  ordinance,  duly 
stricken  from  the  city  plan  and  vacated.    The  appellant 
presented  his  petition  to  the  court  below  alleging  that 
his  property  had  been  damaged  by  the  vacation  of  the 
part  of  the  street  in  question  and  praying  for  the  ap- 
X>ointment  of  viewers  to  assess  his  damages.    The  viewers 
reported  that  all  properties  fronting  on  the  part  of  Edge- 
mont street  which  remained  open  and  all  properties 
fronting  on  Boston  street,  still  have,  after  the  vacation 
of  that  part  of  Edgemont  street  lying  north  of  Boston 
street,  access  to  the  general  system  of  streets  in  the  neigh- 
borhood from  both  the  north  and  south,  but  access  from 
the  north  was  less  direct  and  less  convenient.    The  view- 
ers were  of  opinion  that  under  the  law,  as  decided  in 
Buscomb  street,  33  Pa.  Superior  Ct.  148,  the  appellant 
was  not  entitled  to  recover  damages,  and  so  found.    Mr. 
Sheetz  filed  exceptions  to  this  report,  which  the  court, 
being  of  opinion  that  the  finding  of  the  viewers  was  cor- 
rect, overruled,  and  from  that  order  we  have  this  appeal. 
The  plans  which  accompany  the  rejwrt  of  viewers  show 
that  the  appellant  is  the  owner  of  seven  contiguous 
houses  which  front  on  the  south  side  of  Boston  street,  one 
of  the  houses  being  situate  at  the  southeast  corner  of 
Boston  street  and  Edgemont  street  and  extending  back 
along  the  east  side  of  the  latter  street.    Boston  street  in- 
tersects Edgemont  street  between  the  property  of  the  ap- 
pellant and  the  part  of  Edgemont  street  which  was  va- 
cated.   The  part  of  Edgemont  street  which  remains  open 
extends  south  from  the  north  line  of  Boston  street  to 
York  street,  which  street  connects  with  the  general  sys- 
tem of  streets  to  the  east  and  west.    Boston  street  ex- 
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tends  eastwardly  from  Edgemont  street,  along  and  past 
the  property  of  the  appellant,  to  Salmon  street,  an  open 
street  which  extends  through  from  York  street  to  Cum- 
berland street,  the  latter  seeming  to  be  one  of  the  prin- 
cipal streets,  one  hundred  and  twenty  feet  wide,  connect- 
ing with  the  entire  system  of  streets  o(  the  city.  Access 
to  plaintiflPs  property  from  the  south,  east  and  west  was 
not  affected  by  the  vacation  of  Edgemont  street.  Access 
to  the  property  from  the  north  was  to  a  certain  extent 
aflFected.  The  most  direct  way  from  a  part  of  appellant's 
property  northward  to  Cumberland  street  was  over  the 
part  of  Edgemont  street  whicli  was  vacated.  The  dis- 
tance from  appellant's  corner  lot  to  the  south  side  of 
Cumberland  street  having  been  one  hundred  and  ninety- 
one  feet  and  the  distance  which  will  not  have  to  be  trav- 
eled, from  the  same  corner,  along  Boston  street  and 
Salmon  street  to  Cumberland  street,  is  about  three  hun- 
dred and  thirty  feet.  From  the  house  at  the  east  end  of 
the  row  owned  by  appellant,  however,  the  shortest  dis- 
tance to  Cumberland  street  always  was  by  way  of  Bos- 
ton street  and  Salmon  street.  It  thus  appears  that  while 
as  to  the  greater  part  of  appellant's  property,  the  va- 
cation of  part  of  Edgemont  street  has  increased  the  dis- 
tance which  persons  must  travel  in  order  to  reach  Cum- 
berland street,  that  increase  is  only  about  two  hundred 
feet. 

This  is  clearly  a  case  where  the  effect  of  the  vacation 
of  a  part  of  a  street  is  not  to  cut  oflf  access  to  the  lots 
from  any  direction,  but  merely  to  make  it  necessary, 
when  going  in  one  direction,  to  travel  a  short  distance 
further  in  order  to  reach  the  system  of  streets  in  that 
direction.  Mature  consideration  of  the  very  able  brief 
furnished  by  counsel  for  the  appellant  has  not  enabled 
us  to  discover  any  ground  upon  which  this  case  can  be 
distinguished  from  Ruscomb  Street,  30  Pa.  Superior  Ct. 
476,  and  33  Pa.  Superior  Ct.  148.  That  case  had  been 
decided  in  the  court  below  by  Judge  Moschziskbr  then 
sitting  in  the  Court  of  Quarter  Sessions  of  Philadelphia 
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County,  whose  opinion  was  reported  in  14  Pa.  District 
Reports  177.  The  question  was  in  the  several  opinions 
in  that  case  so  fully  and  so  ably  discussed  that  it  is  un- 
necessary to  attempt  any  addition  thereto. 

The  order  of  the  court  below  is  affirmed  and  the  appeal 
is  dismissed  at  costs  of  the  appellant. 


Worthington  v.  Levis. 

Mortgage — Judgment — Opening  judgment — Evidence — Interven- 
ing creditor. 

Where  judgment  has  been  entered  in  foreclosure  proceedings  in 
favor  of  the  use-plaintiff,  the  assignee  of  the  mortgage,  for  want 
of  an  affidavit  of  defense,  and  subsequently  an  owner  of  a  judg- 
ment against  the  mortgagor,  junior  to  the  mortgage,  presents  a 
petition  to  open  the  judgment  alleging  that  the  mortgage  had 
been  fraudulently  made,  and  the  use-plaintiff  files  an  answer  aver- 
ring that  he  was  not  conversant  with  the  facts,  but  not  denying 
them,  and  at  the  trial  of  the  issue  the  defendant  merely  offers  the 
petition  and  the  answer  to  establish  the  fraud  on  the  ground  that 
the  answer  did  not  deny  the  aUegations  of  fraud  in  the  petition, 
the  trial  court  commits  no  error  in  sustaining  an  objection  to  the 
admission  of  these  papers. 

In  such  a  case  the  fact  that  the  record  was  not  amended  so  as 
to  make  the  use-plaintiff  a  party,  until  after  the  judgment  was 
opened,  is  immaterial. 

Argued  Nov.  10, 1916.  Appeal,  No.  233,  Oct.  T.,  1916, 
by  George  Wright,  from  judgment  of  C.  P.  No.  3,  Phila- 
delphia Co.,  Sept.  T.,  1913,  No.  820,  on  verdict  for  plain- 
tiff in  case  of  Henry  E.  Worthington,  Mtge.,  to  the  use  of 
William  H.  Good  v.  William  Levis,  Mtgr.  and  Real 
Owner,  and  George  Wright,  Intervening  defendant.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trbxlbr  and  Williams,  JJ.    AflBrmed. 

Issue  to  determine  the  validity  of  a  judgment  entered 
for  want  of  an  aflSdavit  of  defense  on  a  scire  facias  sur 
mortgage.    Before  Ferguson,  J. 
VOLw  LXVI— 10 
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The  facta  are  stated  in  the  opinion  of  the  Superior 
CJourt 

Verdict  and  judgment  for  plaintiff  for  |1,457.17. 
George  Wright,  intervening  defendant,  appealed. 

Error  assigned  was  in  refusing  to  admit  in  evidence 
the  petition  and  answer  on  the  rule  to  opei|,  and  in  refus- 
ing binding  instructions  for  the  intervening  defendant. 

L.  W.  Baxter,  for  appellant — It  was  error  to  exclude 
the  petition  and  answer:  Haupt  v.  Henninger,  37  Pa. 
138;  Evans  v.  Reed,  78  Pa.  415;  Eckman  v.  Eckman,  68 
Pa.  460;  Graham's  Est.,  12  D.  R.  415;  Com.  v.  Monon- 
gahela  Bridge  Co.,  216  Pa.  108 ;  Spang  v.  Mattes,  253  Pa. 
101 ;  Levy  v.  Gilligan,  244  Pa.  272 ;  Selig  v.  Rehfuss,  195 
Pa.  200;  Stewart  v.  Gleason,  23  Pa.  Superior  Ct.  325. 

The  judgment  itself  was  void,  having  been  entered 
without  authority  of  law,  and  the  amendment  of  the  rec- 
ord was  error :  Delp  v.  Pfarr,  20  D.  R.  134 ;  Citizens  Nat. 
Bank  v,  Hileman,  233  Pa.  432;.  Long  v.  Lemoyne  Boro., 
222  Pa.  311;  Noble  v.  Thompson  Oil  Co.,  79  Pa.  354; 
Crutcher  v.  Com.,  6  Wharton  340;  Duffy  v.  Houtz,  105 
Pa.  96;  Nevil  v.  Heinke,  22  Pa.  Superior  Ct.  614;  Reis 
V.  McDevitt,  219  Pa.  414. 

J.  H.  Qrater,  for  appellee,  cited :  Whitehead  v.  North 
H.  School  District,  145  Pa.  418. 

Opinion  by  Tbbxler,  J.,  March  13,  1917 : 
William  Levis  gave  a  mortgage  to  Henry  E.  Worth- 
ington.  A  scire  facias  was  issued  and  judgment  entered 
for  want  of  an  afftdavit  of  defense.  The  petition  of 
George  Wright,  intervening  defendant,  was  then  pre- 
sented to  the  court  to  open  the  judgment.  The  court 
made  the  rule  absolute.  On  the  trial  of  the  issue  Wil- 
liam H.  Good,  who  had  become  the  owner  of  the  mort- 
gage by  assignment,  oflFered  the  mortgage,  bond  and  as- 
signment in  evidence.    The  defendant  oflfered  nothing 
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by  way  of  a  defense  except  that  he  sought  to  introduce 
the  petition  that  had  been  presented  to  the  court  in  the 
proceedings  looking  to  the  opening  of  the  judgment  and 
the  answer  to  the  petition  as  proof  of  the  fact  that  the 
mortgage  was  fraudulent  and  void  as  to  creditors.  The 
basis  of  his  offer  was  that  the  answer  to  the  i>etition 
filed  by  Grood  did  not  contain  any  denial  of  the  allega- 
tions of  fraud  contained  in  the  petition.  The  court  sus- 
tained the  objection  to  the  admission  of  these  papers  and 
this  is  the  principal  matter  submitted  for  our  consider- 
ation. 

When  the  preliminary  inquiry  was  under  way,  the 
failure  of  the  plaintiff  to  deny  the  allegation  set  forth  in 
the  petition  to  open  judgment  permitted  the  court  to 
take  the  facts  alleged  in  the  petition  as  verity.  The  sole 
question  before  the  court  was  whether  the  judgment 
should  be  opened  and  the  defendant  allowed  to  present 
his  side  of  the  case  to  a  jury.  Good,  being  the  equitable 
plaintiff,  was  not  in  a  position  to  deny  the  existence  of 
facts  with  which  he  was  not  conversant  His  position 
might  be  expressed  thus :  '^As  I  do  not  know,  I  cannot 
deny.^^  The  assumption  of  the  verity  of  the  declarations 
in  the  petition  arise  not  from  any  admission  made  by 
Good  but  under  a  provision  established  by  a  rule  of 
court  When  the  matter  came  to  trial  before  the  jury, 
having  offered  the  mortgage  in  evidence,  he  submitted  a 
prima  facie  case.  It  then  became  the  duty  of  the  defend- 
ant to  show  the  fraud  alleged.  The  learned  judge  in  dis- 
posing of  the  rule  to  open  the  judgment  in  his  opinion 
properly  defines  the  status  of  the  parties.  "The  impor- 
tant question  for  determination  at  the  trial  is  whether  or 
not  the  mortgage  was  a  voluntary  one  and  without  con- 
sideration^^ and  further  on,  "If  however  there  is  proof 
that  it  was  a  voluntary  mortgage  and  its  existence  was 
unknown  to  him  the  burden  still  rests  on  the  petitioner 
(the  defendant)  to  show  that  there  was  an  intent  to 
hinder,  delay  and  defraud  creditors  including  himself." 
H^d  there  b^n  an  affirmative  admission  on  the  part  of 
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the  owner  of  the  mortgage,  the  question  presented  would 
be  entirely  different.  The  cases  cited  by  the  appellant  do 
not  present  the  same  question  as  the  one  we  are  con- 
sidering. In  Haupt  V.  Henninger,  37  Pa.  138,  it  was 
held  that  depositions  taken  under  a  rule  to  show  cause 
why  a  judgment  should  not  be  opened  are  competent  evi- 
dence on  the  trial  of  an  issue  directed  by  the  court  to 
determine  the  validity  of  the  judgment.  In  that  case  the 
depositions  were  regarded  as  secondary  evidence  but 
were  admissible  when  the  witness  was  dead  or  out  of  the 
jurisdiction  of  the  court.  They  had  been  taken  subject  to 
the  opportunity  of  cross-examination.  Evans  v.  Reed,  78 
Pa.  415,  was  also  a  case  where  the  deposition  of  a  party 
who  had  died  was  admitted.  The  same  may  be  said  of 
the  other  cases  cited  by  the  defendant.  There  is  a  very 
evident  distinction  between  admitting  the  answer  to  a 
rule  to  prove  an  implied  admission  under  a  rule  of  court 
and  the  testimony  of  witnesses  obtained  under  a  rule  to 
take  depositions.  We  think  the  court  was  clearly  right 
in  excluding  the  testimony.     • 

Objection  is  made  that  under  the  Act  of  April  22, 1863, 
P.  L.  567,  the  assignee  of  a  mortgage  had  no  right  to 
prosecute  the  scire  facias  to  judgment,  he  not  having 
made  application  to  the  court  as  provided  by  this  act  for 
an  amendment  of  the  record  so  as  to  make  him  the  proper 
plaintiff  and  that  therefore  the  judgment  entered  by  de- 
fault was  absolutely  void  and  should  have  been  stricken 
from  the  record.  The  answer  to  this  is  that  the  petition 
of  the  defendant  was  to  open  the  judgment  and  that  after 
the  judgment  was  opened,  the  court  allowed  the  amend- 
ment in  conformity  to  the  act  above  referred  to  and  Good 
became  the  use-plaintiff  and  that  the  matter  now  is  in 
strict  conformity  to  said  act  and  the  verdict  rendered  by 
the  jury  and  the  subsequent  judgment  thereon  are  there- 
fore not  subject  to  any  attack  on  these  grounds. 

The  remaining  assignment  of  error  is  that  the  simple 
proof  of  the  bond,  mortgage  and  assignment  was  not  suf- 
ficient to  constitute  a  prima  facie  case.     This  bardlv 
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merits  consideration.  The  mortgage  was  the  act  of  the 
mortgagor.  Its  execution  was  not  disputed.  It  was 
therefore  prima  facie  evidence  that  the  amount  claimed 
was  due  and  owing.  There  was  no  dispute  as  to  the 
amount  due  under  its  terms.  That  it  was  fraudulently 
given  was  a  matter  for  the  defendant  to  prove. 

The  assignments  of  error  are  overruled.    Judgment 
affirmed. 


Meyer  v.  S.  R.  Moss  Ck).,  Appellant. 

Contract — Sale — Written  contract — Evidence. 

In  an  action  to  recover  the  price  of  a  cigar  hiimidor  which  the 
plaintiff  had  agreed  to  install  under  a  contract  in  writing  ''the 
material  and  work  to  be  first-class  in  every  respect,  and  the  humidor 
to  give  perfect  results,"  a  verdict  and  judgment  for  the  plaintiff 
will  be  sustained  where  the  evidence  for  the  plaintiff  shows  that  the 
work  and  materials  were  of  good  quality,  and  that  with  proper  at- 
tention the  humidor  woidd  keep  cigars  in  good  condition,  while  the 
evidence  for  the  defendant  tends  to  show  that  the  humidor  did  not 
produce  perfect  results  inasmuch  as  it  was  sometimes  too  moist,  and 
other  times  excessively  dry.  In  such  a  case  it  is  proper  to  permit 
witnesses  for  the  plaintiff  to  testify  as  to  the  construction  of  the 
humidor,  and  although  not  ever  having  operated  the  one  in  ques- 
tion, to  testify  that  if  proper  attention  were  given  to  one  of  its 
design  and  construction,  perfect  results  would  follow. 

Practice,  C,  P. — Trial — Improper  remarks  of  counsel — Discre- 
tion, 

The  appellate  court  will  not  review  the  discretion  of  the  trial 
court  in  refusing  to  withdraw  a  juror  because  of  improper  remarks 
of  counsel,  where  the  defendants,  while  not  claiming  there  was  any- 
thing inherently  vicious  in  the  remarks  maintained,  they  became  so 
by  reason  of  their  relation  to  some  extraneous  matter  not  appearing 
on  the  record,  but  the  judge  finds  that  there  was  no  relation  between 
the  remarks  and  the  extraneous  matter. 

Argued  Nov.  14,  1916.  Appeal,  No.  34,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Lancaster  Co., 
Sept.  T.,  1914,  No.  25,  on  verdict  for  plalntiflf  in  case  of 
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William  P.  Meyer  and  David  F.  Woodoth,  trading  as 
William  Meyer  Company,  Limited,  v.  S.  R.  Moss  Com- 
pany. Before  Orlady,  P.  J.,  Porter,  Hbndbrson,  Hbad^ 
Eephart,  Trbxlbr  and  Williams,  JJ.    Affirmed. 

Assumpsit  to  recover  the  cost  of  a  humidor.    Before 
Hasslbr,  J. 
The  facts  are  stated  in  the  Superior  Court 
Verdict  and  judgment  for  plaintiff  for  |1,402.70.    De- 
fendant appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

William  H.  Keller ,  with  him  John  A.  Coyle,  for  appel- 
lant.— The  case  comes  practically  within  the  rule  laid 
down  in  the  case  of  Singerly  v.  Thayer,  108  Pa.  291, 
which  has  uniformly  been  followed  by  the  courts  of  this 
State:  Meacham  v.  Gardner,  27  Pa.  Superior  Ct.  296; 
Delahunty  Dyeing  Machine  Co.  v.  Penn'a  Knitting  Mills, 
19  Pa.  Superior  Ct.  501;  Adams  Radiator  &  Boiler 
Works  V.  Schnader,  155  Pa.  394;  Howard  v.  Smedley, 
140  Pa.  81;  Stutz  v.  Loyalhanna  Coal  &  Coke  Co.,  131 
Pa.  267;  Seeley  v.  Welles,  120  Pa.  69;  Sidney  School 
Furniture  Co.  v.  Warsaw  School  District,  130  Pa.  76 ; 
Woodoleum  Flooring  Co.  v.  Kayser,  45  Pa.  Superior  Ct. 
372;  Stuart  v.  Newton,  52  Pa.  Superior  Ct  158;  Birch 
V.  Andrew's  Mills  Co.,  52  Pa.  Superior  Ct  193. 

The  remarks  of  counsel  were  improper:  Holden  v. 
Penna.  R.  R.  Co.,  169  Pa.  1;  Saxton  v.  Pittsburgh  Rys. 
Co.,  219  Pa.  492;  Connelly  v.  Pittsburgh  Rys.  Co.,  230 
Pa.  366;  Becker  v.  Philadelphia  Rapid  Transit  Co.,  245 
Pa.  462;  Com.  v.  Swartz,  37  Pa.  Superior  Ct.  507; 
Brown  v.  Sunbury,  Etc.,  Electric  St.  Ry.  Co.,  43  Pa.  Su- 
perior Ct  61 ;  Freeman  v.  Wilkes-Barre,  Etc.,  Traction 
Co.,  36  Pa.  Superior  Ct.  166;  Curran  v.  Lorch,  243  Pa. 
247. 
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John  E.  Malone,  for  appellees^  cited:  Singerly  v. 
Thayer,  108  Pa.  291;  McNally  v.  Jenkinson,  35  Pa.  Su- 
perior Ct.  288. 

Opinion  by  Trbxlbr,  J.,  March  13, 1917 : 
The  plainti£F  contracted  in  writing  with  the  defendant 
to  install  and  equip  a  humidor.  "The  material  and  work 
to  be  first  class  in  every  respect  and  the  humidor  to  give 
perfect  results.'^  At  the  trial  the  only  question  sub- 
mitted to  the  jury  was  whether  the  plaintiflf  had  "per- 
formed all  that  was  required  of  him  in  the  contract,  viz : 
That  the  work  and  material  was  first  class  in  all  respects 
and  that  the  humidor  itself  gave  perfect  results.'*  There 
was  testimony  at  the  trial  that  it  had  been  properly 
erected,  that  the  materials  were  of  good  quality  and  were 
such  as  were  usually  employed  for  such  purpose  and  that 
with  proper  attention  the  humidor  would  keep  the  cigars 
that  were  placed  in  it  in  good  condition.  The  defendant 
did  not  attempt  to  show  that  the  humidor  was  of  faulty 
design  or  improperly  put  together.  They  claimed  it  did 
not  produce  perfect  results ;  that  it  was  sometimes  too 
moist  and  other  times  excessively  dry  and  that  thus  their 
stock  of  cigars  was  injuriously  affected.  The  plaintiflf 
answered  that  the  humidor  would  not  produce  perfect 
results  automatically;  that  it  was  so  constructed  that 
the  cigars  could  be  kept  in  a  certain  state  of  humidity 
if  the  man  in  charge  of  it  gave  it  proper  attention ;  that 
the  degree  of  dampness  in  the  humidor  could  be  con- 
trolled at  will  but  that  attention  was  essential  to  its 
proper  use.  These  conflicting  positions  required  a  sub- 
mission to  the  jury  to  determine  whether  the  contract 
had  been  properly  carried  out.  The  court  could  not  say 
as  a  matter  of  law  the  plaintiflf  could  not  recover.  Ap- 
pellant seeks  to  find  a  parallel  case  in  Singerly  v.  Thayer, 
108  Pa.  291,  and  that,  whatever  the  proof,  the  defendant 
could  reject  the  humidor  if  he  was  not  satisfied,  even  if 
there  were  no  ground  for  the  objections  provided  they 
were  made  in  good  faith.    The  court  affirmed  a  point  to 
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this  effect  submitted  by  the  defendant  with  the  qualifi- 
cation that  the  objections  must  be  ^^na  fide  and  sub- 
stantial and  not  fanciful  or  for  mere  caprice."  If  we 
adopt  the  position  which  the  court  conceded  that  the 
contract  warranted  the  defendant  to  reject  the  humidor 
if  not  satisfactory  to  him,  we  find  that  the  above  answer 
to  defendant's  point  submitted  the  question  in  the  man- 
ner laid  down  in  a  number  of  our  decisions.  The  ques- 
tion whether  the  objections  of  the  defendant  were  bona 
fide  was  for  the  jury :  Stuart,  et  al.,  v.  Newton,  52  Pa. 
Superior  Ct.  158,  and  cases  therein  cited.  This  disposes 
of  the  first  and  second  assignments. 

The  assignments  3, 4, 5  and  6  relate  to  testimony  which 
the  court  permitted  the  plaintiffs  to  introduce  by  way  of 
proving  that  they  had  complied  with  their  contract  in  the 
building  of  the  humidor  and  that  it  gave  perfect  results. 
We  find  no  error  in  its  admission.  The  witnesses  testi- 
fied as  to  its  construction  and  although  they  never  oper- 
ated this  particular  humidor  they  testified  that  if  proper 
attention  were  given  to  one  of  this  design  and  construc- 
tion perfect  results  would  follow.  The  testimony  was  not 
very  strong  but  it  had  some  proper  probative  value  and 
its  admission  did  not  constitute  error. 

Assignments  T  and  8  are  directed  to  the  refusal  of  the 
court  below  to  permit  defendant  to  show  the  verbal  com- 
plaints made  by  defendant's  officers  and  employees  to  a 
member  of  the  plaintiff's  firm.  The  exclusion  of  this  tes- 
timony did  not  constitute  reversible  error.  The  written 
complaints  which  were  made  as  to  the  working  of  the 
humidor  were  allowed  to  go  in  and  whilst  they  might 
have  properly  been  supplemented  by  the  verbal  com- 
plaints, the  latter  would  not  have  added  any  material 
value  to  this  branch  of  defendant's  case.  It  was  not 
denied  that  complaints  had  been  made. 

The  last  and  ninth  assignment  is  as  to  the  refusal  of 
the  court  to  withdraw  a  juror  by  reason  of  remarks  of 
plaintiff's  counsel  in  addressing  the  jury.  The  words 
complained  of  are  as  follows:    ^^A  man  can't  amass 
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wealth  that  way.  He  can't  erect  buildings  at  the  expense 
of  his  mechanics  and  keep  the  buildings  without  paying 
for  their  labor.''  As  we  understand  defendant's  argu- 
ment, he  does  not  claim  that  there  is  anything  inherently 
vicious  in  these  remarks  but  that  they  become  so  by  rea- 
son of  their  relation  to  some  extraneous  matter  not  ap- 
pearing on  the  record,  some  dispute  the  defendants  had 
with  materialmen  by  reason  of  which  the  rumor  was  un- 
justly circulated  that  they  had  erected  their  building  and 
not  paid  the  materialmen  and  mechanics.  The  court 
upon  whose  discretion  we  must  necessarily  rely  in  such 
a  case  found  no  relation  between  the  remarks  and  these 
former  difficulties.  We  cannot  go  outside  the  record  in 
considering  this  matter  and  we  are  convinced  that  the 
court  did  not  do  wrong  in  refusing  a  new  trial  on  this 
ground.  This  humidor  had  been  erected  almost  two 
years  previous  to  the  trial,  had  been  used  by  defendants 
and  it  was  a  legitimate  argument  to  be  employed  by  coun- 
sel for  the  plaintiff  to  state  that  a  man  cannot  put  such 
a  fixture  in  his  building  and  keep  it  without  paying  for 
it.  That  he  used  the  word  'T>uilding"  did  not  in  the 
opinion  of  the  lower  court,  change  the  meaning  of  the 
language  employed. 

All  the  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Crandall,  Appellant,  v.  Crandall. 

Divorce — Deaertion — Separation, 

Where  a  hnshand  has  suggested  and  encouraged  a  separation 
between  himself  and  his  wife,  he  cannot  charge  her  with  wilful 
and  malicious  desertion  within  the  meaning  of  the  divorce  laws. 

Argued  Nov.  24, 1916.  Appeal,  No.  363,  Oct.  T.,  1915, 
by  plaintiff,  from  decree  of  C.  P.  No.  4,  Philadelphia 
Co.,  June  T.,  1914,  No.  277,  dismissing  libel  for  divorce 
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in  case  of  T.  Vaughn  Crandall  v.  Clara  S.  Crandall.  Be- 
fore Oblady,  p.  J.,  Porter,  Henderson,  Head,  Eephaet, 
Trbxler  and  Williams,  JJ.    Afllpmed. 

Libel  for  divorce. 

Carr,  J.,  filed  an  opinion  which  was  in  part  as  fol- 
lows: 

This  is  a  proceeding  in  divorce  upon  the  ground  of  de- 
sertion. The  parties  separated  December  7,  1912,  and 
the  record  presents  the  question  whether  it  is  desertion. 
The  familiar  rule  is  that  separation  is  not  necessarily 
desertion,  which  is  an  actual  abandonment  of  matri- 
monial cohabitation,  with  an  intent  to  desert,  wilfully 
and  maliciously  persisted  in  without  cause  for  two  years. 
The  guilty  intent  is  manifested  when,  without  cause  or 
consent,  either  party  withdraws  from  the  residence  of 
the  other.  Where  a  husband  has  suggested  and  encour- 
aged a  separation  between  himself  and  his  Avife  he  can- 
not charge  her  with  T^dlful  and  malicious  desertion: 
Middleton  v.  Middleton,  187  Pa.  St.  612. 

In  Kings  v.  Kings,  36  Pa.  Sup.  33,  it  was  held  that 
mutual  consent  to  the  separation,  not  revoked  by  either 
party,  is  as  fatal  to  an  application  for  a  divorce  upon 
the  ground  of  desertion  as  would  be  acts  on  the  part  of 
the  libellant  which  would  give  the  respondent  legal 
cause  to  leave  him  and  to  obtain  a  divorce  from  him. 
What  may  have  been  desertion  in  its  inception,  but  has 
become  a  separation  with  mutual  consent  within  two 
years,  is  not  ground  for  divorce.  The  mutual  consent 
that  will  prevent  a  divorce  upon  the  ground  of  desertion 
may  be  inferred  from  the*  conduct  of  the  parties,  and 
need  not  be  put  in  the  form  of  a  solemn  written  agree- 
ment. See  also  Thompson  v.  Thompson,  50  Pa.  Sup. 
159.  In  Pierce  v.  Pierce,  53  Pa.  Sup.  129,  it  was  held 
that  a  libel  for  divorce  by  a  husband  against  his  wife  for 
desertion  will  be  dismissed  when  the  great  preponder- 
ance of  the  evidence  is  in  favor  of  the  conclusion  that,  if 
the  libellant  did  not  actually  expel  his  wife  from  his 
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house,  she  left  by  and  with  his  consent  and  expressed 
wish. 

In  view  of  the  evidence  in  the  case  at  bar  and  of  the 
conclusion  reached  upon  this  motion,  the  language  of 
BiCB,  P.  J.,  in  King  v.  King,  supra,  should  be  referred 
to:  "This  rule  does  not  imply  that  if  the  appeal  be  from 
a  decree  refusing  the  divorce,  it  is  not  incumbent  upon 
the  appellate  court  to  review  the  evidence;  but  the  case 
first  cited  is  authority  for  this  proposition,  at  least,  that 
in  reviewing  the  evidence  brought  up  on  such  appeal, 
where  it  is  in  irreconcilable  conflict  and  the  correct  de- 
termination of  the  issues  of  fact  dei)ends  upon  the  deter- 
mination of  the  veracity  of  witnesses  who  have  given  op- 
posing testimony,  the  appellate  court  should,  amongst 
other  things,  consider  and  give  weight  to  the  fact  that  the 
judge  who  saw  and  heard  the  witnesses  and  observed 
their  manner  of  testifying,  had  a  much  better  oppor- 
tunity than  the  appellate  court  to  form  a  correct  judg- 
ment as  to  their  credibility." 

Moreover,  an  order  of  the  desertion  court  made  upon 
April  1, 1913,  compelled  the  libellant  to  pay  ten  dollars 
per  week  alimony,  and  the  case  of  Bauder^s  App.,  115 
Pa.  St  480,  should  be  also  considered  in  which  it  was 
held  that:  '*The  record  of  the  proceedings  for  desertion 
in  the  Court  of  Quarter  Sessions  of  the  peace,  in  which 
the  husband  is  ordered  to  pay  a  fixed  sum  per  week  for 
the  support  of  his  wife,  is  admissible  in  evidence  to  be 
considered  by  the  jury  on  the  trial  of  an  issue  in  proceed- 
ings for  a  divorce  by  the  husband  against  his  wife  on  the 
ground  of  desertion ;  but  it  is  not  a  legal  bar  to  the  di- 
vorce prayed  for.'^  And  in  Hahn  v.  Bealor,  Ex^r,  132 
Pa.  St.  242,  it  was  held,  in  an  action  by  a  surviving  hus- 
band claiming  an  estate  by  courtesy  in  land,  of  which 
his  wife  died  seized,  that  the  record  of  an  order  in  the 
Court  of  Quarter  Sessions  adjudging  him  on  complaint 
of  the  wife  to  pay  her  a  weekly  allowance  for  mainte- 
nance, is  evidence  persuasive  of  a  prior  wilful  desertion 
by  him,  but  not  conclusive  thereof. 
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The  parties  at  bar  were  married  December  31,  1910, 
at  the  house  of  the  respondent's  mother  in  Dorchester, 
Massachusetts.  She  was  at  that  time  forty-seven  years 
of  age  and  he  was  seventy-five  years  of  age.  She  had 
been  a  school  teacher  in  Boston.  He  met  her  in  August 
of  1910  at  Kennebunk  Beach,  and,  so  far  as  the  testi- 
mony shows,  the  marriage  was  made  at  his  instance. 
He  is  a  practicing  physician  in  this  city  where  the  par- 
ties lived  at  first  at  1910  Spring  Garden  street,  and  after- 
wards in  October,  1911,  they  moved  to  Cynwyd,  where 
the  desertion  occurred  December  7,  1912. 

Even  in  the  Spring  Garden  street  house,  for  one  rea- 
son or  other,  difficulties  between  them  arose,  for  the 
testimony  of  his  daughter,  Mrs.  Chambers,  is  (p.  55) : 
"Q. — ^As  I  understand,  the  first  intimation  you  had  that 
there  was  any  lack  of  harmony  or  any  trouble  was 
shortly  after  Thanksgiving  in  1912,  when  Mrs.  Crandall 
came  to  your  home  and  said  something  about  your  fa- 
ther using  a  drug?  A. — ^You  asked  me  if  that  was  the 
first  intimation  that  I  had  of  trouble?  Q. — ^Yes.  A. — 
No,  it  is  not.  Q. — ^What  was  the  first  intimation?  A. — 
The  first  intimation  of  things  not  going  quite  right  dates 
back  to  their  residence  in  1910  Spring  Garden  street. 
Q. — ^After  that  did  you  see  any  evidence  of  friction  be- 
tween them?  A. — ^Yes.  Not  friction.  Don't  put  it  that 
way.  Q. — ^What  would  you  call  it?  A. — I  don't  know  as 
I  can  find  a  word.  Q. — They  were  not  getting  along  well 
together?    A. — Not  getting  along  smoothly.'' 

Mrs.  Chambers,  iil  an  interview  with  the  respondent 
in  November  of  1912,  with  regard  to  the  libellant's  physi- 
cal and  mental  condition  says  (p.  58) :  "A. — I  never 
would  say  that  my  father  was  using  a  drug.  Q. — Did 
you  say  that  you  had  noticed  his  actions  and  that  you 
believed  that  he  had  been  doing  something  of  that  kind? 
A. — I  said  I  noticed  that  he  was  irritable  and  nervous 
and  run  down  in  health  and  everything,  and  if  anything 
of  this  kind  was  going  on  it  would  be  because  of  that, 
and  I  asked  her  to  prove  it." 
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The  respondent  is  of  a  timid  disposition,  for  the  libel- 
lant  states  that  one  complaint  she  made  of  the  house^ 
1910  Spring  Garden  street,  was  that  she  was  fearful  of 
the  size  of  the  rooms  and  was  afraid  of  large  rooms.  It 
was  his  practice  to  keep  a  revolver  with  cartridges  in 
the  bureau  drawer  in  the  house  at  Cynwyd.  She  testi- 
fied that  he  had  threatened  to  kill  her,  or  threatened  to 
kill  himself,  so  that  she  might  be  charged  with  the  mur- 
der. She  suspected  that  he  was  the  user  to  excess  of  a 
drug,  which  affected  his  nerves  and  temper.  He  denied 
that  he  threatened  her  or  was  the  victim  of  a  drug  habit. 
However,  whatever  the  truth  is  as  to  these  facts,  the  re- 
spondent in  fact  on  Saturday,  November  23, 1912,  called 
to  see  his  daughter,  Mrs.  Chambers.  She  states  that  she 
was  distressed  beyond  measure,  and  went  to  Mrs.  Cham- 
bers for  assistance  and  advice  and  detailed  her  fears 
and  suspicions.  Mrs.  Chambers  states  that  she  knew 
that  her  father  had  been  in  the  habit  of  using  an  atomizer 
as  a  nasal  douche  even  before  the  death  of  his  first  wife. 
To  the  respondent's  suggestion  of  fear  of  violence  from 
the  libellant,  Mrs.  Chambers  suggested  that  she  discon- 
tinue the  use  of  the  libellant's  bed  room,  and  to  sleep 
with  a  locked  door  in  the  guest  room.  This  change  was 
made  by  the  respondent  on  or  about  that  date.  The  re- 
spondent made  a  second  visit  to  Mrs.  Chambers  on  or 
about  December  2,  1912,  for  sympathy  and  consolation. 
The  libellant  contends  that  these  visits  to  Mrs.  Cham- 
bers and  the  conversations  detailed  show  that  upon  those 
dates  the  respondent  had  then  formed  the  intention  of 
desertion.  The  probabilities  of  the  case,  however,  do  not 
support  that  contention. 

The  libellant  claims  that  the  respondent  was  a  victim 
of  the  practice  of  self -abuse,  and  that  he  had  knowledge 
of  it  as  soon  as  they  were  married.  He,  however,  until 
December  7,  1912,  made  no  complaint 

As  is  so  often  the  case  with  charges  and  counter- 
charges of  misconduct  between  husband  and  wife,  diffi- 
culty is  here  found  to  determine  the  truth ;  for  the  of- 
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fenses  are  committed  in  the  absence  of  third  parties  or 
disinterested  witnesses. 

Prom  the  testimony  here  it  is  difficulty  to  decide 
whether  the  physical  and  mental  condition  of  the  libel- 
lant  in  November  and  December,  1912,  was  the  result  of 
the  use  to  excess  of  a  drug.  Not  only  the  testimony  of 
his  daughter  bears  upon  the  subject,  but  also  that  of  a 
witness  who  had  been  an  assistant  in  his  profession,  and 
who  stated  that  a  rumor  of  the  kind  was  in  existence, 
although  he  himself  had  observed  no  signs  of  its  use  in 
the  libellant  Whatever  the  cause  was,  however,  un- 
questionably, the  mental  and  physical  condition  of  the 
libellant  at  the  time  of  the  alleged  desertion  in  Decem- 
ber, 1912,  was  not  normal,  but  was  out  of  the  common. 
Whether  the  respondent's  life  was  in  actual  danger  is 
beside  the  question.  She  herself  believed  it  to  be  so; 
otherwise  she  would  not  have  gone  to  her  husband's 
daughter  with  such  complaints.  It  is  plain  that  her 
visits  to  Mrs.  Chambers  were  made  for  the  purpose  of 
advice  and  sympathy,  and  not  as  precursors  of  the  sepa- 
ration upon  December  7th.  Apparently,  until  that 
morning  she  had  no  intention  of  leaving  her  husband, 
and  even  after  that  date,  when  she  was  still  in  Phila- 
delphia, but  living  at  the  Young  Women's  Christian 
Association  rooms,  and  had  gone  to  see  the  libellant 
upon  the  Saturday  of  the  first  week  in  January,  she  de- 
bated in  her  mind  if  she  should  return,  provided  he 
would  retract  the  scandalous  statements  regarding  her 
habits.  Her  use,  therefore,  of  a  separate  sleeping  room 
is  explicable  ai^  readily  upon  her  statement  of  fear  as 
that  given  by  the  libellant  of  an  opportunity  for  practic- 
ing a  secret  vice.  Moreover,  it  is  equally  difficult  to  de- 
cide what  the  truth  is  with  regard  to  that  charge.  The 
respondent  makes  explicit  denial.  But  assuming  the 
libellant's  statement  to  be  true,  that  the  discovery  was 
made  by  him  when  he  was  newly  married  in  December, 
1910,  it  is  remarkable  that  no  disclosure  was  made  by 
him  of  th^  fact,  nor  remonstrance  made  to  her,  nor  effort 
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shown  to  induce  a  correction  of  the  habit.  In  fact  his 
admission  is  that  he  assisted  her  in  the  practice.  With 
regard  also  to  the  intention  to  desert,  the  fact  is  signifi- 
cant that  upon  December  31,  1912,  the  libellant  filed  a 
suit  in  divorce,  not  upon  that  ground  but  upon  that  of 
cruel  and  barbarous  treatment.  Evidently  upon  that 
date,  notwithstanding  the  fact  that  she  had  been  absent 
from  his  home  since  December  7th,  and  her  where- 
abouts then  were  unknown  to  him,  he  did  not  believe 
that  she  had  formed  an  intention  to  desert. 

But  as  in  cases  of  alleged  physical  maltreatment  or 
beating  of  the  wife  by  the  husband,  the  testimony  of  an 
eye  witness  or  the  marks  of  violence  are  invaluable  wit- 
nesses, so  in  this  case  the  record  discloses  letters  of  the 
libellant  which  are  of  great  assistance,  bearing  upon  the 
truth  or  falsity  of  the  charges  made  by  the  respondent 
of  his  illtreatment  requiring  her  to  leave  the  room.  The 
letter  written  by  him  to  her  mother  and  also  a  statement 
or  prospectus  for  the  public  prepared  by  him  and  sent 
to  the  respondent,  distinctly  bears  upon  the  likelihood  of 
the  truth  being  upon  her  side.  She  was  no  longer  in 
Philadelphia.  He  had  no  reason  to  fear  disclosures 
made  by  her  of  his  habits  in  the  use  of  drugs.  If  his 
charges  against  her  were  true,  his  letters  to  her  mother 
and  to  the  general  public  prove  him  to  be  a  vindictive 
and  cruel  disposition,  which  was  innate,  and  not  aroused 
by  the  fact  of  her  separation  and  refusal  to  return  to 
his  home.  In  the  face  of  such  letters  and  charges,  it  is 
impossible  to  conceive  that  either  he  would  in  sincerity 
desire  her  return,  or  that  she  with  any  self-respect  could 
renew  a  marital  relationship,  or  that  the  law  compels 
her  to  do  so.  They  disclose  mental  and  moral  charac- 
teristics which  were  not  incident  to  his  age,  eccentricity 
of  manner  or  peculiarities,  and  produced  a  condition 
of  married  life  with  the  libellant  which  was  distressing, 
not  merely  because  of  its  feature  of  dullness. 

Notwithstanding  an  inclination  to  support  the  finding 
of  the  master,  for  the  reasons  referred  to  in  the  case  of 
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King  V.  King,  supra,  yet  in  view  of  the  defendant's  testi- 
mony and  of  the  letters,  the  exceptions  are  sustained, 
and  the  libel  is  dismissed. 

Error  assigned  was  decree  dismissing  libel  fop  divorce. 

Victor  Frey,  with  him  Augustus  T.  Ashton  and  Henry 
A.  Craig,  for  appellant. 

William  T.  Connor,  with  him  John  R.  K.  Scott,  for  ap- 
pellee. 

Pbb  Cubiam,  March  16, 1917: 

The  libellant  and  respondent  were  married  in  Decem- 
ber, 1910,  when  the  husband  was  75  and  the  wife  47  years 
of  age.  After  living  together  in  apparent  amity  for  two 
years,  the  wife  left  the  home,  and  has  continuously  re- 
mained separated  from  her  husband.  The  justification 
for  her  withdrawal  from  the  home  is  the  controlling 
question  in  controversy.  The  testimony  is  very  conflict- 
ing, and  after  a  careful  examination  of  the  whole  record 
we  adopt  the  conclusion  reached  by  the  learned  trial 
judge,  dismissing  the  libel  for  the  reasons  he  states  in  his 
opinion. 

The  decree  is  affirmed. 


Commonwealth  ex  rel.,  Appellant,  v.  Heidenreich. 

Rood  law  — Penalty  for  injuring  road — Evidence — Act  of  June 
13, 1886,  P.  L.  661;. 

In  an  action  by  a  township  to  recover  the  penalty  provided  by 
the  sixty-seventh  section  of  the  Act  of  Jime  13, 1836,  P.  L.  664,  for 
filling  up  a  ditch  in  a  public  road,  the  case  is  for  the  jury  and  a 
judgment  on  a  verdict  for  defendant  will  be  sustained  where  the 
evidence  is  conflicting  as  whether  there  was  any  ditch,  or  if  there 
was  a  ditch,  whether  it  was  within  the  limits  of  a  public  road. 
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Argued  Dec.  4,  1916.  Appeal,  No.  85,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Schuylkill  Co.,  Jan. 
T.,  1915,  No.  355,  on  verdict  for  defendant  in  case  of 
Commonwealth  ex  pel.  Ryan  Township  v.  W.  H.  Heiden- 
reich.  Before  Oblady,  P.  J.,  Portbb,  Hbndbbson,  Head, 
Kbphabt,  Trexlbr  and  Williams,  JJ.    Affirmed. 

Assumpsit  to  recover  a  penalty  of  |20  for  filling  up  a 
ditch.    Before  Brumm,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  plaintiff. 

T.  H.  B.  Lyon,  for  api)ellant. 

John  0.  Ulrich,  with  him  John  F.  Whalen,  for  ap- 
pellee. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917 : 
The  right  of  the  township  in  this  case  to  recover  the 
penalty  imposed  by  the  67th  section  of  the  Act  of  June 
13,  1836,  P.  L.  564,  known  as  the  general  road  law,  as 
follows:  "If  any  person  shall  stop,  fill  up  or  injure  any 
drain  or  ditch,  made  by  any  supervisor  for  the  purj)Ose 
of  draining  the  water  from  any  public  road  or  highway, 
or  shall  divert  or  change  the  course  thereof,  without  the 
authority  of  the  supervisors  for  the  time  being,  such  per- 
son shall,  for  every  such  offense,  forfeit  and  pay  a  sum 
not  less  than  four  dollars  (|4),  or  more  than  twenty 
(|20)  dollars,"  depends  entirely  on  the  proof  of  the  acts 
prohibited  by  the  statute.  The  defense  was  that  the 
road  was  not  a  public  highway;  that  the  drain  com- 
plained of  was  on  the  defendant's  own  property;  that 
the  diverted  water  accumulating  there  was  delivered 
upon  private  property;  and  that  the  ditch  was  made 
Vol.  lxvi— 11 
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necessary  (to  enable  the  defendant  to  get  to  his  improve- 
ments) by  the  unauthorized  act  of  the  supervisors.  The 
character  of  the  ditch,  its  location  and  use,  were  subjects 
of  earnest  controversy,  and  the  whole  question  was  sub- 
mitted to  the  jury  in  a  fair  and  adequate  manner  by  the 
trial  judge.  The  sole  question  being  whether  the  defend- 
ant made  the  admitted  changes  of  the  water  course  with- 
out the  consent  of  the  supervisors  in  office  at  the  time. 
The  jury  resolved  the  disputed  facts  in  the  defendant's 
favor  upon  ample  evidence. 

The  irregularities  in  the  record  suggested  in  the  mo- 
tion to  quash,  may  well  be  waived,  as  we  are  of  the  opin- 
ion that  the  plaintiff  did  not  present  sufficient  testimony 
to  warrant  the  jury  in  finding  that  the  terms  of  this  act 
of  assembly  had  been  violated. 

The  judgment  is  affirmed. 


Commonwealth  to  use  v.  Rarick,  Api)ellant. 

Attachment  execution — Judgment  on  order  certified  "by  the  Quar* 
ter  Sessions — Interest  in  decedent's  estate — Act  of  May  8,  1901, 
P.  L.  US. 

Where  an  order  of  the  Court  of  Quarter  Sessions  to  pay  a  specific 
sum  of  money  has  been  certified  to  the  Court  of  Common  Pleas 
and  indexed  therein  as  provided  by  the  Act  of  May  8,  1901,  P.  L. 
143,  it  has  all  the  force  of  a  judgment  recovered  in  the  Common 
Pleas,  and  an  attachment  execution  may  issue  upon  it  against  de* 
fendant's  distributive  share  of  the  estate  of  a  decedent. 

Argued  Dec.  4,  1916.  Appeal,  No.  86,  Oct.  T.,  1916, 
by  defendant,  from  order  of  O.  P.  Schuylkill  Co.,  Sept. 
T.,  1915,  No.  338,  making  absolute  rule  to  quash  attach- 
ment execution  in  case  of  Commonwealth  to  use  of  Dora 
E.  Fronk  v.  Oliver  Rarick.  Before  Orlady,  P.  J.,  Por- 
TER,  Henderson,  Head,  Ebphart,  Trexler  and  Wil- 
UAMS;  JJ.    Reversed. 
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Bole  to  qnash  writ  of  attachment  execution. 

From  the  record  it  appeared  that  an  order  had  been 
made  on  the  defendant  in  the  Court  of  Quarter  Sessions 
for  the  payment  of  a  specific  sum  in  fornication  and 
bastardy  proceedings.  The  order  was  subsequently  cer- 
tified and  indexed  in  the  Court  of  Common  Pleas.  On 
August  2Sy  1915y  an  attachment  execution  was  issued  to 
attach  the  defendant's  interest  in  the  estate  of  Abraham 
C.  Barick.  On  Nov.  8,  1915,  the  court  in  an  opinion  by 
Bbchtbl,  p.  J.,  made  absolute  a  rule  to  quash  the  writ 
on  the  ground  that  an  attachment  execution  could  not  be 
issued  on  a  demand  founded  in  tort. 

Error  assigned  was  the  order  making  the  rule  abso- 
lute. 

Edward  J.  Flynn,  with  him  M.  M.  Burke  and  P.  H. 
Burke,  for  appellant. — It  is  not  necessary  to  read  into 
the  Act  of  1901,  the  words  "attachment  execution,^'  be- 
cause "and  such  other  writs  of  execution  as  shall  be  nec- 
essary to  collect  said  judgment,"  mean  and  includes  "at- 
tachment cxecution,''and  therefore  there  is  express  stat- 
utory authority  for  the  issuance  of  an  attachment  execu- 
tion in  this  case:  Wray  v.  Tammany,  13  Pa.  394;  Bous- 
lough  y.  Bouslough,  68  Pa.  495;  Bohan  y.  Beap,  7  Pa. 
Superior  Ct.  167;  Stranahan  y.  Stranahan,  146  Pa.  44. 

T.  H.  B.  Lyons,  with  him  R.  J.  Graeff,  for  appellee. — 
An  attachment  execution  cannot  issue  upon  a  demand 
founded  on  tort:  Balliet  y.  Brown,  103  Pa.  546;  Jacoby 
V.  Gogell,  5  8.  &  B.  450;  Porter  y.  Hildebrand,  14  Pa. 
129;  Boyer  v.  Bullard,  102  Pa.  555. 

Opinion  by  Oblady,  P,  J.,  March  16, 1917: 

The  defendant  in  this  case  was  conyicted  in  the  Court 

of  Quarter  SeHsiiHUB  of  Schuylkill  County,  on  Noyemb^ 

8,  1904,  and  sentenced  to  pay  a  spedflc  sum  of  money 

weekly  to  Dora  E.  Fronk.    Default  having  been  made  in 
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payment,  the  use-plaintiflf  availed  herself  of  the  provi- 
sions of  the  Act  of  May  8,  1901,  P.  L.  143,  2  Stewart's 
Purden,  2058,  which  provides  that  when  an  order,  sen- 
tence, decree  or  judgment  for  the  payment  of  any  moneys 
whatsoever,  in  any  matter  or  thing  within  the  jurisdic- 
tion of  the  Court  of  Quarter  Sessions,  etc.,  is  made  or 
entered,  a  copy  of  said  order,  sentence,  decree  or  judg- 
ment may  be  certified  to  any  Court  of  Common  Pleas  of 
the  same  county,  "and  be  entered  and  indexed  in  that 
court  as  a  judgment,  with  like  force  and  eflfect  as  if  the 
same  had  been  recovered  therein  as  a  judgment  of  the 
latter  court;  and  when  so  entered,  the  same  may  be  re- 
vived, etc.,  and  be  collectable  by  writ  of  fieri  facias 

and  such  other  writs  of  execution  as  shall  be 

necessary  to  collect  said  judgment,  which  writs,  afore- 
said, shall  issue  in  the  same  manner  and  be  of  like  force 
and  effect  for  the  sale  of  personal  and  real  estate  as  if 
the  said  judgment  had  been  originally  recorded  in  the 
said  court, — except  that  the  defendant  in  any  such  writs 
shall  not  be  entitled  to  the  benefit  of  any  exemption 
laws.*' 

Subsequent  to  the  entry  of  this  judgment  in  the  Court 
of  Common  Pleas,  the  use-plaintiff  caused  to  be  issued 
a  writ  of  attachment  and  levied  upon  certain  interests 
of  the  defendant  in  the  hands  or  possession  of  the  ad- 
ministrator of  Abraham  C.  Rarick,  deceased,  and  sum- 
moned him  as  garnishee.  An  answer  was  filed,  denying 
the  jurisdiction  of  the  court  to  issue  the  attachment 
execution,  whereupon  a  rule  was  granted  to  show  cause 
why  the  writ  should  not  be  quashed,  which  on  hearing 
was  made  absolute  by  the  court  and  the  use-plaintiff 
brings  this  appeal. 

Whatever  of  doubt  there  may  have  been  in  regard  to 
the  procedure  in  such  cases,  and  the  technical  differences 
between  an  execution  and  an  attachment  execution,  and 
whether  an  attachment  execution  would  lie  to  enforce 
a  judgment  founded  upon  a  tort  (Balltet  v.  Brown,  103 
Pa.  646;   Bohan  v.  Reap,  7  Pa.  Superior  Ct,  167),  all 
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these  questions  have  been  settled  by  the  Act  of  May  8, 
1901,  and  this  judgment  obtained  in  the  Court  of  Quarter 
Sessions  for  the  payment  of  money,  when  it  was  duly 
certified,  entered  and  indexed  in  the  Court  of  Common 
Pleas,  was  thenceforth  a  judgment  with  like  force  and 
effect  as  if  it  had  been  recovered  therein  as  a  judgment 
of  the  latter  court,  and  subject  to  all  writs  which  shall 
issue  in  the  same  manner,  and  be  of  like  force  and  effect 
as  if  the  judgment  had  been  originally  recorded  in  the 
said  court 

It  cannot  be  doubted  but  that  the  legislature  intended 
that  a  judgment  so  indexed  and  entered  should  carry 
with  it  the  right  to  all  necessary  process  to  enforce  its 
payment  without  regard  to  the  character  of  the  cause  of 
action  on  which  the  judgment  was  founded.  The  origi- 
nal cause  of  action  became  merged  in  the  final  judgment, 
and  in  the  cases  suggested  in  this  act,  the  defendant  was 
made  specially  liable  by  providing  that  he  should  not  be 
entitled  to  the  benefit  of  any  exemption  law :  Wray  v. 
Tammany,  13  Pa.  394;  Bouslough  v.  Bouslough,  68  Pa. 
495. 

The  process  against  the  garnishee  is  but  a  species  of 
execution,  to  collect  from  him,  or  from  effects  in  his 
hands,  a  judgment  against  another  person :  Stranahan 
V.  Stranahan,  146  Pa.  44.  The  effect  to  be  given  to  the 
Act  of  1901,  is  further  emphasized  by  the  provisions  of 
the  Act  of  June  7, 1907,  P.  L.  429;  5  Stewart's  Purdon, 
5832,  providing  further  remedies  to  enforce  the  payment 
of  judgments  in  like  cases. 

An  attachment  execution  will  lie  against  an  executor 
to  attach  the  defendant's  interest  in  a  legacy  or  distribu- 
tive share:  Maurer  v.  Kerper,  102  Pa.  444. 
.    The  judgment  is  reversed;  the  record  remitted  to  the 
court  below  with  a  procedendo. 
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Webb  V.  Gorman,  Appellant. 

Bea  ndjudicata — Joint  action — Separate  action — Parties — Prac- 
tice, C,  P, — Subject-matter. 

Where  two  persons  bring  separate  actions  and  their  right  of 
action  is  on  a  joint  contract,  and  in  each  case  a  verdict  is  directed 
in  favor  of  the  defendant  because  the  actions  were  wrongly  brought, 
and  without  consideration  of  the  merits  of  the  case,  such  disposal 
of  the  two  cases  is  not  res  adjudicata  of  a  joint  action  subsequently 
brought  by  the  two  parties  on  the  contract  with  the  defendant  In 
such  a  case  neither  the  parties  nor  the  subject-matter  are  the  same 
in  the  two  proceedings. 

Argued  Dec.  6,  1916.  Appeal,  No.  219,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Schuylkill  Co., 
May  T.,  1915,  No.  249,  on  verdict  for  plaintiff  in  case  of 
Jesse  Webb  and  Oliver  Keiser  v.  Joseph  F.  Gorman.  Be- 
fore OBLADY,  p.  J.,  POBTBR,  Hbndbbson,  Kbphabt,  Tbbx- 
LBE  and  WiLUAMS,  J  J.    Affirmed. 

Assumpsit  to  recover  conunissions  for  the  sale  of  real 
estate.    Before  Bbchtbl,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |610.61.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

J.  0.  Ulrich,  for  defendant. — The  case  was  res  adjudi- 
cata :  Marsh  v.  Pier,  4  Bawle  273 ;  Logan  v.  Caff rey,  30 
Pa.  196;  Sykes  v.  Gerber,  98  Pa.  183;  Simes  v.  Zane, 
24  Pa.  242;  Pennock  v.  Kennedy,  153  Pa.  577;  Rock- 
well V.  Langley,  19  Pa.  502;  Bethlehem,  Etc.,  Water  Co. 
V.  Yoder,  112  Pa.  144;  Buck  v.  Wilson,  113  Pa.  423; 
Hill  V.  Joy,  149  Pa.  243 ;  Raisig  v.  Graf,  17  Pa.  Superior 
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Ct  509;  Eisenhower  v.  Centralia  School  Dist,  13  Pa. 
Superior  Ct.  51;  Schwan  v.  Kelly,  173  Pa.  65;  Bell  v. 
Allegheny  County,  184  Pa.  296;  Besecher  v.  Flory,  176 
Pa.  23;  Ahl  v.  Goodhart,  161  Pa.  455;  Baker  v.  Small, 
17  Pa.  Superior  Ct.  423;  Nernst  Lamp  Co.  v.  Hill,  243 
Pa.  448;  Shaffer  v.  Wilmore,  246  Pa.  550;  Eshelman  v. 
Shuman,  13  Pa.  561;  Burnside  v.  Miskelly,  5  Watts  506. 

R.  P.  Suoank,  for  appellee,  cited :  Standif ord  v.  K3o- 
man,  234  Pa.  443;  Baker  v.  Small,  17  Pa.  Superior  Ot. 
423;  FoUansbee  v.  Walker,  74  Pa.  306. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917: 

The  written  contract  between  these  parties  provided 
that  the  plaintiffs  should  be  the  agents  for  the  sale  of 
lots,  and  were  to  receive  a  commission  of  twenty  (20) 
dollars  on  each  lot  sold.  The  parties  so  construed  the 
agreement  that  the  plaintiffs,  acting  under  the  authority 
given  to  them,  induced  sales  of  lots  which  the  defendant 
admitted  entitled  them  to  a  commission,  and  he  paid  to 
one  of  the  plaintiffs  fifty  (50)  dollars,  and  to  the  other 
|115,  on  account  of  sales  they  effected,  leaving  a  balance 
of  f455,  for  which  this  suit  was  brought. 

The  facts  of  the  case  are  not  in  dispute,  but  the  rights 
of  the  plaintiffs  have  been  complicated  by  their  own  con- 
duct. Separate  suits  were  brought  in  the  name  of  each 
of  the  plaintiffs  against  the  defendant,  before  a  justice 
of  the  peace,  to  recover  the  one-half  of  the  twenty  dollars 
per  lot,  and  on  an  appeal  to  the  Court  of  Common  Pleas, 
it  was  held  that  the  actions  could  not  be  maintained  for 
the  reason  that  their  contractual  relation  with  the  de- 
fendant, arose  out  of  a  written  contract  which  by  its 
very  terms  was  joint,  and  not  several,  and  that  they  were 
bound  to  bring  a  joint  action  to  entitle  them  to  recover. 
For  this  reasoa  only  the  court  below  directed  a  verdict 
in  favor  of  the  defendant,  without  consideration  of  the 
merits  of  the  case. 

This  suit  is  now  brought  by  the  two  to  recover  upon 
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the  same  contract^  and  the  defense  as  urged,  is  that 
the  former  judgments  are  bar  to  this  action. 

The  court  below  held  that  on  the  record  as  exhibited, 
the  earlier  judgments  were  not  res  adjudicata.  The 
estoppel  of  a  former  adjudication  will  extend  only  so  far 
as  the  subject-matter  of  the  second  suit  is  substantially 
the  same  as  that  of  the  first,  and  may  be  binding  on  some 
points  while  leaving  others  open  to  controversy.  In 
order  to  render  a  judgment  effectual  as  a  bar,  it  must  ap- 
pear that  the  cause  of  action  is  the  same  in  substance 
and  can  be  sustained  by  the  same  evidence:  Schwan  v. 
Kelly,  173  Pa.  65.  To  make  a  matter  res  adjudicata  there 
must  be  a  concurrence  of  (1),  identity  in  the  thing  sued 
for  or  subject-matter  of  the  suit;  (2),  identity  of  the 
cause  of  action;  (3),  identity  of  persons  and  of  parties 
to  the  action ;  (4),  identity  of  the  quality  in  the  persons 
for  or  against  whom  the  claim  is  made :  Baker  v.  Small, 
17  Pa.  Superior  Ct.  423;  Raisig  v.  Graf,  17  Pa.  Superior 
a.  509. 

In  the  actions  in  which  these  plaintiffs  brought  indi- 
vidual suits,  while  the  defendant  was  the  same,  the  par- 
ties to  the  action  were  not;  nor  was  the  subject-matter 
the  same.  While  the  controversy  grew  out  of  the  sale  of 
the  same  lot,  the  right  to  recover  was  properly  held  by 
the  court  below  to  be  in  the  plaintiffs  jointly,  and  the  de- 
fense raised  in  the  earlier  actions  was  in  the  nature  of  a 
demurrer  for  insufficient  parties. 

The  right  to  recover  in  this  case  is  different  from  that 
of  the  former  actions,  FoUansbee  v.  Walker,  74  Pa.  306, 
and  the  judgment  in  the  earlier  case  was  simply  an  ad- 
judication, that  the  plaintiff  could  not  recover  in  the 
form  in  which  he  had  brought  his  action ;  and  this  inde- 
pendent of  the  right  to  recover,  if  the  action  had  been 
brought  in  the  name  of  the  proper  parties. 

In  order  to  come  within  the  rule  as  to  res  adjudicata, 
the  first  judgment  must  have  been  binding  on  both  par- 
ties to  the  second  action.  No  party  is,  as  a  general  rule, 
bound  in  a  subsequent  proceeding  by  a  judgment  unless 
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the  adverse  party  now  seeking  to  secure  the  benefit  of  the 
former  adjudication  would  have  been  prejudiced  by  it  if 
it  had  been  determined  the  other  way :  Walker  v.  Phila- 
delphia, 195  Pa.  168. 

There  not  being  identity  of  parties,  and  identity  of 
subject-matter  with  a  decision  upon  the  merits  of  the 
case,  the  earlier  judgment  was  not  a  bar  to  this  action. 

The  judgment  is  affirmed. 


Joseph  Schlitz  Brewing  Ck).  v.  Stephens, 
Appellant. 

Principal  and  agent — Disclosed  principal — Presumption  as  to 
knowledge  of  the  law. 

When  an  ag^ent  discloses  his  principal  and  contracts  for  the 
principal,  and  acts  within  the  scope  of  his  authority,  the  parties 
to  the  contract  are  presumed  to  know  the  law;  that  the  agent  is 
not  liable  upon  the  contract. 

Argued  Dec.  7,  1916.  Appeal,  No.  278,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Northampton 
Co.,  June  T.,  1915,  No.  55,  on  verdict  for  plaintiff  in  case 
of  The  Joseph  Schlitz  Brewing  Company  v.  W.  Fay 
Stephens,  trading  under  the  name  of  the  A.  A.  Gordon 
Bottling  Works.  Before  Orlady,  P.  J.,  Portbb,  Hen- 
derson, Ebphart,  Trbxler  and  WiluamS,  J  J.  Re- 
versed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Mc- 
Kben,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |526.63.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
refusal  of  binding  instructions  for  defendant. 
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H.  G.  Hagerman,  for  api)ellant^  cited:  Schaetzle  v. 
Christman^  16  Pa.  Superior  Ct  294;  Schalcher  v.  Berg- 
doll,  41  Pa.  Superior  Ct.  547;  Roberts  v.  Austin,  5 
Wharton  313;  Campbell  v.  Baker,  2  Watts  83;  Rosen- 
berg V.  Clyde,  2  Pa.  Superior  Ct  572. 

J.  W.  Paff,  of  Smith,  Paff  d  Lauh,  for  appellee,  cited : 
Kidney  v.  Beemer,  27  Pa.  Superior  Ct  558;  Beymer  v. 
Bonsall,  79  Pa.  298. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917 : 

This  action  of  assumpsit  was  brought  to  recover  for 
goods  and  merchandise ;  on  the  trial  the  verdict  was  di- 
rected for  the  plaintiff,  the  court  saying,  "The  common 
sense  view  of  matters  of  this  kind  is  that,  where  a  man 
buys  a  bill  of  goods  and  the  goods  are  delivered  and  ac- 
cepted he  should  pay  for  them.'^ 

Without  the  excluded  evidence,  this  represented  a  fair 
statement  of  the  fact  to  be  considered  by  the  jury.  How- 
ever, the  defendant  offered  to  adduce  proof  on  the  trial 
to  show  that  he  was  but  a  manager  or  agent  of  one  A.  A. 
GK)rdon,  who  was  doing  business  as  the  GK)rdon  Bottling 
Works,  at  Scranton,  and  when  the  order  was  given  for 
the  goods,  the  soliciting  agent,  one  Sudbring,  was  in- 
formed of  his  actual  relation  to  the  business,  and  took  the 
order  as  from  "A.  A.  Gordon  Bottling  Works,  by  W.  Fay 
Stephens,  manager" ;  that  Sudbring  had  business  cards 
printed  at  the  time  holding  Stephens  out  as  a  manager 
of  the  A.  A.  Gordon  Bottling  Works;  that  the  goods 
were  consigned  to  *W.  Pay  Stephens,  manager,  A.  A. 
Gordon  Bottling  Works";  the  freight  delivery  receipt 
designated  the  same  relation;  that  subsequently  Sud- 
bring wrote  a  letter  to  Stephens  in  which  he  (Sudbring) 
stated  that  he  intended  suing  A.  A.  GK)rdon  for  the  car 
of  beer  in  dispute — ^all  of  which  proffered  evidence  was 
excluded  by  the  court. 

The  general  rule  of  law  is,  that  where  one  deals  with 
an  agent  who  acts  within  the  scope  of  his  authority  and 
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reveals  his  principal^  the  principal  alone  is  liable  for  the 
breach  of  the  contract.  When  an  agent  discloses  his 
principal  and  contracts  for  that  principal,  and  acts 
within  the  scope  of  his  authority,  the  parties  to  the  con- 
tract are  presumed  to  know  the  law;  that  the  agent  is 
not  liable  upon  the  contract :  Kessler  v.  Africa,  66  Pa. 
Superior  Ct.  203.  When  it  is  sought  to  compel  an  agent 
to  perform  the  covenant  of  a  contract  made  on  behalf  of 
his  principal  by  an  action  on  the  contract,  it  must  be 
shown  that  he  covenanted  to  be  bound  individually,  or  it 
must  be  averred  and  proved  that  in  making  the  contract 
he  acted  with  the  authority  of  his  principal :  Schalcher 
v.  Bergdoi;i,  41  Pa.  Superior  Ct.  547. 

The  evidence  offered  under  the  first,  second  and  third 
assignment  of  error  should  have  been  received  to  explain 
the  actual  relation  of  the  parties  to  the  contract. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 


Leh  V.  Dutt,  Appellant. 

Appeals — Theory  on  which  case  is  tried  below. 

A  party  will  not  be  heard  to  question  the  correctness  of  the  sub- 
mission of  a  case  where  the  court  below  has  submitted  it  from  the 
standpoint  in  which  both  parties  to  the  issue  manifestly  tried  it. 
The  appellate  court  reviews  only  questions  considered  and  deter- 
mined in  the  court  below. 

A  litigant  may  not  sit  silent  and  take  his  chance  of  a  verdict, 
and  afterwards,  if  it  is  adverse,  complain  of  a  matter  which  would 
have  imm^iately  been  corrected  at  the  time  of  trial. 

Appeals — Assignment  of  errors — Charge — Admission  or  exclu- 
sion of  testimony. 

Detached  excerpts  which  do  not  give  the  completed  thought  of 
the  trial  judge  are  not  proper  assignments  of  error,  inasmuch  as 
they  are  always  misleading  and  unfair. 

Assignments  of  error  to  the  admission  or  exclusion  of  testimony 
must  quote  the  questions  or  offers,  the  objections  thereto,  and  the 
ruling  of  the  court  thereon. 
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Syllabus — ^Assignment  of  Errors.  [66  Pa.  Superior  Ct. 
When  an  offer  of  evidence  contains  relevant  and  irrelevant  mat- 
ters, and  is  made  as  a  whole,  the  judge  is  not  bound  to  separate  the 
good  from  the  bad,  but  may  reject  all. 

Argued  Dec.  7,  1916.  Appeal,  No.  255,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
Feb.  T.,  1916,  No.  68,  on  verdict  for  plaintiff  in  case  of 
Ella  M.  Leh,  Administratrix  of  Milton  H.  Leh,  deceased, 
V.  William  Dutt,  trading  as  Dutt  Brothers.  Before  Or- 
LADY,  P.  J.,  Porter,  Henderson,  Kephart,  Trexler  and 
WHiUAMS,  JJ.    AflSrmed. 

Appeal  from  judgment  of  justice  of  the  peace.  Be- 
fore Stewart,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  |98.13.  De- 
fendant appealed. 

Errors  assigned  were  (1-13)  various  excerpts  from  the 
charge  quoting  them;   (16,  17)  as  follows: 

16.  The  court  below  erred  in  sustaining  an  objection 
to  the  offer  of  proof  of  the  defendant  as  contained  in 
appendix,  32a,  upon  William  Dutt,  the  defendant  being 
called  to  the  stand,  "we  propose  to  prove  by  this  witness 

that after  the  twenty-seventh  of  September,  1913, 

the  witness  noticed  frequent  discharges  of  milky  colored 
and  dark  colored  urine  from  the  horses  and  reported  it 
to  his  veterinary  surgeon,  who  doctored  the  horse  after 
the  twenty-seventh  of  September  until  the  present  time; 
and  everything  occurring  after  the  death  of  Milton  Leh." 

17.  The  court  below  erred  in  sustaining  an  objection 
to  the  following  offer  of  proof  on  the  part  of  the  defend- 
ant. See  Appendix  64a,  upon  the  defendant  himself  go- 
ing upon  the  stand:  (By  Mr.  Kent) :  I  wish  now  to 
prove  by  this  witness  all  the  physical  manifestations  of 
this  horse  after  September  twenty-seventh,  1913,  the  date 
of  the  death  of  M.  H.  Leh,  extending  over  a  period  up 
to  the  present  time.     (By  the  Court) :  The  objection  is 
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sustained  so  far  as  it  relates  to  any  testimony  of  the  wit- 
ness concerning  the  condition  of  the  animal,  because  that 
testimony  would  tend  to  prove  the  base  of  the  defend- 
ant's claim  of  warranty,  which  necessarily  was  made 
prior  to  the  death  of  Mr.  Leh. 

Everett  Kent,  for  appellant. 

C.  F.  Smith,  of  Smith,  Paff  d  Laub,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917 : 
In  Achenbach  v.  Stoddard,  253  Pa.  338,  it  is  held :  "It 
is  familiar  practice,  recognized  and  enforced  by  this 
court  that  a  party  will  not  be  heard  to  question  the  cor- 
rectness of  the  submission  of  a  case  after  the  court  has 
submitted  it  from  the  standpoint  in  which  both  parties 
to  the  issue  manifestly  tried  it.  This  court  reviews  only 
questions  considered  and  determined  in  the  court  below. 
We  will  not  convict  the  trial  court  of  error  in  not  having 
ruled  the  case  on  a  question  which  both  parties  concede 
was  not  in  it" :  Richardson  v.  Flower,  248  Pa.  35.  "A 
litigant  may  not  sit  silent  and  take  his  chance  of  a  ver- 
dict, and  afterwards,  if  it  is  adverse,  complain  of  a  mat- 
ter which  would  have  been  immediately  corrected  at  the 
time  of  trial'' :  Reznor  Manufacturing  Coal  Co.  v.  Besse- 
mer and  Lake  Erie  R.  R.  Coal  Co.,  233  Pa.  369.  The 
same  rule  obtains  in  appeals  to  this  court.  An  exami- 
nation of  the  excerpts  assigned  for  error  and  considering 
them  with  relation  to  what  immediately  precedes  and 
follows  in  the  body  of  the  charge,  it  clearly  appears  that 
the  disputed  questions  of  fact  were  fully  and  ade- 
quately submitted  to  the  jury,  without  any  improper  sug- 
gestions from  the  court  as  to  how  they  should  be  dis- 
posed of.  A  fair  sample,  of  a  number  of  references,  is 
found  in  the  first  assignment  of  error :  "I  am  not  under- 
taking to  say  nor  to  indicate  to  you  which  one  of  these 
two  men  is  giving  you  the  best  or  most  correct  recital  of 
what  took  place";  and  again  (from  the  7th  assignment 
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Opinion  of  the  Court,  f 66  Pa.  Superior  Ct 
of  error),  "Is  there  any  evidence  in  this  case  when  Mr. 
Leh  was  at  Bangor?  I  find  none.  If  I  am  not  right, 
I  want  counsel  now  to  correct  me.''  And  from  the  12th 
assignment  of  error,  "If  you  believe  what  Mr.  Koch  says, 
that  there  was  a  sale  without  any  warranty,  then  your 
verdict  should  be  in  favor  of  the  plaintiff  for  the  full 
amount  of  the  claim.''  Similar  expressions  are  found  in 
each  of  the  thirteen  assignments  of  error.  The  completed 
thought  of  the  trial  judge  should  be  given  in  such  speci- 
fications, and  not  detached  excerpts,  which  are  always 
misleading  and  unfair :  Mapes  v.  Pittsburgh  Provision 
&  Packing  Co.,  31  Pa.  Superior  Ct.  453 ;  Murphy  v.  Dyer, 
223  Pa.  18. 

The  sixteenth  and  seventeenth  assignments  of  error  do 
not  conform  to  Rule  No.  16,  of  this  court,  and  we  have 
frequently  held  that  where  the  rule  is  violated  they  will 
not  be  considered :  Sheridan  v.  Gray's  Perry  Abattoir 
Co.,  214  Pa.  115.  The  assignments  of  error  to  the  admis- 
sion or  exclusion  of  testimony  must  quote  the  questions 
or  offers,  the  objections  thereto,  and  the  ruling  of  the 
court  thereon.  The  ruling  of  the  court  is  necessarily 
upon  the  sufficiency  of  the  objection,  and  an  assignment 
of  error  which  does  not  show  the  ground  of  the  objection 
does  not  make  clear  what  the  ruling  of  the  court  was : 
Quaker  City  Bank  v.  Hepworth,  21  Pa.  Superior  Ct.  566. 
When  an  offer  of  evidence  contains  relevant  and  irrele- 
vant matters  and  is  made  as  a  whole,  the  judge  is  not 
bound  to  separate  the  good  from  the  bad  but  may  reject 
all :  Meaae  v.  United  Traction  Co.,  208  Pa.  434. 

The  testimony  in  this  case  was  so  confiicting  that  the 
disputed  question  was  purely  one  for  the  jury,  and  there 
is  ample  evidence  to  justify  the  finding  of  the  small  ver- 
dict in  the  plaintiff's  favor.  The  record  is  free  from  any 
error  which  would  justify  a  retrial  of  the  case.  The  as- 
signments of  error  are  overruled,  and  the  judgment  is 
affirmed. 
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Germanton  v.  Shafer,  Appellant. 

Negligence — Master  and  semant — Dangerous  appliance — Notice 
to  master — Promise  to  repair. 

A  workman  who  is  injured  by  the  fall  of  a  drill  bar  of  a  well- 
drilling  machine,  from  which  the  guard  had  been  recently  removed, 
may  recover  damages  from  his  employer,  if  it  appears  that  the 
hitter's  attention  had  been  called  to  the  defect,  that  he  had  prom- 
ised to  correct  it  promptly,  that  the  employee  relying  on  his  prom- 
ise, and  not  knowing  the  absence  of  the  guard,  as  it  was  not  ap- 
parent, continued  to  use  the  machine,  and  was  injured. 

Argued  Dec.  7,  1916.  Appeal,  No.  280,  Oct.  T.,  1916, 
by  defendant,  from  Judgment  of  C.  P.  Northampton 
C!o.,  June  T.,  1915,  No.  34,  on  verdict  for  plaintiff  in  case 
of  Adam  C.  Germanton  v.  Howard  S.  Shafer.  Before 
Oblady,  p.  J.,  Porter,  Henderson,  Kephart,  Trexler 
and  WiLUAMS,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiff, 
■absequently  a  motion  for  judgment  n.  o.  v.  was  over- 
ruled, Stewart,  P.  J.,  filing  the  following  opinion: 

The  argument  and  brief  involved  but  one  proposition, 
that  we  should  have  affirmed  defendant's  last  point,  and 
directed  the  jury  to  return  a  verdict  in  his  favor  on  the 
ground  that  the  plaintiff  was  guilty  of  contributory  neg- 
ligence. The  sole  question  is,  was  plaintiff's  contributoiT 
negligence  a  question  for  the  jury,  or  to  be  declared  as  a 
matter  of  law  by  the  court?  We  have  been  helped  by  the 
references  to  authorities  contained  in  the  briefs  of  coun- 
sel on  both  sides  of  this  case.  After  a  careful  examina- 
tion of  the  authorities  we  think  that  the  question  in- 
volved was  for  the  jury.  The  position  of  the  learned 
counsel  for  the  defendant  is  that,  conceding  the  plaintiff 
followed  the  orders  of  Spengler,  yet  nevertheless  the 
method  of  carrying  out  the  orders  was  the  plaintiff's, 
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Opinion  of  Court  below.  [66  Pa.  Superior  Ct. 
and  that  .the  orders  would  not  excuse  the  plaintifTs  fol- 
lowing a  method  which  was  obviously  dangerous.  If  the 
charge  is  examined,  it  will  be  seen  that  we  not  only 
charged  the  jury  to  that  effect,  but  that  we  called  their 
particular  attention  to  the  element  of  warning  which 
Spengler  testified  he  had  given  the  plaintiff  at  the  place 
where  they  had  worked  before.  It  will  also  be  seen  that 
the  defendant's  position  was  well  stated  in  his  third, 
fourth  and  fifth  points,  all  of  which  we  aflftrmed.  It  is 
a  mistake  to  assume  just  what  the  plaintiff's  position 
was  at  the  time  of  the  accident.  The  boss,  Spengler,  did 
not  deny  that  he  had  ordered  the  plaintiff  to  guide  or 
steady  this  tool  as  it  was  going  up  in  the  air.  When  the 
tool  was  just  leaving  the  ground,  it  would  require  one  po- 
sition. As  it  was  going  up  in  the  air,  it  would  require  a 
different  position.  The  different  witnesses  testified  to  his 
different  positions.  One  testified  that  he  had  both  feet  on 
the  wheel,  another  that  he  had  one  foot  on  the  wheel.  The 
different  witnesses  varied  as  to  the  different  amount  of 
force  which  he  used.  The  plaintiff  himself  said  that  he 
took  ahold  of  the  drill  bar,  and  as  it  was  raised  to  a 
certain  height,  it  dropped  very  sudden,  and  his  hand  was 
caught ;  that  he  had  both  hands  ahold  of  it,  and  that  it 
was  between  five  aqd  seven  feet  from  the  ground  at  the 
time  it  fell.  The  witness  indicated  that  he  had  his  arm 
stretched  up  holding  it,  and  that  one  foot  was  against 
the  wheel  to  keep  the  tool  from  hitting  the  machine.  It 
is  very  plain  that  the  height  of  the  tool  and  the  degree  of 
force  were  very  pertinent  questions,  and  only  a  jury 
could  decide  them.  This  appeared  upon  the  cross-exam- 
ination by  the  learned  counsel  for  the  defendant.  No 
court  could  say  that  his  method  was  an  obviously  danger- 
ous one.  Our  charge  was  in  strict  line  with  Solt  v.  Wil- 
liamsport  Radiator  Co.,  231  Pa.  St.  585.  In  that  case 
Mr.  Justice  Moschziskbe  quotes  with  approval,  the  fol- 
lowing: '^Where  two  ways  of  discharging  the  service 
are  apparent  to  an  employee,  one  dangerous  and  the 
other  safe  or  reasonably  so,  the  employee  must  select 
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the  latter,  whether  or  not  it  is  the  less  convenient  to  him ; 
and  if  he  chooses  the  former,  and  the  danger  is  such  that 
a  reasonably  prudent  man  would  not  incur  the  risk 
under  the  same  circumstances,  he  is  guilty  of  such  negli- 
gence as  will  bar  a  recovery,  although  the  master  may 
also  have  been  negligent" :  20  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.),  146.  In  Fortney  v.  Breon,  245  Pa.  St.  47,  the 
same  judge  said  on  page  51 :  "The  rule  in  the  Solt  case 
caHnot  be  applied  by  a  trial  judge  as  a  governing  princi- 
ple of  law  that  requires  a  nonsuit  or  binding  instructions 
for  the  defendant,  unless  the  evidence  not  only  demon- 
strates that  the  plaintiff  was  performing  work  in  a  way 
which  was  obviously  dangerous,  when  another  reason- 
ably safe  way  was  known  to  him,  but  it  also  must  show 
that  this  other  way  was  clearly  and  readily  available 
and  such  as  the  ordinarily  prudent  man  would  have 
adopted  under  similar  circumstances ;  and  it  is  far  from 
plain  that  this  was  the  condition  in  the  present  case. 
Where  one  is  charged  with  contributory  negligence  in 
doing  work  in  an  obviously  dangerous  manner  when  a 
safe  way  was  open  to  him,  unless  the  manner  of  perform- 
ance was  so  unusual  and  clearly  careless  that  no  two 
minds  could  reasonably  disagree  as  to  the  alleged  negli- 
gence," etc.  It  would  be  impossible  for  us  to  declare  as 
a  matter  of  law,  that  every  mind  would  agree  that  this 
was  a  dangerous  method  of  steadying  the  bar,  when  there 
is  so  much  disagreement  as  to  how  plaintiff  performed 
the  work.  We  have  examined  all  the  cases  cited  by  the 
learned  counsel  for  the  defendant  in  support  of  his  po- 
sition. In  our  judgment  they  are  entirely  different  from 
the  facts  of  the  present  case.  In  the  present  case,  unless 
you  presuppose  that  the  entire  method  of  raising  this 
drill  was  dangerous,  there  is  no  proof  that  there  was  a 
safer  method  of  steadying  the  drill.  Spengler  was  ad- 
mittedly the  boss.  It  was  the  plaintifPs  duty  to  obey. 
His  duty  is  defined  in  a  large  number  of  cases  which  are 
cited  on  page  593  of  Hartman  v.  Beading  Wood  Pulley 
Co.,  38  Pa.  Superior  Ct.  587.  See  also  Franczak  v.  Naz- 
VOL.  LXVI — 12 
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areth  Cement  Co.,  42  Pa.  Superior  Ct.  263;  Maines  v. 
Harbison- Walker  Co.,  213  Pa.  145  j  Foster  v.  National 
Steel  Co.,  216  Pa.  279;  Ralston  v.  Baldwin  Locomotive 
Works,  240  Pa.  14;  Pfeifer  v.  Allegheny  Steel  Co.,  243 
Pa.  256.  In  conclusion  we  think  that  the  general  rule 
stated  in  many  of  the  cases,  applies  to  the  present  case,  as 
follows :  "The  question  of  contributory  negligence  cannot 
be  treated  as  one  of  law,  unless  the  facts  and  the  infer- 
ences from  them  are  free  from  doubt.  If  there  is  doubt 
as  to  either,  the  case  is  for  the  jury.  In  an  action  to  re- 
cover damages  for  personal  injuries  the  burden  is  on  the 
plaintiff  to  prove  negligence  on  the  part  of  the  defend- 
ant, and  that  this  negligence  caused  the  injury.  He  is 
not  bound  to  go  further  and  prove  that  he  did  not  con- 
tribute to  the  result  by  his  own  negligence;  that  burden 
is  on  the  defendant,  unless  the  evidence  adduced  by  plain- 
tiff discloses  contributory  negligence.^'  Coolbroth  v. 
Pennsylvania  R.  R.  Co.,  209  Pa.  433.  See  al^o  Davidson 
V.  Lake  Shore,  Etc.,  Railway  Co.,  171  Pa.  522;  Gray  v. 
Penna.  Railroad  Co.,  172  Pa.  383. 

And  now,  July  10,  1916,  motion  for  judgment  non  ob- 
stante veredicto  is  refused,  and  rule  discharged,  and 
judgment  is  directed  to  be  entered  on  the  verdict  in 
favor  of  the  plaintiff  upon  the  payment  of  the  jury  fee, 
and  the  evidence  taken  upon  the  trial,  is  certified  and 
filed  and  made  part  of  the  record. 

Error  assigned  was  in  overruling  motion  for  judgment 
for  plaintiff  n.  o.  v. 

H.  A.  Hillyer,  with  him  W.  G.  Wright,  for  appellant, 
cited:  Solt  v.  Williamsport  Radiator  Co.,  231  Pa.  585; 
Kephart  v.  Carbon  Steel  Co.,  252  Pa.  417. 

Oharles  P.  Maxwell,  with  him  Wm.  H.  Kirkpatrick, 
for  appellee. — Plaintiff,  as  a  matter  of  law,  did  not  as- 
sume the  risk  of  injury  incident  to  the  absence  of  the 
rope-guard,  in  continuing  in  his  employment  after  the 
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promise^  or  promises  above-mentioned  that  the  defect 
would  be  remedied :  Hartman  v.  Reading  W.  Pulley  Co., 
38  Pa.  Superior  Ct  587;  Wilbert  v.  Weicht,  62  Super. 
363  J  Pfeifer  v.  Allegheny  Steel  Co.,  243  Pa.  256;  Eld- 
ridge  v.  Feil  Mfg.  Co.,  240  Pa.  321;  Meade  v.  Pittsburgh 
Bys.  Co.,  223  Pa.  145;  Foster  v.  Natl.  Steel  Co.,  216  Pa. 
279 ;  Houston  v.  Budke  Stamping  Co.,  38  Super.  93. 

Opinion  by  Oblady,  P.  J.,  March  16, 1917: 

It  appears  by  the  uncontradicted  evidence  in  the  case, 
that  the  plaintiff's  injuries  were  caused  by  the  fall  of  a 
drill  bar  (an  appliance  of  a  well-drilling  machine), 
which  fall  was  induced  by  the  slipping  of  a  rope  working 
in  a  sheave  wheel  on  the  top  of  a  mast,  and  that  this 
wheel,  at  the  time  of  the  accident,  was  not  properly  pro- 
tected by  a  guard. 

It  is  conceded  that  some  protection  was  necessary  to 
prevei^t  the  rope  leaving  the  sheave  wheel,  and  that  such 
protection  had  previously  been  given,  but  for  some  rea- 
son it  had  not  been  in  use  for  a  short  time  prior  to  the  ac- 
cident. The  defendant's  attention  was  called  to  this 
manifestly  defective  appliance,  when  he  assured  the 
plaintiff  that  it  would  be  promptly  corrected,  but  the 
plaintiff  did  not  know  of  the  absence  of  the  rope  guard 
at  the  time  of  the  accident.  It  was  not  in  view,  so  as  to 
be  an  apparent  defect,  and  under  the  direction  of  the 
defendant  the  plaintiff  continued  to  use  the  machine  in 
the  belief  that  the  defect  had  been  remedied. 

In  an  opinion  filed  by  the  trial  judge,  the  testimony 
was  very  carefully  analyzed,  and  the  pertinent  authori- 
ties applied  to  the  undisputed  facts.  After  a  careful  ex- 
amination of  the  whole  record  we  are  satisfied  that  the 
conclusion  reached  by  the  court  below  was  correct,  and 
for  the  reasons  given  the  judgment  is  affirmed. 
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Commonwealth,  Appellant,  v.  Weber. 

Criminal  law — Appeals — Verdict  of  not  guilty — Quashing  ap- 
peal— Veterinarian — Failure  to  report  tuberculosis — Act  of  July 
22, 1918,  P.  L.  928. 

Where  a  veterinarian  is  indicted  for  violating  the  provisions  of 
the  Act  of  July  22, 1913,  P.  L.  928,  in  not  reporting  a  case  of  tuber- 
culosis in  a  cow,  and  at  the  trial  is  acquitted  by  direction  of  the 
court  because  he  had  not  gained  his  knowledge  of  the  case  in  his 
professional  practice,  no  appeal  lies  by  the  Commonwealth,  and  if 
an  api>eal  is  taken  it  will  be  quaked. 

Submitted  Dec.  8,  1916.  Appeal,  No.  340,  Oct.  T., 
1916,  by  plaintiff,  from  judgment  of  Q.  S.  Lancaster  Co., 
Jan.  T.,  1914,  No.  43,  on  verdict  of  not  guilty  in  case  of 
CJommonwealth  v.  S.  E.  Weber.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Eephart,  Trbxlbr  and  Wil- 
UAMS,  J  J.    Appeal  quashed. 

Indictment  for  not  reporting  a  tuberculosis  cow. 
At  the  trial  the  court  directed  a  verdict  for  defendant. 
Verdict  and  judgment  for  defendant.    The  Common- 
wealth appealed. 

Error  assigned  was  in  directing  a  verdict  for  defend- 
ant. 

Coyle  d  Keller,  for  appellant. 

B.  F.  Davis  and  E,  M.  Oilbert,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917 : 
The  trial  judge  placed  a  construction  on  the  act  of  as- 
sembly under  which  the  defendant  was  indicted  and  be- 
ing tried,  that  resulted  in  an  instruction  to  the  jury  to 
return  a  verdict  of  not  guilty,  and  intimated  that  the 
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Commonwealth  might  take  an  appeal  to  find  out  whether 
his  was  a  correct  statement  of  the  law. 

The  verdict  of  not  guilty  closed  all  investigation  as  to 
the  merits  of  the  case  so  far  as  both  parties  are  concerned, 
and  any  discussion  of  the  question  involved  would  be 
purely  academic. 

The  question  presented  is,  whether  the  Commonwealth 
has  the  right  to  be  heard  after  a  verdict  of  not  guilty  is 
returned  by  the  jury.  The  rule  is  the  same  whether  the 
verdict  is  the  result  of  an  error  committed  by  the  trial 
court,  or  to  a  perverse  finding  by  the  jury.  "To  er- 
roneous decisions  made  in  the  trial  which  may  cause  the 
acquittal  of  the  accused  except  in  the  three  cases  of  mis- 
demeanor, nuisance,  forcible  entry  and  forcible  detainer, 
the  Commonwealth  cannot  except,  and  such  decisions 
cannot  be  reviewed.  But  for  error  in  quashing  an  in- 
dictment, arresting  judgment  after  verdict  of  guilty,  and 
the  like,  the  Commonwealth  may  remove  the  record  for 
review  without  special  allowance  of  the  proper  writ: 
Com.  V.  Wallace,  114  Pa.  405.  We  are  powerless  to  cor- 
rect alleged  errors  in  the  charge  of  the  court,  given  on 
the  trial  of  the  offense  set  out  in  this  indictment,  which 
may  have  caused  the  acquittal  of  the  defendant.  As 
stated  by  Ricb,  P.  J.,  in  Com.  v.  Coble,  9  Pa.  Superior 
Ct.  215,  "The  more  important  the  question,  the  stronger 
the  reason  for  withholding  an  expression  of  an  opinion 
on  it  until  it  arises  in  a  real  dispute  where  an  appellate 
court  has  jurisdiction  to  render  a  decision  to  authorita- 
tively declare  it.  When  the  question  argued  on  this 
appeal  arises  upon  the  record  of  a  case  properly  before 
us,  it  will  deserve  most  careful  and  serious  consideration, 
but  we  do  not  think  we  ought  to  make  any  advance  to 
meet  it  until  we  are  required  to  do  so  by  the  duties  of  our 
position" :  see  also  Com.  v.  Cassell,  1  Pa.  Superior  Ct. 
476;  Com.  v.  Stillwagon,  13  Pa.  Superior  Ct.  547;  Com. 
V.  Sober,  15  Pa.  Superior  Ct.  520. 

For  the  reasons  above  given  this  appeal  is  quashed. 
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Syllabus — ^Assignment  of  Error.  [66  Pa.  Superior  Ot. 

Willcox's  Estate. 

Trusts  and  trustees — Principal  and  income — Stock  dividend — 
Decrease  of  hook  value  of  stock — Reimbursement  of  principal. 

When  the  stock  of  a  corporation  is  by  the  will  of  a  decedent  held 
in  trust  by  a  trustee  to  pay  the  income  to  one  person  for  life,  and 
the  principal  over  to  a  remainderman,  and  the  corporation  at  the 
date  of  the  death  of  the  decedent  has  a  large  surpliis,  so  that  the 
book  value  of  the  shares  is  above  par,  and  four  years  after  the 
death  of  the  life  tenant^  and  after  a  large  addition  had  been  added 
to  the  surplus  during  the  life  tenancy,  the  company  declares  an 
extraordinary  stock  dividend  equalling  practically  the  amount  of 
the  surplus  earned  since  the  death  of  the  testator,  and  at  the  same 
time  increases  its  capital  stock,  selling  a  large  nimiber  of  the 
new  shares  at  less  than  the  previous  book  value  of  the  shares,  with 
the  result  that  all  of  the  shares  of  the  company  after  the  trans- 
action is  completed,  have  a  less  book  value  than  at  the  date  of  the 
death  of  the  decedent,  the  stock  dividend  awarded  to  the  trust 
estate  is  not  to  be  distributed  wholly  to  income,  but  enough  of  the 
stock  must  be  set  aside  to  reimburse  the  principal  for  the  loss  it 
suffered  by  reason  of  the  stock  dividend  in  coimection  with  the 
stock  increase,  but  not  for  any  loss  due  to  the  sale  of  new  stock 
at  less  than  the  value  of  the  old  stock. 

Argued  Oct.  16, 1916.  Appeal,  No.  135,  Oct  T.,  1916, 
by  West  End  Trust  Co.,  Ancillary,  Administrator  c.  t.  a. 
of  Estate  of  William  Harvey  Willcox,  deceased,  Dis- 
tributee, from  decree  of  O.  O.  Philadelphia  Co.,  Oct. 
T.,  1902,  No.  186,  dismissing  exceptions  to  adjudication 
in  Estate  of  Frederick  Willcox,  deceased.  Before  Ob- 
lady,  P.  J.,  Porter,  Henderson,  Head,  Kbphart,  Trbx- 
LER  and  Williams,  J  J.    Decree  modified. 

Exceptions  to  adjudication. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  in  dismissing  exceptions  to  adjudi- 
cation. 
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James. W.  Laws,  with  him  J.  Morris  Dalton,  for  appel- 
lant— The  whole  of  an  extraordinary  stock  dividend, 
declared  out  of  surplus  accumulated  since  testator's 
death,  belongs  to  the  life  tenant:  Weimer  on  Pennsyl- 
vania Corporation  Law,  p.  342;  Eisner's  Est.,  175  Pa. 
143;  Boyer's  App.,  224  Pa.  144;  Stokes'  Est.,  240  Pa. 
277;  Earp's  App.,  28  Pa.  368;  Smith's  Est.,  140  Pa. 
344;  Thomson's  Est.,  153  Pa.  332;  Oliver's  Est,  136 
Pa.  43;  Connolly's  Est,  198  Pa.  137;  Graham's  Est, 
198  Pa-  216. 

Thomas  Stokes,  with  him  O.  W.  Pepper,  for  appellee. 
— The  value  of  the  principal  investment  as  it  existed  at 
the  time  of  the  testator's  death  should  not  be  impaired, 
but  should  be  preserved  for  the  remaindermen :  Earp's 
App.,  28  Pa.  368;  Moss's  App.,  83  Pa.  264;  Biddle's 
App.,  99  Pa.  278;  Smith's  Est,  140  Pa.  344;  Boyer's 
App.,  224  Pa.  144;  Stokes'  Est.,  240  Pa.  277. 

Opinion  by  Pobtbb,  J.,  March  16, 1917 : 
This  case  presents  the  question  of  the  proper  distribu- 
tion, as  between  principal  and  income  of  a  trust  fund,  of 
an  extraordinary  stock  dividend,  upon  stock  in  a  cor- 
poration which  formed  part  of  the  trust  fund.  Frederick 
Willcox  died  on  July  2,  1901,  leaving  a  will  which  be- 
queathed the  residue  of  his  estate  to  the  Philadelphia 
Trust  Company,  in  trust  to  pay  the  income  of  the  fund 
to  his  children  during  their  respective  lives,  one-flfth  of 
the  income  being  payable  to  his  son,  William  Harvey 
Willcox,  during  his  life,  and  the  will  made  provision  for 
the  disposition  of  the  remainder  after  the  death  of  the 
children.  William  Harvey  Willcox  died  on  May  25, 1910, 
and  it  is  upon  all  hands  conceded,  that  under  the  pro- 
visions of  the  will,  his  estate  had  no  interest  in  the  in- 
come which  thereafter  accrued.  A  part  of  the  trust  fund 
consisted  of  416  shares  of  stock  of  the  Union  Boiling 
Mills  Company,  a  corporation,  which  passed  to  the  trus- 
tee and  continue  to  be  held  in  the  trust  estate.    When  the 


Digitized  by 


Google 


184  WILLCOX'S  ESTATE. 

Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
testator  died  the  capital  of  the  Union  Boiling  Mills  Com- 
pany consisted  of  5,000  shares  of  the  par  value  of  f50 
each,  amounting  to  |250,000,  and  the  surplus  of  the  com- 
pany was  1126,254.14.  The  surplus  added  to  the  capital 
made  a  total  of  |376,254.14.  The  value  of  each  share  of 
stock,  at  the  time  of  testator's  death,  was  |75.25.  The 
capital  and  surplus  of  the  corporation  remained  unim- 
paired and  the  value  of  the  principal  of  the  trust  fund 
in  question,  so  far  as  it  was  represented  by  these  416 
shares  of  stock,  remained  unchanged  until  the  date  of  the 
death  of  William  Harvey  Willcox,  and  subsequently 
until  the  declaration  of  the  dividend  with  which  we  here 
have  to  deal.  The  value  of  the  416  shares  of  stock  was 
131,304,  and  never  fell  below  that  sum  until  the  dividend 
was  declared.  During  the  period  between  the  death  of 
the  testator  and  that  of  William  Harvey  Willcox,  who 
was  entitled  to  one-fifth  of  the  income  during  that  period, 
the  surplus  fund  of  the  corporation  was  increased,  by 
profits  which  were  not  divided,  by  the  amount  of  f  149,- 
772.43,  and  it  is  conceded  that  the  dividend  involved  a 
distribution  of  that  part  of  the  surplus,  together  with 
an  additional  sum,  and  that  as  the  income  was  earned 
during  the  lifetime  of  William  Harvey  Willcox,  his  es- 
tate is  entitled  to  one-fifth  of  whatever  part  of  the  divi- 
dend should  be  awarded  to  the  income  of  the  trust  estate. 
This  principle  being  conceded  by  the  learned  counsel  for 
both  appellant  and  appellee,  we  have  not  deemed  it  nec- 
essary to  consider  or  discuss  its  soundness.  Counsel  for 
appellant  and  for  appellee  are  in  accord  upon  the  facts 
and  figures  thus  far  stated. 

The  capital  stock  of  the  Union  Boiling  Mills  Company 
was,  in  September,  1914,  four  years  after  the  death  of 
William  Harvey  Willcox,  increased  from  $250,000,  divid- 
ed into  5,000  shares,  to  f600,000,  divided  into  12,000 
shares  of  the  par  value  of  f  50  each.  This  involved  an 
issue  of  7,000  new  shares,  and,  in  pursuance  of  appropri- 
ate action  by  the  stockholders,  those  shares  were  disposed 
of  in  the  following  manner :  400  shares  of  stock  were  sold 
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to  employees  of  the  corporation  at  par,  |50  per  share; 
3,600  shares  were  first  offered  to  stockholders  of  the  cor- 
poration, in  proportion  to  their  holdings,  at  the  price  of 
f  62.50  per  share,  and  the  balance  of  the  3,600  shares  not 
taken  by  stockholders  were  sold  to  outside  parties  at 
f  62.50  per  share*.  The  remaining  3,000  shares  were  issued 
to  stockholders  of  record  on  September  5,  1914,  in  pro- 
portion to  their  holdings,  as  a  stock  dividend,  at  par,  $50 
per  share,  "and  f  150,000  in  amount  of  the  accumulated 
surplus  profits  of  the  company"  was  appropriated  and 
applied  in  payment  of  this  stock  dividend.  This  trans- 
ferred f  150,000  from  the  surplus  of  the  cori)oration  to  its 
capital  stock  account.  The  practical  results  to  the  corpo- 
ration were  that  it  issued  7,000  shares  of  new  stock ;  for 
3,000  of  which,  issued  to  the  stockholders,  it  received 
nothing;  for  400  shares  it  received  par,  these  shares  con- 
tributed nothing  to  the  surplus  fund ;  and  the  remaining 
shares  were  sold  at  a  premium  above  their  par  value 
which  netted  to  the  corporation,  in  the  aggregate,  f45,- 
137.50.  The  amount  of  the  original  surplus  which  re- 
mained, after  deducting  the  f  150,000  transferred  to  capi- 
tal account  by  the  stock  dividend,  was  f  126,026.57,  add  to 
this  the  145,137.50  and  we  have  f  171,164.07,  as  the  total 
surplus  of  the  corporation,  after  the  increase  in  the  capi- 
tal stock  had  been  completed.  While  the  surplus  thus 
seems  to  be  larger  than  it  was  at  the  time  of  the  testator's 
death,  it  is  to  be  remembered  that  the  surplus  is  now  to  be 
distributed  among  12,000  shares,  instead  of  5,000  shares. 
Ck)unsel  for  appellant  and  appellee  agree  that  the  book 
value  of  the  stock  immediately  after  the  stock  was  in- 
creased was  only  |64.26.  The  only  evidence  as  to  the 
value  of  this  stock  was  as  to  the  book  value  and  that  was 
arrived  at  by  an  appraisement  of  the  assets  of  the  com- 
pany, deducting  from  the  aggregate  thereof  the  liabili- 
ties of  the  corporation;  we  have  no  suggestion  from 
either  side  that  this  book  value  did  not  represent  the 
actual  value  of  the  stock,  the  liquidating  value.  The  cor- 
poration seems  to  have  been  one  of  those  private  under- 
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takings^  the  stocks  of  which  are  not  usually  bought  and 
sold  in  the  stock  markets^  that  it  was  a  very  profitable 
undertaking  clearly  appears  from  the  evidence.  The  in- 
crease of  stock  and  the  allotment  of  stock  to  the  em- 
ployees at  par  seem  to  have  been  in  all  respects  regular 
and  in  accordance  with  the  laws  of  the  State  of  Con- 
necticut under  which  the  corporation  was  chartered.  It 
thus  appears  that  the  same  action  of  the  corporation 
which  brought  this  dividend  of  249  shares  of  stock  in  the 
corporation  and  |30  in  cash  into  this  trust  fund,  also  had 
the  effect  of  reducing  the  value  of  the  original  416  shares 
from  f 75.25  per  share  to  f  64.26.  The  value  of  the  origi- 
nal 416  shares,  the  principal  of  the  fund,  was  reduced 
from  131,304,  which  sum  had  been  its  true  value  at  the 
time  of  testator's  death  and  down  until  the  time  of  the 
declaration  of  the  dividend,  to  |26,732.16,  and  impair- 
ment in  value  to  the  amount  of  |4,571.84.  The  greater 
part  of  this  depreciation  had  been  caused  by  the  stock 
dividend  to  stockholders,  of  3,000  shares,  for  which  noth- 
ing went  into  the  treasury  of  the  company,  but  the  sale  of 
400  shares  at  par  to  employees  and  of  3,600  shares  at 
f  62.50  per  share,  to  stockholders  and  others,  contributed 
in  a  slight  measure  to  produce  the  total  shrinkage  in  the 
value  of  the  principal  of  the  trust  fund. 

The  appellant  contended  in  the  court  below  and  has 
consistently  maintained  that  position  here  that,  as  the 
sale  of  400  shares  at  par  to  employees  of  the  corporation 
and  the  sale  of  3,600  shares  at  $62.50  per  share  con- 
tributed to  the  depreciation  in  the  value  of  the  principal 
of  the  trust  fund,  no  part  of  this  dividend  can  be  applied 
to  restore  any  part  of  the  lost  principal.  The  appellant's 
position  is  that  the  dividend  to  stockholders  amounted 
to  only  $150,000,  that  there  had  been  added  to  the  sur- 
plus during  the  time  appellant's  decedent  was  entitled 
to  the  income,  $149,772.43,  or  only  $227.57  less  than  the 
total  amount  of  the  dividend,  and  that,  therefore,  the 
surplus  fund  of  the  corporation  which  had  existed  at  the 
time  of  the  creation  of  the  trust,  the  death  of  the  testator, 
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had  only  been  impaired  in  the  amount  of  the  sum  last 
mentioned.  The  calculation  submitted  by  the  appellant 
to  the  court  below  was  made  on  this  theory,  and  disclosed 
this  result.  The  total  excess  of  the  dividend  over  the 
amount  of  the  profits  of  the  cori)oration  in  the  distribu- 
tion of  which  this  appellant  was  entitled  to  participate 
being  only  |227.57,  the  part  of  that  amount  which  the 
416  shares  of  this  trust  fund  would  be  entitled  to  receive 
is  only  thirty-eight  one-hundredths  of  one  share;  or,  the 
shares  being  taken  as  worth  par,  only  |19.  The  distri- 
bution of  this  dividend,  the  appellant  asserts,  should  be 
as  follows:  to  principal  |19  and  to  income  249  shares 
of  stock  and  $11  in  cash.  The  appellant  did  not,  in  the 
court  below,  suggest  that  there  was  any  middle  ground 
upon  which  it  could  be  held  that  the  principal  of  the 
fund  was  entitled  to  be  reimbursed  for  the  depreciation 
in  the  value  of  the  shares  resulting  exclusively  from  the 
issue  of  the  stock  dividend  of  3,000  shares  at  par,  and  not 
allowing  for  any  depreciation  resulting  from  the  con- 
ditions upon  which  the  other  4,000  shares  were  sold.  It 
claimed  everything  and  conceded  nothing. 

The  contention  of  the  appellee,  on  the  other  hand,  was 
that  the  principal  of  the  trust  fund  was  entitled  to  be 
reimbursed,  out  of  this  dividend,  for  the  entire  impair- 
ment of  the  book  or  liquidating  value  of  the  416  shares 
of  stock,  resulting  from  the  entire  new  issue,  of  3,000 
shares  to  the  stockholders,  as  a  dividend,  and,  also,  the 
400  shares  sold  at  par  to  employees  and  the  3,600  shares 
sold  at  $62.50  to  stockholders  and  others.  The  court  be- 
low sustained  this  contention  and  decreed  that  71  shares 
of  the  stock,  valued  at  $64.26,  and  $6.28  in  cash  be 
awarded  to  the  accountant,  as  principal,  for  the  pur- 
poses of  the  trust,  and  that  178  shares  of  the  stock  and 
$23.82  in  cash  be  distributed  as  income.  The  adminis- 
trator of  the  estate  of  William  Harvey  Willcox  appeals 
from  that  decree.  We  have  deemed  it  necessary  to  thus 
fully  state  the  facts  and  figures,  for  the  reason  that  the 
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case  presents  not  only  questions  of  law  but  of  book- 
keeping. 

The  purpose  of  the  action  of  the  Union  Rolling  Mills 
Company,  in  the  transactions  of  which  this  stock  divi- 
dend was  an  incident,  was  to  procure  new  capital  in 
order  to  extend  its  business,  with  a  view  to  future  profits. 
This  was  a  matter  beyond  the  control  of  both  the  ap- 
pellant and  appellee.  The  trustee  had,  of  course,  the 
right  to  vote  upon  the  shares  which  he  held,  but  the  way 
in  which  he  voted  is  immaterial  in  the  determination  of 
the  rights  of  the  life  tenant  and  those  entitled  to  the 
remainder,  so  far  as  this  dividend  is  concerned.  That 
was  a  matter  of  corporate  policy  and  management,  of 
which  every  holder  of  stock  has  to  take  the  chances. 
When  stock  in  a  corporation  is  part  of  a  trust  fund,  the 
hazard  of  the  risk  is  borne  by  both  legatee  for  life  and  in 
remainder,  for  if  there  be  a  diminution  in  the  corpus  by 
reason  of  unfortunate  investments,  the  income  as  well 
as  the  corpus  is  thereby  depleted  and  the  loss  falls  on 
both,  the  former  receiving  less  income  and  the  latter  less 
corpus.  If  the  management  of  the  corporation  is  wise 
and  successful  those  entitled  to  the  income  of  the  trust 
estate  receive  the  dividend.  The  increase  of  the  divi- 
dends may  cause  an  actual  increase  in  the  value  of  the 
stock,  even  though  no  undivided  profits  be  added  to  the 
surplus,  and  such  an  increase  in  value  belongs  to  the 
principal  of  the  trust  estate,  and  must  go  to  those  who 
take  in  remainder:  Connolly's  Est.,  198  Pa.  137;  Gra- 
ham's Est.,  198  Pa.  216.  When  a  trust  fund  is  created 
it  may  hold  a  stock  which  is  intrinsically  worth  f  100  per 
share  and  which  is  earning  and  paying  dividends  of  ten 
per  cent,  on  its  par  value,  but  the  loss  of  an  expert  man- 
ager or  the  discovery  of  some  new  process  by  a  competi- 
tor may  cause  the  earnings  to  decline  so  that  only  four 
per  cent,  is  earned  and  paid  as  dividends.  In  such  a  case 
not  only  the  market  price  but  the  intrinsic  value  of  the 
stock  would  decline,  it  might  be  worth  only  |50  a  share, 
but  the  dividends  declared  must  still  go  to  the  life  t^iant 
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and  cannot  be  appropriated  to  compensate  for  the  de- 
cline of  the  piineipal.  These  principles  are  to  be  ap- 
plied in  considering  the  eflfect  of  the  action  of  the  Union 
Boiling  Mills  Company  when  it  increased  its  capital 
stocky  in  so  far  as  that  action  did  not  involve  the  decla- 
ration of  the  stock  dividend.  The  purpose  of  issuing  the 
stock  dividend  was  to  place  the  old  stockholders  on  a 
more  equitable  f ooting^  so  far  as  the  value  of  their  shares 
was  concerned,  as  compared  to  the  new  stock  which  it 
was  desired  to  issue  without  demanding  an  extravagant 
premium.  The  transfer  of  f  150,000  from  the  surplus  to 
the  capital  stock  account  of  the  corporation  was  the 
means  by  which  that  purpose  was  carried  out.  The  400 
shares  sold  to  employees  at  par,  as  authorized  by  law, 
were  so  disposed  of  for  the  purpose  of  interesting  those 
employees,  promoting  friendly  feeling  among  them  and 
inducing  them  by  future  loyalty  to  contribute  to  the  suc- 
cess of  the  company's  operations,  the  sales  were  to  be 
made  to  those  who  were  then  employees,  not  those  who 
had  formerly  been  employees.  This  was  evidently  done 
with  a  view  to  its  eflfect  upon  the  future  operations  of  the 
corporation.  William  Harvey  Willcox  had  at  that  time 
been  dead  for  four  years  and  his  estate  had  no  interest  in 
the  future  operations  of  the  corporation.  It  would  be 
manifestly  inequitable  to  take  any  part  of  the  income 
which  had  accrued  during  his  life  tenancy  in  order  to 
make  good  to  the  principal  of  the  trust  fund  any  depreci- 
ation resulting  from  the  sale  of  those  400  shares  of  stock 
-  to  employees.  The  sale  of  3,600  shares  of  stock  at  $62.50 
per  share  could  only  have  been  for  the  purpose  of  secur- 
ing additional  capital,  with  a  view  to  extending  the  busi- 
ness and  increasing  the  future  profits.  This  stock  was 
first  offered,  at  the  price  stated,  to  the  old  stockholders, 
if  the  price  fixed  had  been  such  as  to  warrant  a  premium 
for  the  options  to  take  it,  that  premium  would  have  been 
tlfe  property  of  the  principal  of  the  trust  fund :  Moss's 
App.,  83  Pa.  264;  Biddle's  App.,  99  Pa.  278;  Smith's 
Est.,  140  Pa.  344 ;  Thomson's  Est.,  153  Pa.  332 ;  Eisner's 
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Est.,  175  Pa.  143.  If  the  price  fixed  for  the  sale  of  the 
new  stock  had  exceeded  the  book  value  of  the  old  shares 
and  it  had  been  sold  at  that  advantageous  figure,  the  re- 
sult would  have  been  to  increase  the  book  value  of  the 
old  shares.  This  appellant  could  not,  however,  have  de- 
rived any  advantage  from  that  increase.  The  decrease 
in  the  book  value  of  the  shares  resulting  from  the  sale 
of  these  4,000  new  shares  was,  it  is  true,  not  large,  but 
the  principal  of  the  trust  fund  was  not  entitled  to  be  re- 
imbursed out  of  the  dividend  for  that  particular  element 
of  the  decrease  in  the  book  value  of  the  stock.  This  was 
a  hazard  incidental  to  the  ownership  of  the  stock. 

The  stock  dividend  of  3,000  shares  at  par  involves  an 
entirely  different  question.  That  was  a  distribution  of 
the  surplus  of  the  cori)oration,  and  it  is  to  be  dealt  with 
as  a  distinct  transaction.  If  that  dividend  had  been 
$150,000  cash,  the  income  of  this  trust  fund  would  have 
been  entitled  to  its  proportionate  share  of  the  $149,- 
772.43.  The  dividend  to  the  trust  estate  would  have  been 
$12,480,  out  of  which  $12,461  must  have  gone  to  the  in- 
come and  $19  to  the  trustee,  as  principal ;  Boyer's  App., 
224  Pa.  144;  Stoketf  Est,  240  Pa.  277.  The  vice  of  the 
appellant's  argument  is  that  it  fails  to  distinguish  be- 
tween a  cash  dividend  and  the  dividend  which  was  ac- 
tually declared,  viz :  249  shares  of  stock,  at  par,  and  $30 
in  cash.  Now,  it  is  upon  all  hands  admitted  that  the  249 
shares  of  stock,  after  the  whole  12,000  shares  of  stock  had 
been  issued,  were  still  worth  $64.26  per  share,  or,  in  the 
aggregate,  $16,000.74,  to  which  add  $30  and  we  have  a 
total  dividend  of  $16,030.74.  This  is  so  because  these 
shares  of  stock  are  not  only  entitled  to  their  share  in 
the  unimpaired  capital,  which  is  $50  per  share,  but  they 
are  also  entitled  to  share  in  the  surplus  fund  which  had 
accumulated  prior  to  the  death  of  the  testator.  It  is  too 
clear  for  argument  that  this  stock  dividend  impaired  the 
value  of  the  416  shares,  which  were  the  principal  of  the 
trust  fund.  Entirely  apart  from  the  slight  decline  in 
the  value  of  the  shares  resulting  from  the  sale  of  the 
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Other  4^000  shares,  the  issue  of  these  3,000  shares  as  a 
stock  dividend  impaired  the  principal  of  the  trust  estate, 
and  the  amount  of  that  impairment  is  readily  ascertain- 
able. The  surplus  of  the  corporation  on  September  1, 
1915,  was  1276,026.57;  deduct  from  this  the  stock  divi- 
dend of  1150,000  and  we  have  left  a  surplus  of  |126,- 
026.57.  The  capital  which  had  previously  been  5,000 
shares  was  by  the  stock  dividend,  alone,  increased  to 
8,000  shares,  at  |50  per  share,  or  |400,000,  add  to  this  the 
surplus  which  remained,  |126,026.57,  and  we  have  a  total 
capitalization  |526,026.57.  Divide  this  capital  by  8,000 
and  we  have  $65.75  as  the  value  of  each  share.  The 
shares  which  had  been  worth  f  75.25  were,  by  the  stock 
dividend  of  3,000  shares  alone,  reduced  to  the  value  of 
f 65.75  per  share;  that  is,  the  416  shares  which  had  been 
worth  131,304  were  by  the  dividend  reduced  in  value  to 
|27,352.  The  impairment  in  value  of  the  principal  of 
the  trust  fund  is,  therefore,  |3,952.  The  principal  of 
the  trust  estate  is  under  the  rule  announced  in  Earp's 
App.,  28  Pa.  368,  and  uniformly  followed  in  the  cases 
hereinbefore  cited,  entitled  to  be  reimbursed  to  the 
amount  of  this  impairment,  $3,952,  out  of  the  stock  divi- 
dend to  be  distributed.  In  determining  the  number  of 
shares  of  stock  which  are  to  be  distributed  to  the  trustee 
as  principal,  in  order  to  make  up  the  amount  of  the  total 
impairment,  the  shares  must  be  valued  at  $65.75,  as  they 
were  to  that  amount  only  depreciated  in  value  because  of 
the  stock  dividend.  It  is  but  just  to  here  observe  that  the 
necessity  for  this  appeal  was  no  doubt  caused  by  the  in- 
sistence of  the  appellant  in  the  court  below  that  the  en- 
tire issue  of  7,000  shares  of  stock  should  be  considered  as 
one  transaction  and  that,  because  it  involved  the  issue  of 
4,000  shares  in  addition  to  the  stock  dividend,  no  part  of 
the  impairment  of  the  principal  ought  to  be  taken  out  of 
the  stock  dividend.  The  court  below  was  clearly  right 
as  to  the  legal  principles  involved,  but  application  of 
them  involved  a  complicated  set  of  figures,  and  the  court 
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was  entitled  to  the  assistance  of  counsel  in  the  solution 
of  the  problem. 

The  decree  is  reversed  to  the  extent  above  indicated, 
and  the  record  is  remitted  to  the  court  below  that  the 
decree  may  be  modified  in  accordance  with  the  views  ex- 
pressed in  this  opinion. 


Rose  V.  Negro,  Appellant. 

Assault  and  battery — Civil  action  for — Evidence — Damages. 

In  an  action  against  a  father  and  son  to  recover  damages  for  an 
assault  and  battery  in  which  the  plaintiffs  leg  was  broken,  where 
the  son's  name  is  withdrawn  as  a  defendant  before  trial,  and  the 
plaintiff  gives  evidence  which  indicates  that  his  leg  was  broken 
by  the  son,  although  disinterested  witnesses  on  both  sides  gave 
testimony  which  indicated  that  it  was  broken  by  the  father,  and  no 
one  testified  that  it  was  broken  by  the  son,  the  trial  judge  cannot 
be  convicted  of  error  in  instructing  the  jury  that  if  they  found  the 
leg  was  broken  by  the  father,  they  could  assess  damages  against 
the  latter  for  the  injury.  In  such  a  case  the  testimony  of  the 
plaintiff  is  not  conclusive  against  himself. 

It  seems  that  the  trial  judge  would  have  been  warranted  imder 
the  evidence  in  the  case,  in  instructing  the  jury  that  if  th^  be- 
lieved the  testimony  of  the  plaintiff,  this  was  a  joint  assault  by 
father  and  son,  and  each  of  them  would  be  responsible  for  all 
the  consequences  that  resulted. 

Argued  Oct.  17, 1916.  Appeal,  No.  385,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Aug.  T.,  1915,  No.  309,  on  verdict  for  plain- 
tiff in  case  of  Mike  Rose  v.  Jermone  Negro.    Before  Or- 

LADY,  P.  J.,  POETBB,  HBNDBRSON,  HEAD,  KBPHAET,  TRBX- 

LBR  and  WiLUAMS,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  assault  and  battery. 
Before  (Jorman,  J. 

At  the  trial  there  was  evidence  that  Jermone  Negro 
and  his  son,  Mike  Negro,  committed  a  joint  assault  upon 
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the  plaintiff  as  the  result  of  which  plaintiff's  leg  was 
broken.    Mike  Negro  was  originally  a  party  defendant, 
but  his  name  was  withdrawn  before  the  trial. 

The  court  charged  in  part  as  follows : 

[Now,  it  is  not  denied  that  the  assault  with  the  cane 
upon  the  head  and  the  leg  was  committed,  if  it  was  done 
justifiably,  or  even  if  it  was  justifiable  by  the  father, 
Jermone.  As  to  the  assault  and  battery  which  resulted 
in  the  breaking  of  the  leg,  there  seems  to  be  a  considerable 
divergence  of  opinion  in  this  case,  on  the  part  of  the  sev- 
eral witnesses  who  have  been  placed  upon  the  stand. 
The  plaintiff  himself  does  not  say  just  who  it  was  that 
broke  his  leg.  You  may  remember  his  testimony  was 
that  the  father,  Jermone,  commenced  beating  him  over 
the  head  and  legs  with  the  cane,  and  he  fell  down,  and 
the  son  came  along  and  kicked  him,  and  he  said,  ^^You 
broke  my  leg."  That  is  the  plaintiff's  testimony. 
Whether  he  meant  by  that  that  his  leg  was  broken  by  the 
assault  of  the  father  with  the  cane  or  the  stick,  or 
whether  it  was  done  by  the  son,  Mike,  in  kicking  him,  is 
for  you  to  determine  from  all  the  evidence  in  this  case, 
and  in  determining  that,  you  must,  of  course,  determine 
what  reasonable  and  intelligent  meaning  could  have 
been  taken  from  his  expression,  ^^You  have  broken  my 
leg" ;  whether  he  meant  by  that  that  both  assaults  had 
resulted  in  the  breaking  of  his  leg,  or  whether  he  meant 
by  it  that  the  father  in  his  beating  with  the  cane  had 
broken  his  leg.]  (4)  Of  course,  unless  you  find  that  the 
defendant  was  justified  in  committing  this  assault  and 
battery,  and  used  no  more  force  than  was  necessary  to 
defend  himself  from  any  alleged  assault  by  the  plaintiff 
upon  him,  it  would  be  an  illegal  assault  and  battery  and 
the  plaintiff  would  be  entitled  to  recover  from  the  father. 

[But  you  will  see  the  imi)ortance  of  determining  just 
how  he  broke  his  leg,  because,  if  the  father  did  not  break 
the  leg,  it  doesn't  concern  us  who  broke  it.  That  will 
be  a  matter  for  future  adjustment,  and  negotiations. 
If  you  believe  from  the  testimony  that  the  leg  was  broketl 
Vol.  lxvi— 13 
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by  somebody  other  than  the  father,  of  course,  you  will 
take  that  into  consideration  in  determining  just  how 
'  the  greatest  amount  of  injury  that  happened  to  this 
plaintiff,  occurred,  and  who  was  responsible  for  it  If  it 
was  done  by  the  son,  or  if  it  was  done  by  anybody  else, 
the  father  would  not  be  responsible.]  (5)  Hence,  I  call 
your  attention  to  the  importance  of  considering  the  as- 
sault and  battery  from  the  two  different  points  of  view, 
because,  admittedly,  the  assault  and  battery  resulted  in 
pain  and  suffering  to  the  plaintiff, — [I  mean  the  assault 
and  battery  upon  the  head  and  leg  by  the  father  resulted 
in  the  pain  and  suffering  caused  by  the  cane  which  was 
used  by  the  father  in  this  assault  and  battery,  but  the 
greatest  amount  of  injury,  and  that  which  resulted  in 
the  greatest  amount  of  financial  loss,  was  the  injury 
done  by  the  breaking  of  the  leg,  and  until  you  find  from 
all  the  evidence  and  the  preponderance  of  evidence,  that 
the  father  was  the  one,  who,  in  striking  with  the  cane 
had  broken  the  leg,  of  course,  he  cannot  be  chargeable  in 
this  case  for  the  result  or  any  damages  either  financial 
or  for  pain  and  suffering  caused  by  the  breaking  of  that 
leg.  Now,  if  you  decide  that,  of  course,  your  verdict  will 
be  framed,  and  the  measure  of  damages,  if  you  find  for 
the  plaintiff  at  all,  will  be  fixed  and  adjusted.  If  you 
should  find  that  the  leg  was  broken  in  the  assault  by 
the  father  with  the  cane  when,  as  the  plaintiff  says,  he 
struck  him  over  the  head  and  legs  and  he  fell  down,  and 
by  rtoson  of  that  particular  part  of  the  assault  with  the 
cane  by  the  defendant  father,  the  leg  was  broken,  and 
you  should  further  find  that  the  defendant  either  had  no 
justification, — that  is,  that  he  did  not  commit  that  as- 
sault because  he  was  defending  himself  from  the  assault 
of  the  plaintiff,  or  if  you  even  find  that  he  was  defending 
himself  from  assault  by  the  plaintiff,  that  he  used  more 
force  than  was  necessary  to  protect  himself  from  the 
assault  of  the  plaintiff, — if  you  should  find  those  facts, 
and  the  leg  was  broken  in  pursuance  of  that  assault  by 
the  father,  the  plaintiff  would  be  entitled  to  recover,  un- 
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less  you  believe  that  he  was  defending  himself  against 
the  assault  by  the  plaintiff,  and  was  justified,  and  you 
should  further  find  that  the  defendant  father  used  no 
more  force  than  was  necessary  to  defend  himself  from 
the  plaintiff's  attack.  ]     ( 6 ) 

Verdict  and  judgment  for  plaintiff  for  |500.  Defend- 
ant appealed. 

Errors  assigned,  among  others,  were  (4-6)  i)ortions  of 
charges  as  above  quoting  them. 

Edward  A,  Kelly,  for  appellant. — ^The  sole  question 
for  the  decision,  therefore,  is  whether  the  court  erred  in 
saying  to  the  jury  that  they  could  assess  damages  against 
Jermone  Negro  for  the  broken  leg.  It  is  not  a  question 
of  whether  there  was  sufficient  evidence  upon  which  to 
submit  the  question,  but  rather  that  the  submission  of 
that  question  of  damages  for  the  broken  leg  was  abso- 
lutely contrary  to  the  evidence  of  the  plaintiff.  It  was 
permitting  the  jury  to  assess  damages  against  this  de- 
fendant for  injuries  inflicted  by  another  person:  Lom- 
bard, Etc.,  Railroad  Company  v.  Christian,  124  Pa.  114 ; 
Philadelphia,  Etc.,  R.  R.  Co.  v.  Alvord,  128  Pa.  42;  Gal- 
braith  v.  Philadelphia  Co.,  2  Pa.  Superior  Ct.  359;  Paul 
V.  Kunz,  195  Pa.  207;  Steinbrunner  v.  Pittsburgh,  Etc., 
R.  R.  Co.,  146  Pa.  504;  McGonigal  v.  Pittsburgh  Rys. 
Co.,  243  Pa.  47 ;  Portney  v.  Breon,  245  Pa.  47 ;  Mastel  v. 
Walker,  246  Pa.  65;  Adams  v.  Lehigh  Valley  Transit 
Co.,  45  Pa.  Superior  Ct.  623. 

Abraham  Wenrick,  for  appellee. — Where  there  is  evi- 
dence justifying  an  inference  of  a  disputed  fact  it  must 
be  submitted  to  the  jury :  Reno  v.  Moss,  120  Pa.  49 ;  Pat- 
terson V.  DushaAe,  115  Pa.  334;  Sidney  School  Furni- 
ture Co.  V.  School  Dist,  122  Pa.  494;  Drake  v.  Kiely,  93 
Pa.  492. 

But  let  us  admit  for  the  sake  of  argument  that  the 
plaintiff  is  boiind  by  his  statement  that  the  defendant's 
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son  broke  his  leg,  yet  the  testimony  shows  that  the  de- 
fendant was  present  at  that  time  and  participated  in 
said  assault  by  striking  plaintiff  over  the  same  leg  with 
his  cane,  throwing  the  plaintiff  to  the  ground;  and  it 
was  certainly  for  the  jury  to  say  whether  the  kicking  by 
the  son  was  not  done  for  the  benefit  of  the  father  and 
whether  the  father  didn't  agree  or  acquieiBce  in  it: 
Prantz  v.  Lenhart,  56  Pa.  365;  McCloskey  v.  Powell, 
138  Pa.  383. 

Opinion  by  Poetbr,  J.,  March  16, 1917: 
This  is  an  action  of  trespass  to  recover  damages  for  an 
alleged  assault  and  battery.  The  action  as  originally 
brought  charged  a  joint  tort  against  Jermone  Negro  and 
Mike  Negro,  his  son,  but  the  record  was  amended  by 
striking  out  the  name  of  Mike  Negro  as  a  defendant,  and 
the  trial  proceeded  against  the  present  appellant  alone. 
The  plaintiff  recovered  a  verdict  and  judgment  in  the 
court  below  and  the  defendant  appeals. 

One  of  the  bones  of  plaintiff's  right  leg  was  broken 
during  the  assault  and  the  court  below  submitted  to  the 
jury  the  question  whether  that  particular  injury  had 
been  caused  by  this  appellant,  or  by  his  son,  Mike  Negro, 
with  the  instruction  that  they  must  not  award  damages 
for  the  broken  leg  against  this  appellant  unless  they  were 
satisfied  that  that  particular  injury  had  been  inflicted  by 
him.  The  court  instructed  the  jury,  also,  that  if  they 
found  for  the  plaintiff  and  further  found  that  this  ap- 
pellant had  broken  the  bone  in  plaintiff's  leg,  they  could 
take  into  consideration  that  injury  in  determining  the 
amount  of  the  damages  to  which  plaintiff  was  entitled. 
There  are  a  number  of  assignments  of  error  to  the  charge 
of  the  court,  but  they  raise  but  one  question,  which  is 
thus  stated  by  the  learned  counsel  for  the  appellant  in  his 
paper  book :  "The  sole  question  for  decision,  therefore,  is 
whether  the  court  erred  in  saying  to  the  jury  that  they 
could  assess  damages  against  Jermone  Negro  for  the 
broken  leg."    The  plaintiff  testified  through  an  inter- 
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preter  and  this  seems  to  have  resulted  in  rendering  some- 
what obscure  the  precise  meaning  of  his  testimony.  It 
may,  however,  be  conceded  that  his  testimony  seemed  to 
indicate  that  the  blow  which  broke  his  leg  was  inflicted 
by  Mike  Negro,  the  son  of  the  appellant.  The  contention 
of  the  appellant  is  that,  as  the  testimony  of  the  plaintiff 
fixed  the  responsibility  for  the  broken  leg  upon  Mike 
Negro,  that  testimony  was  conclusive  upon  the  point, 
and  that  it  was  the  duty  of  the  court,  without  regard  to 
what  other  testimony  might  establish,  to  instruct  the 
jury  that  they  must  not  take  into  account  the  broken  leg, 
in  estimating  the  damages  for  which  this  appellant  was 
responsible.  He  asserts  that  this  was  permitting  the  jury 
to  assess  damages  against  this  defendant  for  an  injury  in- 
flicted by  another  person.  The  learned  counsel  for  the 
appellant  in  support  of  this  contention  relies  upon  those 
cases  in  which  a  plaintiff  who  seeks  to  recover  damages 
on  account  of  the  alleged  negligence  of  the  defendant, 
clearly  establishes  by  his  own  testimony  that  he  was 
himself  guilty  of  negligence  which  contributed  to  the  in- 
jury, and  cites  among  other  cases  Adams  v.  Lehigh  Val- 
ley Transit  Co.,  45  Pa.  Superior  Ct.  623,  in  which  it  was 
said :  **If  the  plaintiff's  own  testimony  had  shown  that 
he  was  negligent,  he  could  not  complain  if  the  court  held 
his  case  as  he  made  it,  although  another  witness  had  done 
better  for  him  than  he  had  for  himself .'*  There  is  a  clear 
distinctioji  to  be  drawn  between  cases  of  that  character 
and  the  one  with  which  we  are  now  dealing,  in  those  cases 
the  plaintiff  was  testifying  as  to  what  he  himself  had 
done,  while  in  the  present  case  the  plaintiff  was  testify- 
ing as  to  what  each  one  of  several  i)ersons  who  were  mak- 
ing an  assault  upon  him  had  done. 

When  a  man  is  being  assailed  by  several  antagonists  he 
may  still  know  better  than  others  what  he  himself  does, 
but  he  must  necessarily  become  more  or  less  confused  as 
to  the  movements  of  those  by  whom  he  is  assailed  and  he 
may  be  less  able  to  tell  which  of  his  assailants  inflicts 
upon  him  a  particular  injury,  than  an  onlpoker  who  has 
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a  better  chance  to  observe.  In  the  present  case  several 
disinterested  witnesses^  among  them  one  called  by  the 
defendant,  testified  that  this  appellant  was  beating  the 
plaintiff  with  a  stick,  upon  the  head  and  legs,  at  the  time 
the  plaintiff  fell  to  the  sidewalk,  from  which  he  was  un- 
able to  arise  because  his  1^  was  broken.  No  witness  on 
either  side  of  the  case,  except  the  plaintiff,  gave  testimony 
which  would  have  warranted  a  finding  that  the  leg  was 
broken  by  Mike  Negro,  the  son  of  the  defendant.  There 
was,  therefore,  no  error  in  submitting  to  the  jury  the 
question,  under  the  evidence,  whether  this  appellant  had 
broken  the  plaintiff's  leg.  We  are  of  opinion  that  the 
learned  judge  of  the  court  below  would  have  been  war- 
ranted, under  the  evidence  in  this  case,  in  instructing  the 
jury  that  if  they  believe  the  testimony  of  the  plaintiff, 
this  was  a  joint  assault  by  the  appellant  and  his  son  and 
that  each  of  them  would  be  responsible  for  all  the  conse- 
quences that  resulted.  "All  who  are  present  at  a  quarrel 
and  sanction  what  is  being  done  are  answerable  for  all 
the  injury.  It  is  contrary  to  law— contrary  to  duty — ^and 
the  law  will  not  weigh  very  nicely  the  acts  of  particular 
individuals,  to  ascertain  whether  what  was  said  or  done 
by  them  has  enhanced  the  injury  more  or  less  than  the 
acts  of  others" :  Prantz  v.  Lenhart,  56  Pa.  365. 

The  court  below  permitted  counsel  for  the  plaintiff  to 
ask  the  appellant,  upon  his  cross-examination,  whether 
he  had  offered  the  plaintiff  one  hundred  dollars,  after  the 
latter  had  gotten  out  of  the  hospital.  This  worked  no 
injury  to  the  appellant's  cause,  for  he  answered  that  he 
had  not  done  so,  and  no  attempt  was  made  to  introduce 
evidence  that  his  answer  was  not  true.  All  the  specifi- 
cations are  overruled. 

The  judgment  is  aflirmed. 


Digitized  by 


Google 


NATALE  V.  ST.  A.  ITALIAN  MUT.  R.  S.,  Appellant,  199 
199,  (1917).]  Syllabus— Statement  of  Facts. 


Natale  v.  St.  Anthony  of  Padna  Italian  Mut  Ee- 
lief  Society,  Appellant 

Practice  and  pleading — Municipal  Court  of  Philadelphia  Coun- 
ty— Beneficial  associations. 

In  an  action  in  the  Municipal  Court  of  Philadelphia  County 
a^^inst  a  beneficial  association  to  recover  sick  benefits,  plaintiff 
in  his  statement  set  forth  a  ^-law  providing  for  sick  benefits  and 
ayerred  that  he  had  broken  his  leg,  that  he  had  notified  the  defend- 
ant of  the  same,  and  was  confined  to  his  room  for  a  stated  number 
of  weeks.  The  defendant  in  its  answer  admitted  the  by-law  and 
ayerred  that  it  had  no  knowledge  of  the  nature  of  plaintiff's  ill- 
ness, and  called  for  proof  of  the  same,  but  admitted  receiving  notice 
of  the  illness.  After  answering  all  the  paragraphs  in  the  state- 
ment, the  defendant  added  two  additional  paragraphs  to  its  an- 
swer, the  first  of  which  recited  a  by-law  to  the  effect  that  no 
benefits  could  be  recovered  for  a  sickness  due  to  intemperance. 
The  second  averred  as  follows:  "Deponent  is  informed  and  be- 
lieves, and  therefore  avers  that  the  illness  for  which  this  claim  is 
made  was  caused  by  the  plaintiff's  intemperance."  No  reply  was 
filed  to  these  additional  paragraphs  of  the  answer.  At  the  trial 
defendant  produced  no  testimony  to  show  that  the  illness  was 
caused  by  intemperance,  but  maintained  that  under  the  Act  of 
July  12,  1913,  P.  L.  711,  establishing  the  Municipal  Court,  the 
facts  alleged  in  the  additional  paragraphs  of  the  answer  were  ad- 
mitted. Held,  that  the  answer  did  not  sufficiently  aver  that  plain- 
tiff's illness  had  been  caused  by  intemperance,  and  that  there  was 
consequently  no  admission  of  this  by  the  failure  to  reply. 

In  such  a  case  the  defendant  must  go  further  than  merely  to  al- 
lege that  he  is  informed  and  believes,  he  must  aver  that  lie  ex- 
pects to  be  able  to  prove  the  facts  at  the  trial. 

Argued  Oct  18,  1916.  Appeal,  No.  41,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia CJo.,  Nov.  T.,  1915,  No.  232,  for  plaintiff  in  case 
tried  by  the  court  without  a  jury  in  suit  of  Mulinare 
Natale  v.  St.  Anthony  of  Padua  Italian  Mut.  Relief  So- 
ciety. Before  Orlady,  P.  J.,  Portbe,  Henderson,  Head, 
Kbphart,  Trbxler  and  Wiluams,  J  J.    Affirmed. 
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Assumpsit  for  sick  benefits.    Before  Gilpin,  J. 

The  case  turned  upon  the  pleadings,  the  material  por- 
tions of  which  are  quoted  in  the  opinion  of  the  Superior 
Court. 

The  trial  judge  found  in  favor  of  the  plaintiflf  for 
fl61.20. 

Error  assigned  was  in  entering  judgment  for  plaintiff. 

David  Serher,  for  appellant. 

William  F.  Rorke,  for  appellee. 

Opinion  by  Poetbr,  J.,  March  16, 1917 : 
The  plaintiff  was  a  member  in  good  standing  of  the 
defendant  beneficial  society  and  brought  this  action  to 
recover  sick  benefits,  relying  upon  a  by-law  of  the  society 
which  provided :  "Members  who  pay  regularly,  are  en- 
titled to  benefits  of  six  dollars  per  week  in  case  of  sick- 
ness. He  is  to  be  paid  every  week  on  the  seventh  day  of 
the  week."  He  averred,  in  paragraph  three  of  his  state- 
ment, that:  "On  October  22,  1914,  he  broke  his  leg  and 
was  confined  to  his  home  for  a  period  exceeding  twenty- 
six  weeks  and  notified  the  defendant  society  as  soon  as 
he  fell  ill."  The  answer  of  the  defendant  admitted  that 
the  plaintiff  was  a  member  in  good  standing  at  the  time 
of  the  accident  and  during  his  illness  and  also  admitted 
the  existence  of  the  by-law  recited.  The  answer  to  the 
third  paragraph  of  plaintiff's  statement  was  as  follows : 
"Defendant  has  no  knowledge  of  the  nature  of  plaintiff's 
illness,  and  if  material  demands  proof  thereof,  but  admits 
receiving  notice  of  said  alleged  illness."  The  answers  to 
the  other  paragraphs  of  the  plaintiff's  statement  have,  for 
the  purposes  of  this  appeal,  become  immaterial.  In  ad- 
dition to  replying  to  the  several  paragraphs  of  the  state- 
ment the  answer  of  the  defendant  contained  two  ad- 
ditional paragraphs,  viz :  "11.  Article  XV  of  defendant's 
by-laws  is  as  follows :  *A  member  will  not  be  entitled  to 


Digitized  by 


Google 


NATALE  V.  ST.  A.  ITALIAN  MUT.  R.  S.,  AppeUant.  201 
199,  (1917).]  Opinion  of  the  Court. 

benefits  for  sickness  caused  by  intemperance,  abuses-, 
fighting,  &c. ;  nor  for  any  sickness  brought  on  purpose- 
ly.' '^  And,  "12.  Deponent  is  informed  and  believes,  and 
therefore  avers,  that  the  illness  for  which  this  claim  is 
made  was  caused  by  the  plaintiflPs  intemi)erance ;  where- 
fore, he  is  not  entitled  to  any  benefits.^'  The  plaintiff 
filed  no  reply  to  these  additional  paragraphs  of  the  de- 
fendant's answer  and  the  parties  went  to  trial  upon  the 
issue  as  made  up  by  the  statement  and  answer.  The  trial 
resulted  in  a  judgment  for  the  plaintiff  and  the  defendant 
appeals. 

The  contention  of  the  appellant  is  that  under  the  stat- 
ute regulating  practice  and  procedure  in  the  Municipal 
Court  and  the  rules  of  that  court,  the  eleventh  and 
twelfth  paragraphs  of  the  answer  must  be  taken  as  ad- 
mitted, for  the  reason  that  the  plaintiff  did  not  reply  to  the 
same.  The  defendant  did  not  at  the  trial  produce  any 
evidence  tending  to  show  that  the  illness  of  the  plaintiff 
was  caused  by  intemperance,  relying  entirely  upon  the 
theory  that,  under  the  statute  and  the  rules  of  court,  that 
fact  must  be  accepted  as  established  by  the  pleadings. 
The  provisions  of  the  twelfth  section  of  the  Act  of  July 
12, 1913,  P.  L.  711,  establishing  the  Municipal  Court  and 
regulating  procedure  therein,  which  are  here  material, 
are  as  follows :  "All  answers  shall  be  verified  by  the  aflS- 
davlt  of  the  defendant  or  his  duly  authorized  agent,  and 
shall  be  signed  by  the  defendant  or  his  counsel.  After 
defendant  has  filed  an  answer  the  case  shall  be  at  issue, 
without  any  formal  pleas,  unless  he  sets  up  new  matter 
in  separate  numbered  paragraphs  in  addition  to  those 
answering  plaintiff's  averments ;  in  which  case  plaintiff 
may  within  five  days,  answer  the  same  in  the  same  man- 
ner, and  all  new  matter  so  averred  by  defendant  and  not 
denied  by  plaintiff,  or  of  which  he  does  not  declare  him- 
self to  be  ignorant  and  demand  proof,  shall  be  deemed  to 
be  admitted.  The  case  shall  then  be  at  issue."  The 
learned  counsel  for  defendant  argues  that  the  eleventh 
and  twelfth  paragraphs  of  the  answer  were  "new  matter" 
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within  the  meaning  of  the  statute,  and  not  having  been 
replied  to  by  the  plaintiff  must  be  taken  as  admitted. 

This  statute  provides  for  proceedings  in  the  Municipal 
Court  a  system  of  special  pleading,  but  it  also  requires 
that  the  pleading  shall  be  verified  by  affidavit  The  an- 
swer is,  therefore,  subject  to  the  same  rules  which  had 
been  applied  in  the  construction  of  affidavits  of  defense. 
If  the  answer  of  the  defendant  had  admitted  the  facts  set 
forth  in  the  third  paragraph  of  plaintiff's  statement,  to 
wit,  that  plaintiff  broke  his  leg  and  was,  as  a  conse- 
quence, ill  for  twenty-six  weeks,  and  had,  in  separate 
paragraphs  averred  the  existence  of  the  by-law  quoted  in 
pariagraph  11  of  the  answer,  and  followed  this  with  a  suf- 
ficient allegation  that  the  leg  had  been  broken  and  the 
plaintiff's  illness  been  caused  by  his  intemperance,  the 
answer  would  have  partaken  of  the  nature  of  a  plea  in 
confession  and  avoidance.  There  would  thus  have  been 
tendered  a  single  and  distinct  issue,  and  we  do  not  deem 
it  necessary  in  the  present  case  to  decide  whether  it 
would  have  been  incumbent  on  the  plaintiff  to  reply  to 
the  issue  thus  tendered.  The  answer  did  not  admit  that 
the  immediate  cause  of  plaintiff's  illness  was  a  broken 
leg,  it  put  upon  plaintiff  the  burden  of  proving  that  fact. 
Let  us  now  turn  to  the  paragraphs  of  the  answer  which 
are  alleged  to  have  set  up  new  matter.  When  new  matter 
is  set  up  in  an  affidavit  of  defense  it  must  be  set  forth  with 
the  same  particularity  and  positiveness  required  in  a 
statement  of  claim.  The  11th  paragraph  does  undoubt> 
edly  allege,  in  proper  form,  the  existence  of  the  by-law 
with  regard  to  injuries  resulting  from  intemperance,  but 
the  mere  existence  of  that  by-law  would  not  defeat  plain* 
tiff's  right  to  recover  unless  his  injuries  were  of  the 
character  to  which  that  by-law  applied.  When  the  de- 
fendant society  in  its  answer  attempted  to  bring  this 
case  within  the  operation  of  that  by-law  it  was  required 
to  state  the  facts  in  a  manner  which  would  have  been 
deemed  sufficient  in  an  affidavit  of  defense.  When  an 
affidavit  of  defense  asserts  that :  ^^Deponent  is  informed 
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and  believes,  and  therefore  avers,"  the  existence  of  cer- 
tain facts,  that  is  only  an  averment  that  the  affiant  has 
received  the  information  and  believes  it  It  is  not  a  suf- 
ficient allegation  of  the  facts.  The  defendant  must  in 
such  a  case  go  further  than  merely  to  allege  that  he  is  in- 
formed and  believes;  he  must  aver  that  he  expects  to  be 
able  to  prove  the  facts,  at  the  trial.  His  information 
may  be  founded  upon  mere  hearsay,  or  he  may  have  re- 
ceived his  information  from  a  person  whom  he  knows  to 
be  incompetent  to  testify,  and  therefore,  he  is  required 
to  aver  that  he  expects  to  be  able  to  prove  the  facts  at  the 
trial.  We  must,  therefore,  hold  that  the  answer  did  not 
sufficiently  aver  the  fact  that  the  plaintiflPs  illness  had 
been  caused  by  intemperance.  We  do  not  decide  whether 
or  not  a  sufficient  averment  of  that  fact  would  have  been 
**new  matter"  within  the  meaning  of  the  statute. 
The  judgment  is  affirmed. 


Kessler  v.  Africa,  Appellant. 

Principal  and  agent — Disclosure  of  principal — Liahility  of  agent. 
Where  one  deals  with  an  agent  who  acts  within  the  scope  of  his 
authority  and  who  reveals  his  principal,  the  principal  alone  is 
liable  for  a  breach  of  the  contract.  In  such  a  case  the  agent  is  not 
required,  in  the  absence  of  fraud  or  misconduct,  to  tell  the  other 
party  that  he  must  look  to  the  principal  for  his  money,  or  to  tell 
him  what  the  law  is. 

Argued  Oct.  23,  1916.  Appeal,  No.  9,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Huntingdon  Co., 
May  T.,  1913,  No.  35,  on  verdict  for  plaintiff  in  case  of 
T.  M.  Kessler  v.  J.  Murray  Africa.  Before  Orlady,  P. 
J.,  PoBTBE,  Henderson,  Head,  Tbbxlbe  and  Williams, 
JJ.    Reversed. 

Ajssumpsit  for  services.    Before  Woods,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
CJourt 
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The  trial  judge  charged  in  part  as  follows : 

["Now,  Gentlemen  of  the  jury,  if  Mr.  Africa  employed 
Mr.  Kessler,  the  plaintiff,  to  do  this  work,  without  re- 
vealing to  him  that  he  was  acting  fop,  or  as  agent  for  anr 
other  company,  and  notified  the  plaintiff  that  he  was  to 
look  to  him  for  his  pay ;  if,  I  say,  Mr.  Africa  failed  to  do 
this,  then  Mr.  Kessler  would  be  entitled  to  recover  from 
him  just  what,  in  your  opinion,  under  the  evidence,  he 
would  be  entitled  to.'']     (1) 

["This  will  be  evidence  for  you  to  consider,  along  with 
the  evidence  of  Mr.  Kessler,  who  testified  that  he  knew 
nothing  about  this  company  then,  and  that  he  was  em- 
ployed by  Mr,  Africa  to  do  this  work  and  he  was  to  look 
to  Mr.  Africa  for  his  pay.  This  is  a  question  for  you  to 
determine,  and  if  you  find  that  Mr.  Africa  employed  Mr. 
Kessler  to  do  this  work  for  him  without  revealing  to 
him,  or  saying  to  him  that  he  was  acting  as  agent,  and 
without  telling  him  that  he  was  acting  as  agent,  and  he 
would  have  to  look  to  this  company  for  pay,  and  if  you 
believe  Mr.  Africa  so  employed  him  as  agent,  then  your 
next  question  would  be,  did  the  plaintiff  perform  the 
work."]     (2) 

Verdict  and  judgment  for  plaintiff  for  f538.23.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (1,  2)  portions  of 
charge  as  above,  quoting  them. 

James  8.  Woods,  for  appellant,  cited :  Rosenberg  v. 
Clyde,  2  Pa.  Superior  Ct.  572. 

H,  H.  Watte,  for  appellee,  cited  Beymer  v.  Bonsall,  79 
Pa.  298;  Qiiigley  v.  DeHass,  83  Pa.  267. 

Opinion  by  Portbe,  J.,  March  16, 1917 : 
The  plaintiff  brought  this  action  to  recover  for  services 
alleged  to  have  been  rendered  the  defendant,  in  and  about 
the  option  and  purchase  of  certain  real  estate.    The  de- 
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fendant  produced  evidence  which  would  have  warranted 
a  finding  that  in  employing  the  plaintiff  he  acted  as  the 
agent  of  a  disclosed  principal,  the  State  Realty  Com- 
pany, a  corporation,  and  within  the  scope  of  the  author- 
ity delegated  to  him  by  that  corporation.  The  learned 
judge  of  the  court  below  charged  the  jury  that,  in  order 
to  escape  personal  liability,  the  burden  was  upon  the  de- 
fendant to  show  that  he  had  not  only  disclosed  to  the 
plaintiff  the  fact  that  he  was  acting  as  an  agent  for  the 
State  Realty  Company  and  was  contracting  for  that 
company,  but  that  he  must  go  further  and  also  show  that 
he  notified  the  plaintiff  that  he  would  have  to  look  to 
that  company  for  his  pay.  The  plaintiff  recovered  a 
judgment  in  the  court  below  and  the  defendant  appeals. 

The  general  rule  of  law  is,  that  where  one  deals  with 
an  agent  who  acts  within  the  scope  of  his  authority  and 
reveals  his  principal,  the  principal  alone  is  liable  for  a 
breach  of  the  contract.  In  the  absence  of  any  evidence  of 
fraud,  lack  of  authority  to  bind  the  principal,  or  other  ex- 
ceptional matter,  the  general  rule  must  be  enforced.  The 
testimony  produced  by  the  defendant  in  the  present  case 
did  not  tend  to  establish  any  special  contract  upon  his 
part  to  be  personally  liable.  The  defendant  did  not  con- 
tract under  his  own  individual  seal,  and  that  line  of 
cases  of  which  Quigley  v.  DeHass,  82  Pa.  267,  is  an  ex- 
ample, has  no  application  to  the  present  question.  When 
an  agent  discloses  his  principal  and  contracts  for  that 
principal,  and  acts  within  the  scope  of  his  authority,  the 
parties  to  the  contract  are  presumed  to  know  the  law; 
that  the  agent  is  not  liable  upon  the  contract.  The  agent 
in  such  a  case  is  not  required,  in  the  absence  of  fraud  or 
misconduct,  to  tell  the  other  party  what  the  law  is.  The 
leaj*ned  judge  of  the  court  below  fell  into  error  when  he 
placed  that  burden  upon  th*is  defendant.  The  specifi- 
cations of  error  are  sustained. 

The  judgment  is  reversed  and  a  venire  facias  de  novo 
awarded. 
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Orliner  v.  Borowski,  Appellant. 

Justice  of  the  peace — Appeals — Transcript — Judgment  for  rent 
— Waiver  of  appeal. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  for  rent 
will  not  be  stricken  off  by  the  Common  Pleas  on  parol  evidence 
that  the  lease  between  the  parties  contained  a  waiver  of  the  right 
to  appeal,  where  it  does  not  appear  from  the  transcript  of  the  jus- 
tice that  the  judgment  was  founded  on  a  lease  containing  any  such 
waiver. 

Argued  Nov.  9,  1916.  Appeal,  No.  234,  Oct.  T.,  1916, 
by  defendant,  from  order  of  C.  P.  No.  4,  Philadelphia 
Co.,  March  T.,  1916,  No.  3275,  making  absolute  rule  to 
show  cause  why  the  appeal  filed  should  not  be  stricken 
oflf  in  case  of  Philip  Orliner  v.  Raymond  Borowski.  Be- 
fore  OELADY,    p.    J.,   POBTBE,    HENDERSON,    HEAD,    KBP- 

HAET,  Trbxlbb  and  Wiluams,  JJ.    Reversed. 

Rule  to  strike  oflF  appeal. 

Error  assigned  was  order  making  absolute  rule  to 
strike  off  appeal. 

C.  Alfred  Nelson  and  Jay  R.  Qrier,  for  appellant. 

W.  S.  Furst,  for  appellee. 

Opinion  by  Henderson,  J.,  March  16, 1917 : 
The  plaintiff  brought  an  action  before  a  magistrate  in 
the  City  of  Philadelphia  to  recover  the  sum  of  twenty 
dollars  alleged  to  be  due  on  a  lease  of  premises  at  105 
Roxborough  street.  *  Judgment  was  entered  in  favor  of 
the  plaintiff,  whereupon  the  defendant  took  a  transcript 
of  appeal  which  was  regularly  filed  in  the  Court  of  Com- 
mon Pleas.  The  cause  of  action  recited  in  the  transcript 
is  as  follows :  *Tlaintiff  claims  f 20.00  for  one  month's 
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rent  of  premises  105  Roxborough  street,  due  March  1, 
1916,  in  advance  under  a  lease."    Then  follows  a  recital 
of  the  plaintiff's  proof :  "Plaintiff  offers  in  evidence  lease 
under  hand  and  seal  dated  February  23,  1915,  contain- 
ing clause  waiving  right  of  exemption  and  the  same  is 
admitted."    After  the  appeal  was  entered  in  the  Court 
of  Common  Pleas  the  plaintiff  presented  a  petition  pray- 
ing the  court  to  strike  off  the  appeal  for  the  following 
reason :  "That  the  said  lease  upon  which  the  above  suit 
was  brought,  and  which  was  signed  by  the  defendant 
herein,  provided,  inter  alia,  that  the  lessee  waives  all 
right  of  appeal  from^r  writ  of  error  or  certiorari  to  any 
judgment  order  or  decree  that  may  be  entered  against 
him  by  any  court  or  magistrate,  for  rent."    A  rule  to 
show  cause  having  been  entered  on  this  petition  the  ap- 
peal was  stricken  off  by  the  court.    It  appears  therefore 
that  the  action  of  the  court  was  based  not  on  the  record 
from  the  magistrate's  office  but  was  taken  for  the  reasons 
set  forth  in  the  i>etition  to  strike  off.  «  In  thus  disposing 
of  the  case  the  learned  court  overlooked  the  fact  that  the 
transcript  was  regular  on  its  face  and  exhibited  no 
grounds  for  such  summary  action.    It  nowhere  appears 
on  the  magistrate's  record  that  there  was  a  waiver  of 
the  right  of  appeal  and  the  transcript  could  not  be  sup- 
plemented by  the  plaintiff's  affidavit  to  deprive  the  de- 
fendant of  his  appeal.    The  right  of  appeal  is  given  by 
an  act  of  assembly  and  unless  a  waiver  appears  by  agree- 
ment the  party  can  not  be  deprived  of  it.    An  inspection 
of  the  record  is  the  method  by  which  it  is  to  be  deter- 
mined in  the  Court  of  Common  Pleas  whether  a  right  of 
appeal  exists.    Where  the  justice's  transcript  shows  the 
cause  of  action  it  can  not  be  supplemented  or  changed 
by  parol  evidence  for  the  purpose  of  depriving  the  party 
of  a  trilil  by  jury.    The  court  erred  therefore  in  making 
the  plaintiff's  rule  absolute  when  it  did  not  appear  from 
the   magistrate's   transcript  that   the   judgment  was 
founded  on  a  lease  containing  a  waiver  of  the  right  of  ap- 
peal :  Delaware  &  Hudson  Canal  Co.  v.  Loftus,  71  Pa. 
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418;  Fobs  v.  Bogan,  92  Pa.  296;  Schneider  v.  Bates,  37 
Pa.  Superior  Ct.  432. 

The  judgment  striking  off  the  appeal  is  reversed  and 
the  case  reinstated  and  to  be  proceeded  in  according  to 
law. 


Stauffer,  Appellant,  v.  New  York  Central  &  Hud- 
son Kiver  R.  R.  Co. 

Carriers — Common  carriers — Railroads^— Live  stock  contract — 
Delay — Feed  charges. 

Where  a  contract  for  the  transportation  of  cattle  from  a  point 
in  Pennsylvania  to  Philadelphia  contains  a  "36  hour  limitation" 
with  a  provision  that  the  cattle  shall  he  '^ut  off  at  Lancaster,  Pa., 
for  feed  and  water,"  and  the  carrier  takes  the  car  over  its  own  line 
and  a  connecting  line  to  Philadelphia  without  going  through 
Lancaster,  without  apparent  delay  or  any  injury  from  delay,  and 
the  shipper  orders  the  cattle  sent  to  Lancaster  where  they  were 
sold,  the  shipper  cannot  claim  as  elements  of  damage  for  breach 
of  the  contract,  feed  charges  in  Philadelphia,  freight  charges  from 
Philadelphia  to  Lancaster,  a  loss  because  of  a  decline  in  the  market 
price  of  cattle  at  Lancaster,  yard  charges  at  Lancaster,  and  feed 
charges  pending  the  sala 

Argued  Nov.  16, 1916.  Appeal,  No.  312,  Oct  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  Lancaster  Co.,  March 
T.,  1914,  No.  42,  refusing  to  take  oflf  nonsuit  in  case  of 
H.  L.  Stauffer  and  J.  G.  Stauffer,  trading  as  John  Stauf 
fer  &  Sons,  v.  New  York  Central  &  Hudson  River  Rail 
road  Company  and  The  Pennsylvania  Railroad  Co. 
Garnishee.  Before  Oblady,  P.  J.,  Pobtbb,  Hbndbbson 
Hbad,  Eephabt,  Tbbxlbb  and  Wiluams,  J  J.    Affirmed 

Foreign  attachment  in  assumpsit  for  breach  of  a  con 
tract  for  the  transportation  of  cattle.     Before  Hass 

LBB,  cJ « 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 
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At  the  trial  the  court  entered  a  compulsory  nonsuit 
which  it  subsequently  refused  to  take  off. 

EfYor  assigned  was  refusal  to  take  off  nonsuit. 

C.  E.  Montgomery,  for  appellant,  cited:  Eckert  v. 
Penna.  R.  R.  Co.,  211  Pa.  267;  Pavitt  v.  Lehigh  Val.  R. 
R.  Co.,  153  Pa.  302. 

John  A  Nauman,  for  appellee,  cited:  Shoemaker  v. 
Adams  Express  Co.,  51  Pa.  Superior  Ct.  284 ;  Pavitt  v. 
Lehigh  Valley  R.  R.  Co.,  153  Pa.  302. 

Opinion  by  Hendbrson,  J.,  March  16, 1917 : 
Hie  defendant  entered  into  a  contract  in  writing  with 
the  plaintiffs  to  transport  a  car  load  of  cattle  from 
Ulysses,  Pa.,  to  Philadelphia.  The  contract  con- 
tained a  "86  hour  limitation"  and  bore  a  memorandum 
"Put  off  at  Lancaster,  Pa.,  for  feed  and  water."  The 
defendant  transported  the  cattle  directly  to  Philadelphia 
over  its  own  line  and  the  Philadelphia  &  Reading  Rail- 
road with  which  it  connected.  The  cattle  were  not  car- 
ried through  Lancaster  and  therefore  not  put  off  for  feed 
and  water  at  that  place.  The  plaintiffs'  action  was 
brought  to  recover  damages  for  a  breach  of  this  contract 
in  failing  to  put  off  the  livestock  at  Lancaster  for  feed 
and  water  and  for  not  delivering  the  same  within  a  rea- 
sonable time.  The  specification  of  items  of  loss  include 
feed  chapges  in  Philadelphia,  freight  charge  from  Phila- 
delphia to  Lancaster,  a  loss  because  of  a  decline  in  the 
market  price  of  the  cattle  at  Lancaster,  yard  charges  and 
feed  charges  at  Lancaster  while  the  cattle  were  on  hand 
and  being  sold  in  the  open  market.  The  total  of  these 
items  is  |187.41.  The  contract  contains  a  provision  that 
in  the  event  of  any  unusual  delay  or  detention  of  said 
livestock  caused  by  the  negligence  of  the  carrier  or  ite 
employees  or  its  connecting  carrier  or  their  employees 
or  otherwise  the  said  shipper  agrees  to  accept  as  full 
Vol.  lxvi — 14 
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compensation  for  all  loss  or  damage  sustained  thereby 
the  amount  actually  expended  by  said  shipper  in  the  pur- 
chase of  food  and  water  for  the  said  stock  while  so  de- 
tained. The  contract*  provides  for  the  delivery  of  the 
cattle  at  Philadelphia  and  that  is  the  place  at  which 
they  were  to  be  received  by  the  shippers.  The  provision 
for  discharging  the  stock  at  Lancaster  for  feed  and  water 
was  incidental  to  the  transi>ortation  and  while  a  lia- 
bility might  have  arisen  for  failure  to  so  handle  the  stock 
a  right  of  action  would  only  arise  on  that  account  in 
case  injury  resulted  from  such  omission.  No  evidence 
was  offered  on  that  point  and  there  is  nothing  in  the 
case  from  which  an  inference  may  be  drawn  that  any 
damage  was  sustained  by  the  plaintiffs  on  that  ac- 
count. Nor  is  there  any  evidence  of  delay.  The  cattle 
were  shipped  on  the  fifth  of  September.  It  does  not  ap- 
pear when  they  arrived  in  Philadelphia  but  on  Septem- 
ber 9th  the  connecting  carrier  made  inquiry  of  the 
plaintiffs  in  Lancaster  as  to  what  disposal  should  be 
made  of  the  stock  then  in  Philadelphia.  If  it  were  as- 
sumed that  they  had  arrived  that  day  there  is  a  lack  of 
evidence  to  show  that  the  plaintiffs  sustained  any  loss 
on  that  account,  but  we  have  not  discovered  in  the  record 
sufficient  evidence  that  there  was  a  belated  delivery  in 
Philadelphia.  Moreover,  if  there  had  been  delay  the 
contract  fixes  the  amount  of  damage  at  the  cost  to  the 
shipper  of  the  food  and  water  obtained  for  the  stock 
during  the  detention.  As  there  was  no  evidence  on  this 
point  there  was  no  foundation  for  a  verdict  if  the  evi- 
dence had  disclosed  an  unwarranted  delay.  The  cattle 
were  shipped  from  Philadelphia  to  Lancaster  by  direc- 
tion of  the  plaintiffs  and  were  there  sold  by  the  latter. 
We  think  it  evident  that  a  claim  for  transportation  from 
Philadelphia  to  Lancaster  and  for  the  cost  of  feed  and 
yard  room  in  the  stock  yards  at  the  latter  place  could  not 
be  legally  enforced  as  items  of  damage  in  the  action. 
The  cattle  were  delivered  where  the  plaintiffs  directed 
them  to  be  delivered.    Lancaster  was  not  the  point  of 
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destination  and  there  was  no  obligation  on  the  part  of 
the  carrying  company  to  transfer  them  from  the  place 
where  they  were  bound  to  deliver  them  to  Lancaster. 
For  like  reason  the  defendants  were  not  bound  to  keep 
the  cattle  at  Lancaster.  When  they  were  delivered  at 
Philadelphia  the  obligation  of  the  carrier  was  performed 
so  far  as  the  transportation  was  concerned  and  there 
was  no  obligation  to  care  for  them  in  Lancaster.  Nor  is 
there  a  more  substantial  support  for  the  claim  of  a  loss 
on  the  sale  of  the  cattle  at  Lancaster.  The  defendant  is 
not  affected  by  the  price  of  the  cattle  at  that  place  nor 
for  the  delay  in  their  sale  caused  by  the  shipment  from 
Philadelphia  to  Lancaster.  We  may  infer  from  the  bill 
of  lading  that  it  was  the  intention  of  the  plaintiffs  to  dis- 
I)ose  of  the  cattle  in  Philadelphia.  However  that  may 
be,  the  carrier  is  not  responsible  for  a  loss  caused  by  the 
transfer  of  the  stock  from  the  point  of  destination  to 
another  market  where  the  loss  is  alleged  to  have  oc- 
curred. As  the  only  causes  of  loss  set  up  by  the  plain- 
tiffs are  the  failure  to  put  off  the  stock  at  Lancaster  for 
feed  and  water  and  to  deliver  at  the  destination  within 
thirty-six  hours  and  the  evidence  admissible  under  the 
contract  fails  to  disclose  any  damage  which  resulted  to 
the  plaintiffs  the  action  of  the  court  in  granting  a  non- 
suit was  well  taken. 

The  judgment  is  affirmed. 


Shannon,  Appellant,  v.  American  Iron  &  Steel 
Mfg.  Co. 

Principal  and  guaranty — Statute  of  frauds — Agreement  to  pay 
to  maieriaimen  for  supplies. 

Where  a  corporation  enters  into  a  contract  for  the  construction 
of  an  addition  to  a  building,  and  after  the  work  has  progressed, 
the  treasurer  of  the  company  orally  states  to  a  materialman  fur- 
nishing supplies  to  the  contractor  "if  there  is  anything  new  in  the 
way  of  tools  and  machinery  that  he  (the  contractor)  needs  to 
complete  the  job,  don't  hold  him  up ;  give  it  promptly,  and  we  will 
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see  that  you  are  paid/'  the  promise  is  an  agreem^it  to  pay  die  debt 
of  another  and  void  under  the  Act  of  April  26,  1856,  P.  L.  808,  if 
it  appears  that  the  goods  furnished  did  not  enter  into  the  struc- 
ture of  the  building,  that  they  were  bought  without  consultation 
with  the  company  as  to  quantity,  quality  or  price,  that  they  had 
been  charged  to  the  contractor,  tiiat  the  materialman  had  attempted 
to  collect  from  the  contractor,  but  had  failed,  and  that  although 
the  owner  had  paid  a  previous  bill  of  the  materialman,  it  had  been 
for  goods  bought  directly  by  the  owner  and  charged  to  it 

Not  decided  whether  the  treasurer  could  bind  the  corporation 
by  such  a  promise. 

Argued  Nov.  17, 1916.  Appeal,  No.  308,  Oct.  T.,  1916, 
by  plaintiflf,  from  judgment  of  C.  P.  No.  5,  Philadelphia 
Co.,  Sept.  T.,  1914,  No.  1980,  for  defendant  n.  o.  v.  in 
case  of  J.  Jacob  Shannon  &  Co.  v.  American  Iron  & 
Steel  Mfg.  Co.  Before  Oelady,  P.  J.,  Pobteb,  Hbndbb- 
SON,  Head,  Kbphaet,  Tbbxler  and  Williams,  JJ.  Af- 
firmed. 

Assumpsit  for  tools  and  machinery  used  in  the  erec- 
tion of  an  addition  to  a  steel  plant.  Before  Martin, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiflf 
for  |1,456.23.  Subsequently  the  court  in  an  opinion  by 
Staakb,  J.,  entered  judgment  for  defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

William  A.  Carr,  with  him  W.  Horace  Hepburn  and 
Sidney  L.  Krauss,  for  appellant. — It  is  respectfully  sub- 
mitted that  the  promise  was  not  a  promise  to  pay  the 
debt  of  another,  but  was  an  absolute  original  undertak- 
ing upon  the  part  of  the  defendant  company  to  pay  for 
goods  which  would  not  have  been  supplied  except  for  the 
promise,  and  the  promise  was  made  to  subserve  the  de- 
fendant company's  own  interests. 


Digitized  by 


Google 


SHANNON,  Appellant,  v.  AMERICAN  1.  &  S.  MFG.  CO.  213 
211,  (1917).]      Arguments — Opinion  of  the  Court 

That  this  case  was  one  that  was  required  to  be  sub- 
mitted to  the  jury,  is  shown  by  the  following  cases :  May 
V.  Walker,  20  Pa.  Superior  Ct.,  581;  Hall  v.  Lincoln 
Sayings  and  Trust  Company,  220  Pa.  485;  Corcoran  v. 
Huey,  231  Pa-  441. 

Frank  P.  Prichard,  with  him  John  G.  Johnson,  for 
appellee. — The  promise  was  a  promise  to  pay  the  debt 
of  another,  and  void  under  the  Act  of  April  26, 1855,  P. 
L.  308;  Connor  v.  Stewart,  55  Pa.  Superior  Ct.  381; 
Stouffer  V.  Jackson,  42  Pa.  Superior  Ct  450. 

Opinion  by  HflNneffisON,  J.,  March  16,  1917 : 
The  plaintiflPs  action  is  founded  on  a  parol  agreement 
alleged  to  have  been  made  by  the  treasurer  of  the  de- 
fendant company  to  pay  for  a  quantity  of  merchandise 
sold  to  C.  D.  Weller  who  had  entered  into  a  contract  with 
the  defendant  for  the  erection  of  an  addition  to  its  plant. 
Two  questions  are  raised:  (1)  whether  the  testimony 
takes  the  case  out  of  the  operation  of  the  Act  of  April 
26, 1855,  P.  L.  308,  and  (2)  whether  the  treasurer  of  the 
defendant  had  authority  to  bind  the  company  with  re- 
spect to  the  promise.  The  promise  set  up  as  stated  by 
Robert  B.  Borke,  who  was  an  agent  for  the  plaintiff  and 
the  only  witness  called  to  prove  the  contract,  was  as  fol- 
lows :  "If  there  is  anything  new  in  the  way  of  tools  and 
machinery  that  he  (Weller)  needs  to  complete  the  job 
don^t  hold  him  up.  Give  it  promptly  and  we  will  see 
that  you  are  paid."  At  a  later  interview  the  treasurer 
said  to  Borke  that  the  plaintiff  should  "ship  the  goods 
the  same  as  usual  and  he  would  see  that  we  (the  plain- 
tiffs) were  paid."  The  learned  court  below  entertain- 
ing the  opinion  that  the  promise  set  up  was  one  to  pay 
the  debt  of  another  and  was,  therefore,  within  the  stat- 
ute of  f raudsientered  judgment  n.  o.  v.  for  the  defendant 
and  from  that  judgment  this  appeal  was  taken.  While 
the  words  used  are  important  as  determining  the  char- 
acter of  the  defendant's  undertaking  in  such  cases  lia- 
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bility  is  not  to  be  established  by  the  words  alone.  They 
must  be  construed  in  the  light  of  the  relevant  facts.  The 
circumstances  and  the  words  of  the  promise  must  be 
coiAsidered  together  in  ascertaining  whether  an  action 
may  be  supported  notwithstanding  the  statute.  Where 
one  undertakes  to  enforce  a  verbal  promise  to  answer 
for  the  debt  or  default  of  another  if  the  original  debt  re- 
mains it  is  necessary  to  show  that  his  case  is  of  a  char- 
acter that  is  recognized  as  exceptional.  While  no  rule 
can  be  easily  expressed  by  which  to  determine  in  all 
cases  whether  a  promise  to  be  responsible  for  the  debt 
or  liability  of  another  is  or  is  not  within  the  statute  it  is 
a  general  rule  that  when  the  leading  object  of  the  promise 
is  to  become  guarantor  or  surety  for  a  debt  for  which  a 
third  party  is  and  continues  to  be  primarily  liable,  the 
agreement,  whether  made  before  or  after  or  at  the  time 
of  the  promise  of  the  principal,  is  within  the  statute  and 
of  no  eflfect  unless  in  writing:  Nugent  v.  Wolfe,  111  Pa. 
480;  Gable  v.  Graybill,  1  Pa.  Superior  Ct  29.  If  the 
promise  be  collateral  to  a  continued  liability  of  the  pri- 
mary debtor  it  is  within  the  statute  but  if  it  be  a  sub- 
stitute or  the  promise  shows  an  intention  of  the  parties 
that  the  new  promisor  shall  become  the  principal  debtor 
and  the  original  become  but  secondarily  liable  such 
promise  is  not  to  be  regarded  as  an  original  undertaking 
while  the  old  debt  remains.  This  is  stated  to  be  the  gen- 
eral rule  in  Maule  v.  Bucknell,  50  Pa.  39;  Nugent  v. 
Wolfe,  supra,  and  many  other  cases.  In  some  of  the 
cases  where  the  question  has  arisen  the  promisor  had 
become  the  tioistee  of  a  fund  or  had  otherwise  acquired 
means  to  which  the  original  debtor  was  entitled  and  was 
made  liable  as  a  principal  debtor  because  of  the  posses- 
sion of  such  funds  or  means  of  payment.  But  where 
liability  is  sought  to  be  created  merely  on  the  strength 
of  a  verbal  agreement  and  where  it  does  not  appear  from 
the  circumstances  of  the  case  that  it  was  the  intention 
of  the  promisor  to  assume  a  primary  liability  the  stat- 
ute operates  on  the  promise :  Conner  v.  Stewart,  55  Pa. 
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Superior  Ct.  381;  Stauffer  v,  Jackson^  42  Pa.  Superior 
Ct.  450.  The^case  of  Hall  v.  Lincoln  Savings  and  Trust 
Co.,  220  Pa.  485,  relied  on  by  the  appellant  is  not  incon- 
sistent with  this  general  rule.  There  the  promisor  had 
possessed  a  fund  which  was  appropriated  by  the  owner 
thereof  to  the  payment  of  the  debt.  A  consideration  for 
the  promise  was  this  money.  It  was  not  the  money  of 
the  latter  but  of  the  person  on  whose  contract  the  debt 
had  been  created.  In  such  a  case  the  promisor  is  a 
trustee  and  the  consideration  moves  directly  from  the 
creditor  to  him  in  support  of  the  promise.  The  promise 
in  such  circumstances  is  rather  to  answer  for  the  obliga- 
tion of  the  promisor  to  apply  the  fund  to  the  appro- 
priation made  by  the  owner  than  to  answer  for  the  de- 
fault of  a  debtor.  It  is  a  recognized  principle  that  a 
promise  to  pay  the  debt  of  another  in  consideration  of 
property  received  or  to  be  received  of  the  debtor  for  that 
purpose  is  not  within  the  statute.  The  promisor 
thereby  makes  the  debt  his  own  and  incurs  a  primary  lia- 
bility. The  case  of  May  v.  Walker,  20  Pa.  Superior  Ct. 
582,  was  one  in  which  the  plaintiff  relied  on  the  distinct 
and  unqualified  promise  that  the  defendants  would  pay 
him  for  the  material  to  be  used  by  the  contractor.  This 
material  was  stone  to  be  used  in  the  defendant's  build- 
ing and  the  plaintiff  alleged  and  proved  that  the  defend- 
ant agreed  to  pay  for  this  material.  On  the  facts  the 
court  held  that  the  transaction  was  an  original  under- 
taking entered  into  to  subserve  the  defendant's  purpose. 
The  case  was  of  that  character  therefore  in  which  the 
principal  object  of  the  promise  was  the  primary  advan- 
tage to  be  gained  by  the  promisor  as  a  result  of  the  un- 
dertaking. The  undisputed  evidence  in  the  case  before 
us  is  that  the  first  sale  of  implements  by  the  plaintiff  on 
account  of  Weller's  contract  with  the  defendant  was 
made  directly  to  the  defendant.  The  merchandise  was 
contracted  for  by  the  defendant,  was  charged  to  it, 
shipped  to  it  and  paid  for  by  it.  The  subsequent  sales 
were  made  to  Weller,  charged  to  him  and  shipped  to  him. 
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They  were  made  without  consultation  with  the  defend- 
ant as  to  quantity,  quality  or  price.  The  bill  for  the 
second  shipment  was  charged  to  Weller  and  he  nmde  a 
payment  of  $700  thereon  leaving  a  balance  of  about 
|2,800.  A  bill  for  this  was  forwarded  to  the  defendant 
whereupon  the  treasurer  of  the  company  made  out  a 
voucher  of  the  defendant  company  in  favor  of  Weller 
for  the  amount  which  Weller  endorsed  to  the  plaintiff 
and  which  was  then  forwarded  by  the  treasurer  of  the 
defendant.  Accompanying  this  enclosure  was  a  request 
that  the  plaintiff's  bill  be  receipted  in  duplicate,  one 
copy  to  be  given  to  Weller  and  one  retained  by  the  treas- 
urer. This  payment  was  made  early  in  March.  Subse- 
quently Weller  bought  other  tools  and  implements  from 
the  plaintiff  amounting  to  |1,417.86  which  were  charged 
to  Weller  and  shipped  to  him.  It  is  for  the  recovery  of 
this  latter  amount  that  the  plaintiffs  action  was  brought. 
The  transaction  has  all  the  features  of  a  sale  by  the 
plaintiff  to  Weller  with  a  verbal  agreement  of  the  treas- 
urer of  the  defendant  that  he  or  the  company  would 
guarantee  the  payment  of  the  account.  The  testimony 
does  not  show  that  the  agreement  was  that  the  defend- 
ant would  see  that  the  debt  was  paid.  The  statement  is 
that  "I,"  (that  is,  the  treasurer)  or  "we  will  see  that  you 
are  paid.''  Assuming 'that  by  this  it  was  intended  that 
the  defendant  would  be  responsible  for  the  debt  we  are 
unable  to  avoid  the  conclusion  that  this  was  an  under- 
taking to  answer  for  the  default  of  another.  The  liabil- 
ity was  contingent ;  if  Weller  paid,  the  defendant  could 
not  be  charged.  The  plaintiff  endeavored  to  collect  from 
Weller  and  did  make  collections  from  him.  It  was  only 
because  he  failed  that  resort  was  had  to  the  defendant 
and  that  this  action  was  brought.  The  case  is  quite  like 
that  exhibited  in  Stauffer  v.  Jackson,  supra,  and  in 
Conner  v.  Stewart,  supra.  The  plaintiff  seems  to  have 
regarded  Weller  as  the  person  to  whom  the  merchandise 
was  sold.  The  bills  were  made  to  him  and  he  was  cred- 
ited with  the  payments  received.    On  the  whole  transac- 
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tion  we  think  the  inference  a  fair  one  that  the  primary 
liability  was  that  of  Weller  and  that  the  defendant  was 
looked  to  as  the  guarantor  of  his  debt.  We  do  not  re- 
gard the  arrangement  as  one  in  which  the  leading  pur- 
pose and  eflfect  of  the  transaction  were  the  benefit  which 
the  defendant  derived  from  which  it  might  fairly  be  said 
that  the  debt  was  that  of  the  latter  rather  than  of  Weller. 
The  material  furnished  did  not  enter  into  the  structure 
of  the  defendant's  property  and  was  of  a  character  which 
might  have  been  obtained  in  other  places  in  the  open 
market  The  purpose  of  the  promise  was  to  guarantee 
the  payment  of  the  bill  which  Weller  contracted  for  the 
goods  ordered  by  him.  In  such  a  case  the  promise  is 
within  the  statute  and  not  enforceable  in  an  action  at 
law. 

We  do  not  deem  it  necessary  to  discuss  the  other  de- 
fense presented  that  the  treasurer  of  the  defendant  had 
no  authority  to  bind  the  company  on  an  obligation  of 
the  kind  set  forth  in  the  statement  of  claim.  It  is  a 
serious  obstacle  in  the  plaintiff's  path  but  as  the  case 
is  disposed  of  on  other  grounds  we  need  express  no  opin- 
ion on  that  subject.  In  a  review  of  the  whole  case  we 
are  of  the  opinion  that  the  action  of  the  court  below  was 
well  taken. 

The  judgment  is  affirmed. 


Schwindt,  Appellant,  v.  Schwindt. 

Divorce — Fraud — Misrepresentations  as  to  pregnancy. 

A  husband  will  not  be  granted  a  divorce  on  the  ground  that  his 
wife  falsely  represented  to  him  before  marriage  that  she  was  preg- 
nant by  him;  and  especially  is  this  the  case  where  it  appears  that 
the  husband  had  condoned  whatever  offense  was  originally  com- 
mitted in  that  respect  and  had  confirmed  the  marriage  by  subse- 
quent intimacy. 
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Divorce— A  dultery — Evidence. 

A  husband  will  not  be  granted  a  divorce  on  the  ground  of  adul- 
tery where  it  appears  that  the  wife  was  induced  to  the  misconduct 
charged  against  her  by  friends  of  the  husband  acting  on  his  be- 
half and  with  his  concurrence. 

Argued  Nov.  17, 1916.  Appeal,  No.  268,  Oct.  T.,  1916, 
by  plaintiff,  from  decree  of  C.  P.  No.  3,  Philadelphia  Co., 
Dec.  T.,  1913,  No.  226,  diflmissing  libel  in  divorce  in  case 
of  Louis  W.  Schwindt  v.  Mary  Josephine  Schwindt.  Be- 
fore Orlady,  p.  J.,  PoBTBB,  Hbndbrson,  Hbad,  Kbp- 
HABT,  Tebxlbb  and  Williams,  JJ.    Affirmed. 

Libel  for  divorce. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  libel. 

Q.  Von  Phul  Jones,  with  him  John  McConnghy,  for 
appellant. 

Thomas  James  Meagher,  with  him  John  J,  Qreen,  for 
appellee. 

Opinion  by  Hbndbbson,  J.,  March  16,  1917 : 
The  appellant  seeks  the  annulment  of  his  marriage 
contract  on  two  grounds:  (1)  fraud  practiced  by  the 
respondent  in  securing  the  marriage ;  (2)  adultery  com- 
mitted by  the  respondent  A  large  volume  of  evidence 
was  taken  and  a  comprehensive  and  careful  report  was 
presented  by  the  master  to  whom  the  case  was  referred, 
in  which  report  the  master  for  reasons  elaborately  and 
forcefully  set  forth  recommended  that  a  decree  be  en- 
tered refusing  a  divorce  and  on  consideration  of  the  re- 
port and  the  evidence  the  court  dismissed  the  libel.  The 
master  and  the  court  below  reached  the  conclusion  that 
if  the  representation  alleged  by  the  complainant  to  the 
effect  that  the  respondent  was  pregnant  as  a  result  of 
intercourse  with  the  defendant  before  her  marriage  was 
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untrue  and  that  the  defendant  because  of  such  misrepre- 
sentation was  induced  to  enter  into  the  marriage  con- 
tract nevertheless  the  misstatement  as  an  inducement  to 
marriage  by  a  woman  to  a  man  who  had  had  intercourse 
with  her  before  marriage  was  not  such  a  fraud  as  would 
avoid  the  marriage ;  and  moreover  that  such  a  defense 
could  not  be  set  up  where  the  complainant  had  condoned 
whatever  oflfense  was  originally  committed  in  that  re- 
spect and  had  confirmed  the  marriage  by  subsequent 
intimacy.  The  Act  of  May  8, 1854,  P.  L.  644,  which  al- 
lows a  divorce  where  the  marriage  was  procured  by 
fraud,  force  or  coercion  gives  jurisdiction  only  in  cases 
in  which  the  marriage  has  not  been  subsequently  con- 
firmed by  acts  of  the  injured  party.  The  conclurion  of 
the  master  that  for  months  after  the  marriage  the  com- 
plainant visited  the  respondent  and  maintained  intimate 
relations  with  her  when  he  must  have  known  that  the 
statements  attributed  to  his  wife  as  to  her  condition  be- 
fore marriage  were  not  true,  is  supported  by  sufficient 
evidence  and  the  fact  thus  found  is  conclusive  against 
the  complainant. 

It  may  be  questioned  whether  the  evidence  of  the  re- 
spondent's adultery  is  so  clear  as  to  warrant  the  conclu- 
sion that  she  was  guilty  of  the  offense.  There  is  abun- 
dant evidence  from  which  it  might  be  inferred  that  she 
intended  to  have  illicit  relation  with  the  witness.  Jack, 
but  the  discrepancy  in  the  testimony  as  to  the  length  of 
time  they  occupied  the  room  in  the  hotel  and  the  situa- 
tion as  disclosed  by  the  officer  who  had  the  warrant  and 
the  hotel  clerk  leave  considerable  doubt  as  to  the  suffi- 
ciency of  the  proof  of  the  fact  that  adultery  had  been 
committed  before  the  arrest.  But  conceding  that  branch 
of  the  case  to  be  made  out  the  evidence  leaves  little  place 
for  doubt  that  the  respondent  was  brought  into  this 
situation  through  the  connivance  of  her  husband  and  for 
the  purpose  of  giving  him  a  basis  for  an  action  of  divorce. 
The  concurrence  and  sequence  of  events  beginning  with 
the  formation  in  Philadelphia  of  the  plan  of  the  auto- 
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mobile  trip  to  Bethlehem,  Easton  and  AUentown,  the 
preparation  by  which  the  respondent  became  a  member 
of  the  party,  the  presence  of  the  complainant's  mother  at 
AUentown,  the  making  of  the  complaint  by  her  against 
the  respondent  for  adultery  admittedly  a  considerable 
time  before  the  oflfense  was  alleged  to  have  been  com- 
mitted, the  engagement  in  advance  of  the  rooms  in  the 
hotel,  with  the  surrounding  circumstances,  when  con- 
sidered together  afford  convincing  evidence  that  the  com- 
plainant and  at  least  two  of  the  parties  to  the  automobile 
trip  were  engaged  in  a  scheme  to  entice  the  respondent 
into  a  position  which  would  compromise  her  and  afford 
evidence  in  support  of  a  divorce.  The  discussion  of  the 
testimony  by  the  master  needs  no  amplification.  In  the 
light  of  evidence  which  is  not  seriously  controverted  it 
is  satisfactorily  established  that  the  respondent  was  in- 
duced to  the  misconduct  charged  against  her  by  friends 
of  the  complainant  who  were  acting  in  his  behalf  and 
with  his  concurrence.  Under  such  circumstances  a  di- 
vorce should  not  be  granted  under  the  Act  of  March  13, 
1815,  which  prohibits  a  divorce  for  adultery  where  the 
plaintiff  exposed  his  wife  to  lewd  company  whereby  she 
became  ensnared  of  the  crime  charged  against  her.  It 
is  unnecessary  to  cite  authorities  in  support  of  so  just  a 
defense.  Divorces  are  only  granted  where  allowed  by 
statute  and  where  a  husband  seeks  a  divorce  from  his 
wife  on  the  ground  of  adultery  the  laW  allows  him  no  re- 
lief where  his  wife's  prostitution  has  been  connived  at 
and  encouraged.  There  are  twenty-six  assignments  of 
error  relating  to  the  admissibility  of  evidence  and  the 
findings  of  fact  and  conclusions  of  law  of  the  master. 
We  will  not  discuss  them  in  detail.  They  relate  to  minor 
features  of  the  case  and  to  the  sufficiency  of  the  evidence 
to  support  the  judgment  of  the  court  below.  We  are 
not  convinced  that  any  of  them  have  such  merit  as  to 
warrant  a  reversal  of  the  decree. 

After  a  careful  examination  of  the  case  our  conclusion 
is  that  the  decree  be  affirmed  at  the  cost  of  the  appellant. 
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Fox  V.  Cahorowsky,  Appellant 

Negligence — Automobiles — LiabUUy  of  mother  for  act  of  son. 

If  an  automobile  belongs  to  a  mother,  and  is  used  by  her  minor 
son  with  her  permission  in  part  for  the  improvement  of  his  health, 
and  in  the  ordinary  course  of  the  life  of  the  family,  the  mother  will 
be  liable  for  an  injury  caused  by  the  negligent  act  of  the  son  in  op- 
erating the  machina 

Argued  Nov.  21, 1916.  Appeal,  No.  203,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Delaware  Co., 
June  T.,  1915,  No.  80,  on  verdict  for  plaintiff  in  case  of 
Charles  B.  Fox,  by  his  father  and  next  friend  William  J. 
Fox,  and  the  said  William  J.  Fox  in  his  own  right  v. 
Mary  Cahorowsky.  Before  Oblady,  P.  J.,  Pobthb,  Hbn- 
DBRSON,  Head,  Kbphabt,  Trbxleb  and  Williams,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuriei^. 
Before  Johnson,  P.  J. 

The  case  turned  on  whether  the  defendant  was  liable 
for  the  negligent  act  of  her  son.  The  facts  appear  by 
the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff,  Charles  B.  Fox, 
for  1500,  and  for  William  J.  Fox  for  flOO.  Defendant 
appealed. 

Error  assigned  was  in  refusing  defendant's  motion 
for  judgment  n.  o.  v. 

John  E.  MoDonough,  for  appellant. — Even  if  the 
rights  and  liabilities  of  a  mother  for  the  conduct  of  her 
son,  a  minor,  as  her  agent,  were  the  same  as  the  liabili- 
ties of  a  father  and  even  if  the  father  had  been  sued  in 
this  case,  the  facts  proven  by  the  plaintiff  would  not  en- 
able him  to  recover :  Sheel  v.  Shaw,  252  Pa.  451. 
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J.  DeHaven  Ledward,  with  him  Joseph  H.  Hinkson, 
for  appellees. — The  defendant  was  liable:  Baub  v. 
Donn,  254  Pa.  203;  Moon  v.  Matthews,  227  Pa.  488; 
Hazzard  v.  Carstairs,  244  Pa.  122;  Kurtz  v.  Tourison, 
241  Pa.  425;  Graham  v.  Henderson,  254  Pa.  137. 

Opinion  by  Henderson,  J.,  March  16, 1917 : 
The  only  question  raised  by  the  assignment  of  error  is 
whether  there  was  evidence  sufficient  to  support  the 
plaintiffs'  allegation  that  the  defendant  was  responsible 
for  the  act  of  her  son  who  caused  the  injury  by  the  care- 
less management  of  the  automobile.  The  circumstances 
of  the  accident  and  the  negligence  of  the  driver  of  the 
car  are  not  now  controverted-  A  careful  examination 
of  the  evidence  satisfies  us  as  it  did  the  learned  judge  of 
the  court  below  that  there  was  evidence  from  which  the 
jury  might  have  found  that  the  defendant  was  the  owner 
of  the  car;  that  she  bought  it  for  the  comfort  and  im- 
provement of  the  health  of  her  minor  son  who  lived  with 
her  and  that  it  was  in  part  at  least  used  for  the  con- 
venience of  members  of  the  family.  If  no  evidence  had 
been  introduced  for  the  defense  we  think  the  testimony 
would  have  established  a  prima  facie  case.  It  is  not  of 
the  strongest  character  but  its  weight  was  for  the  jury 
rather  than  the  court.  Stanley  Cahorowsky  drove  the 
car.  He  was  about  nineteen  years  of  age  and  lived  with 
his  mother.  It  was  shown  that  he  had  been  at  work  in 
a  factory;  that  his  health  was  delicate  and  that  his 
mother  thought  it  would  be  better  for  him  to  be  less 
closely  confined  and  the  car  was  bought  by  her  for  that 
reason.  On  the  morning  of  the  accident  he  was  taking 
Hattie  Lipsky  and  some  other  persons  to  their  place  of 
work.  Hattie  Lipsky  was  a  foster  child  of  the  defend- 
ant and  lived  with  her  as  a  member  of  the  family  and  was 
so  treated  by  the  defendant  and  Stanley  Cahorowsky. 
In  taking  her  to  the  place  where  she  worked  it  may  be 
fairly  presumed  he  was  so  doing  because  of  the  family 
relation  existing  and  was  acting  as  well  for  his  mother 


Digitized  by 


Google 


FOX  V.  CAHOEOWSKT,  Appellant.  223 

221,  (1917).]  Opinion  of  the  Court. 

as  for  himself  and  the  young  woman.  This  evidence 
and  the  inferences  which  the  jury  might  draw  therefrom 
bring  the  case  within  the  principle  stated  in  Moon  v. 
Matthews,  227  Pa.  488,  and  Raub  v.  Donn,  254  Pa.  203. 
There  is  no  reason  for  doubting  that  the  car  was  used  by 
the  defendant's  son  with  her  express  authority  if  she 
owned  the  car.  Whether  she  did  or  not  was  a  question 
for  the  jury  under  the  evidence.  The  jury  was  not 
bound  to  credit  the  testimony  of  the  defendant  and  her 
son  under  the  circumstances  and  the  verdict  shows  that 
their  evidence  was  not  credited.  If  the  car  belonged  to 
the  plaintifif  and  was  used  by  her  son  with  her  permis- 
sion in  part  for  the  improvement  of  his  health  and  in 
the  ordinary  course  of  the  life  of  the  family  the  defend- 
ant would  be  liable  under  the  authorities  in  thi^  and 
other  states.  We  are  not  convinced  that  the  court  erred 
in  refusing  to  enter  judgment  for  the  defendant  non 
obstante  veredicto. 

The  judgment  is  therefore  affirmed. 
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Sheriff's  interpleader — Execution — Value  of  goods — Bond  — 
Principal  and  surety. 

The  verdict  of  a  jury  in  an  interpleader  is^ue,  wherein  the 
claimant  was  plaintifP  and  the  execution  plaintiff  was  defendant, 
finding  **for  the  defendant  for  the  goods  levied  upon,"  and  fixing 
the  value  of  the  goods  in  controversy,  is  hinding  as  respects  value 
upon  the  execution  defendant,  who  is  the  owner  of  such  goods, 
and  not  made  a  party  to  such  issue,  when  the  owner  brings  an 
action  to  recover  upon  the  bond  filed  in  the  interpleader  proceed- 
ings. 

Argued  Nov.  22, 1916.  Appeal,  No.  261,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Chester  Co.,  Jan.  T., 
1915,  No.  27,  on  case  tried  by  the  court  without  a  jury  in 
suit  of  Commonwealth,  to  use  of  Mary  C.  Gteorge  v.  John 
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McPhilips  and  D.  Walter  Rickabaugh.  Before  Oblady, 
P.  J.,  PoRTBB,  Henderson,  Head,  Kbphast,  Tbexlbb 
and  Williams,  JJ.    Affirmed. 

Assumpsit  on  an  interpleader  bcmd. 

The  case  was  tried  by  agreement  without  a  jury  by 
Butler,  P.  J.,  who  found  the  facts  to  be  as  follows : 

Thomas  H.  B.  Jacobs  caused  to  be  issued  out  of  this 
Court  fi.  fa.  No.  37  to  January  Term,  1914,  against 
Mary  C.  George,  the  above  use-plaintiflf  and  thereunder 
the  sheriff  levied  upon  the  following  persoiial  property 
of  plaintiff:  17  cows,  1  bull,  4  horses,  3  colts,  6  hogs,  lot 
harness,  farm  wagon,  buggy,  brake  cart,  milk  wagon, 
mowing  machine,  grain  drill,  cultivator,  2  plows,  lot  of 
poultry,  lot  of  hay  and  lot  of  corn.  Following  this  levy, 
John  McPhilips,  one  of  the  above  named  defendants, 
filed  with  the  sheriff  an  affidavit  asserting  his  owner- 
ship of  all  this  property.  An  interpleader  rule  was 
granted,  with  direction  that  notice  be  given  Jacobs, 
plaintiff  in  the  execution,  McPhilips,  claimant,  or  their 
respective  counsel.  As  the  record  shows  notice  to  the 
plaintiff  here,  the  defendant  in  the  execution,  was  not 
directed,  but  Tevis  H.  Mercer,  the  then  deputy  sheriff, 
testifies  that  he  is  quite  sure  he  g^ve  her  counsel,  Mr. 
Hause,  notice,  and  from  some  source  she  certainly  had 
notice,  for  exceptions  to  the  plaintiff's  bond  were  duly 
filed  for  her  by  Mr.  Hause  and  Mr.  Lack.  Mr.  Johnson 
joined  in  the  exceptions  on  behalf  of  his  client,  Jacobs. 
At  the  trial  of  the  interpleader  issue  Mr.  Johnson  repre- 
sented Jacobs,  and  Mr.  Hause  sat  with  him,  taking  part 
in  the  trial  of  the  case,  the  plaintiff,  here,  Mrs.  Gteorge, 
being  present  in  court.  Mr.  Johnson  is  under  the  im- 
pression that  Mr.  Hause  was  present  merely  to  aid  him, 
while  Mr.  Walter  S.  Talbot,  who  was  of  counsel  for  Mc- 
Philips, defendant,  here,  conceding  that  Mr.  Hause 
aided  Mr.  Johnson,  testifies  that  he  was  present  taking 
part  in  the  trial  of  the  case  in  the  capacity  of  counsel 
for  Mrs.  (Jeorge.    Under  all  the  evidence,  we  find  this 
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to  have  been  the  fact.  Having  represented  her  in  filing 
exceptions  to  the  bond,  sbg  being  present,  in  court  at 
the  trial  and  in  view  of  Mr.  Talbot's  testimony,  we  are 
satisfied,  that  while  Mr.  Hause  doubtless  acted  in  har- 
mony with  Mr  Johnson,  who  represented  Jacobs,  he  was 
present  at  the  trial  of  the  interpleader  case,  as  Mrs. 
George's  counsel,  looking  after  her  interests.  This  view 
is  further  strengthened  by  Mrs.  George's  silence  upon 
tie  subject 

The  verdict  of  the  jury  was :  *^The  jury  say  they  do 
find  for  the  defendant  for  the  goods  levied  upon,  the 
value  of  which  they  find  to  be  |1,120."  This  we  think 
clearly  amounted  merely  to  a  finding  that  the  title  was 
not  in  the  claimant,  and  could  not  be  treated  as  an  ad- 
judication of  title  in  Jacobs  who  manifestly  conceded 
and  maintained  title  to  be  in  Mrs.  Gteorge.  McPhilips 
paid  Jacobs  |396.45,  being  the  debt,  interest  and  costs 
due  him,  and  is  conceded  to  be  entitled  to  other  credits 
against  the  plaintiflf  here,  amounting  to  |914.07.  The 
appraisement  on  which  the  bond  was  based  was  11,852, 
and  the  bqpd  which  was  originally  in  the  sum  of  |1,000, 
was  subsequently  raised  to  |3,704,  double  the  amount  of 
the  appraisement.  We  find  the  property  to  have  been 
worth  12,075.50. 

The  court  concluded  as  follows : 

For  the  value  of  the  goods,  |1,120,  less  |396.45  paid 
on  the  Jacobs  judgment,  or  |723.55,  defendants  are  ac- 
countable to  plaintiflf.  Plaintiflf  admits  accountability 
to  McPhilips,  one  of  the  defendants,  to  the  extent  of 
1914.07,  leaving  a  balance  of  |190.50,  owing  to  Mc- 
Philips, for  which  he  has  claimed  a  certificate,  and  which 
must  be  allowed.  ^^ 

Judgment  is  directed  to  be  entered  against  the  plain- 
tiflf and  in  favor  of  John  McPhilips,  one  of  the  defend- 
ants, in  the  sum  of  f  190.50,  unless  exceptions  are  filed 
within  thirty  days  after  notice  to  the  parties  or  their 
counsel. 

Vol.  lxvj— 15 
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8.  Duffield  Mitchell,  for  appellant. — PlaintiflPs  re- 
course is  against  McPhilips  for  the  real  value  of  the 
goods  (independent  of  the  jury^s  valuation),  less  the 
amount  McPhilips  paid  to  Jacobs:  Penna.  Knitting 
Mills  Co.  V.  Bibb  Mfg.  Co.,  12  Pa.  Superior  Ct  346; 
Mann  v.  Salsberg,  17  Pa.  Superior  Ct.  280 ;  Saba  v.  Mc- 
Elwaine,  57  Pa.  Superior  Ct.  369 ;  Wunderly  y.  Leopold, 
53  Pa.  Superior  Ct.  31. 

G.  Wesley  Talbot,  for  appellee,  cited :  Mann  v.  Sals- 
berg, 17  Pa.  Superior  Ct.  280;  Lowry  v.  Letzelter,  45 
Pa.  Superior  Ct.  143. 

Opinion  by  Poetee,  J.,  March  16, 1917 : 

This  is  an  action  of  assumpsit  upon  a  bond  given  by 
John  McPhilips,  claimant,  and  D.  Walter  Rickabaugh, 
surety,  in  an  interpleader  proceeding.  Thomas  Jacobs 
had  obtained  a  judgment  against  Mary  C.  George,  the 
use-plaintiflf  in  the  present  action,  upon  which  judgment 
he  issued  an  execution  which  was  levied  upon  certain 
chattels.  John  McPhilips  notified  the  sheriff  that  he 
claimed  the  property  levied  upon  and  the  matter  was  so 
proceeded  in  that  an  interpleader  issue  was  formed,  in 
which  McPhilips  was  the  plaintiff  and  Jacobs  the  de- 
fendant. The  goods  were  appraised  at  f  1,852,  and  Mc- 
Philips filed  a  bond,  with  Rickabaugh  as  surety,  in  the 
sum  of  |3,704,  which  bond  was  approved  by  the  court, 
under  the  provisions  of  the  Act  of  May  26,  1897,  P.  L. 
95,  and  the  sheriff  thereupon  delivered  to  him  the  goods 
levied  upon.  Upon  the  trial  of  the  issue  the  jury  ren- 
dered a  verdict  "for  the  defendant  for  the  goods  levied 
upon,  the  value  of  which  we  find  to  be  f  1,120,"  upon 
which  judgment  was  entered.  McPhilips  paid  the  claim 
of  Jacobs  and  certain  other  executions  which  had  been 
liens  upon  the  personal  property  in  question.  The  plain- 
tiffy  who  had  been  the  defendant  in  the  execution  then 
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brouglit  this  action  upon  the  bond,  to  recover  the  amount 
which  she,  as  owner,  was  entitled  to  collect  after  the  pay- 
ment by  McPhilips  of  the  execution  creditors.  The  case, 
by  agreement  of  the  parties,  was  heard  by  the  court  be- 
low without  the  intervention  of  a  jury  and  judgment  was 
entered  in  favor  of  the  defendant;  the  use-plaintiflf  ap- 
peals. 

There  are  numerous  assignments  of  error  in  this  case, 
but  they  are  all  covered  by  the  statement  of  the  question 
involved,  to  wit :  "Is  the  verdict  of  a  jury  in  an  inter- 
pleader issue,  wherein  the  claimant  was  plaintiff  and  the 
execution  plaintiff  was  defendant,  finding  for  the  de- 
fendant for  the  goods  levied  upon  and  fixing  the  value 
of  the  goods  in  controversy,  binding  as  respects  value 
upon  the  execution  defendant,  who  is  the  owner  of  such 
goods  and  not  made  a  party  to  such  issue?"  This  state- 
ment of  the  question  involved  should,  however,  be  quali- 
fied by  adding  thereto  the  words,  "when  the  owner  brings 
an  action  to  recover  upon  the  bond  filed  in  the  inter- 
pleader proceeding."  We  do  not  deem  it  necessary  to 
consider  the  effect  of  the  amendment,  by  the  Act  of  May 
8,  1909,  P.  L.  475,  of  the  second  section  of  the  Act  of 
May  26,  1897,  for  the  bond  in  question  was  voluntarily 
given  and  the  defendants  having  raised  no  question  as  to 
its  validity,  we  will  treat  it  as  a  valid  obligation.  The 
condition  of  the  bond  required  by  the  Act  of  May  8, 1909, 
is  the  same  as  that  provided  for  by  the  section  of  the 
statute  of  1897  which  the  later  statute  puri)orted  to 
amend.  The  only  possible  effect  of  the  Act  of  1909  would 
be  to  change  the  amount  of  the  bond  which  might  in 
some  cases  be  required.  It  is,  however,  proper  here  to 
state  that,  owing  to  the  peculiar  wording  of  the  amend- 
ing act  there  is  at  least  ground  for  serious  doubt  whether 
it  effected  any  change  in  the  law  except  in  those  cases  in 
which  the  appraised  value  of  the  goods  was  less  than  the 
amount  of  the  judgment  under  which  they  were  taken  in 
execution. 

The  condition  of  the  bond  in  the  present  case  was  that 
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required  by  the  statute:  ^'that  he  (the  claimant)  shall 
at  all  times  maintain  his  title  to  said  goods  and  chattels, 
or  pay  the  value  there6f  to  the  party  thereunto  entitled.^' 
If  the  claimant  maintains  his  title  to  the  goods,  that  is  an 
absolute  discharge  of  his  bond.  If  he  fails  to  maintain 
his  title  to  the  goods,  the  alternative  condition  applies, 
he  must  pay  the  value  of  the  goods  to  the  party  thereto 
entitled,  in  which  case  the  condition  of  his  obligation  is 
satisfied.  The  statute  provides  that  the  bond  shall  inure 
to  the  benefit  of  the  plaintiff  in  the  execution,  or  any 
other  person  who  may  be  adjudged  to  have  right  or  title 
to  the  goods,  or  any  part  thereof,  and  successive  suits 
may  be  brought  thereon  to  the  use  of  such  persons  until 
the  amount  thereof  is  exhausted.  The  bond  required 
under  this  statute  imposes  an  obligation  which  did  not 
characterize  bonds  of  this  nature  given  under  the  legis- 
lation which  this  act  superseded,  and  persons  other*than 
the  execution  plaintiff  are  now  entitled  to  the  benefit  of 
the  bond.  Other  persons  than  the  execution  creditor 
may  call  upon  the  claimant  and  his  surety  to  comply 
with  the  condition  of  the  bond,  but  this  does  not  operate 
to  expand  or  change  the  limit  of  the  condition.  When 
the  value  of  the  goods  has  been  paid  to  the  parties  thereto 
entitled,  the  limit  of  the  liability  upon  the  bond  has  been 
reached.  Had  the  statute  stopped  there,  there  would 
have  been  no  provision  for  the  ascertainment  of  the  value 
of  the  goods  and  the  execution  creditor  would  have  been 
put  to  a  proceeding  on  the  bond  before  he  could  have 
collected  his  claim.  The  further  provisions  of  the  stat- 
ute, however,  make  it  clearly  apparent  that  it  was  the 
intention  of  the  legislature  that  the  value  of  the  goods 
should  be  ascertained  in  the  interpleader  proceeding, 
and  a  final  judgment  entered  against  the  claimant  for 
that  amount,  in  case  he  failed  to  maintaii^  his  title  to  the 
goods.  The  requirements  are  that  the  goods  shall  be  ap- 
praised; that  the  appraised  value  shall  be  prima  facie 
evidence  of  the  real  value,  but,  at  the  trial,  the  real  value 
may  be  shown  to  be  more  or  less  than  the  appraised  value 
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and  a  verdict  and  judgment  may  be  entered  against  the 
claimant  up  to  the  full  value  of  the  goods.  The  13th  sec- 
tion provides  that,  upon  the  trial  of  the  issue,  if  the  title 
to  the  goods  is  found  not  to  be  in  the  claimant,  when  he 
has  given  bond  and  taken  the  goods,  a  verdict  and  judg- 
ment for  the  value  of  the' goods  shall  be  entered  against 
the  claimant  and  in  favor  of  the  defendant  in  the  issue. 
It  is  thus  made  clear  that  it  was  the  intention  of  the 
legislature  that  the  value  of  the  goods  should  be  de- 
termined in  the  same  proceeding  in  which  the  bond  was 
filed,  and  the  amount  of  the  liability  of  the  surety  in  the 
bond  be  thus  definitely  determined.  We  must  not  lose 
sight  of  the  fact  that  there  is  here  involved  the  liability 
of  a  surety  upon  a  bond  given  in  a  proceeding  in  which, 
under  the  legislation,  the  very  thing  which  determined 
the  extent  of  his  liability,  the  value  of  the  goods,  was  re- 
quired to  be  determined  and  settled. 

The  fact  that  the  appellant  was  not  formally  made  a 
party  to  the  interpleader  proceeding  cannot  operate  to 
extend  the  liability  of  the  surety  on  this  bond.  She  is 
now  seeking  to  assert  a  right  founded  upon  the  inter- 
pleader proceeding  and  she  must,  in  this  case,  accept  the 
results  of  that  proceeding.  The  statute  in  question  did 
not  strike  down  any  right  which  an  owner  of  goods  for- 
merly possessed.  It  gave  the  owner  and,  perhaps,  other 
persons  interested  in  the  goods,  a  new  right,  founded 
upon  the  bond,  but  it  took  from  the  owner  no  existing 
right  The  learned  counsel  for  the  appellant  argues 
that  the  eflfect  of  the  statute  was  to  vest  in  the  claimant 
who  gave  bond  and  took  the  goods  the  title  to  and  actual 
ownership  of  the  goods,  in  other  words,  that  he  was  made 
the  owner  of  the  goods  by  operation  of  law.  In  support 
of  this  proposition  he  cites  a  case  decided  by  this  court : 
Meyer  v.  Knight,  21  Pa.  Superior  Ct.  1.  That  case  did 
not  so  decide.  The  question  in  that  case  was  whether  the 
goods  remained  in  the  custody  of  the  law  and  subject  to 
the  lien  of  the  execution,  after  the  claimant  had  given 
bond  and  received  the  property  from  the  sheriff.    We 
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held  ^hat  the  property  was  no  longer  in  the  custody  of  the 
law,  and  the  lien  of  the  execution  was  at  an  end;  that 
upon  the  giving  of  the  bond  and  approval  thereof  by  the 
court,  the  bond,  as  between  the  execution  creditor  and  the 
claimant,  took  the  place  of  the  property.  What  we  did 
say  in  that  case  was:  ^^The  effect  of  the  bond  is,  as 
against  the  execution  creditor,  to  vest  the  title  to  the 
property  in  the  claimant."  In  so  far  as  the  rights  of  the 
owner  of  the  property  are  involved,  when  that  owner  does 
not  become  a  party  to  the  interpleader  issue,  the  verdict 
and  judgment  in  that  proceeding  is  not  conclusive  in 
favor  of  or  against  such  owner :  Seeley  v.  Garey,  109  Pa. 
301.  When,  under  the  present  statute,  the  claimant  gives 
bond,  with  approved  surety,  and  receives  the  goods  from 
the  sheriff,  the  property  is  then  out  of  the  custody  of  the 
law  and  the  owner,  whether  the  execution  defendant  or 
any  other  person,  may  at  once  proceed  against  the  claim- 
ant who  has  wrongfully  acquired  possession  of  his  goods. 
He  cannot,  however,  proceed  against  the  surety  on  the 
interpleader  bond  until  the  extent  of  the  liability  of  that 
surety  has  been  fixed  in  the  interpleader  proceeding. 
When  the  extent  of  that  liability  has  been  so  determined, 
the  value  of  the  goods  as  found  by  the  jury,  is  the  limit 
of  the  liability  of  the  surety. 

The  appellant  advances  the  further  contention,  that, 
under  the  law,  the  verdict  and  judgment  in  the  inter- 
pleader proceeding  is  not  required  to  be  for  the  value  of 
the  goods,  but  that,  when  a  recovery  is  had  against  the 
claimant  who  has  taken  the  goods,  the  court  should  so 
mold  the  verdict  and  judgment  that  it  shall  not  exceed 
the  claim  of  the  defendant  (the  execution  creditor),  for 
the  amount  of  his  execution  and  costs.  This  contention 
might  seem  to  have  some  support  from  the  language  of 
the  opinion  filed  in  this  court  in  the  case  of  Penna.  Knit- 
ting Mills  Ck).  V.  Manufacturing  Co.,  12  Pa.  Superior  Ct 
346 ;  that  case  was  decided  upon  its  own  peculiar  facts. 
The  claimant  of  the  property,  a  corporation,  was  really 
owned  by  the  same  persons  who  were  the  members  of  the 
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firm  which  was  the  defendant  in  the  execution;  the 
claimants  and  the  execution  defendants  were  really  the 
same  persons.  The  language  used  in  the  closing  para- 
graph of  the  opinion  is  to  be  referred  to  the  unusual  facts 
in  that  case,  and  is  not  to  be  given  general  application. 
We  endeavored  to  make  it  clear,  in  Mann  v.  Salsberg,  17 
Pa.  Superior  Ct  280,  that  the  13th  section  of  the  act  re- 
quired that,  when  a  claimant  had  taken  the  goods  and 
failed  to  maintain  his  title,  a  verdict  and  Judgment  for 
the  value  of  the  goods  must  be  entered  against  the  claim- 
ant and  in  favor  of  the  defendant  in  the  issue.  We  said 
in  the  latter  case  that  when  the  verdict  is  larger  in 
amount  than  the  claim  of  the  defendant  in  the  issue,  the 
execution  creditor,  the  court  will  so  mold  the  verdict  and 
judgment  as  to  prevent  the  injustice  of  giving  the  credi- 
tor more  than  the  amount  of  his  claim,  and,  in  that  con- 
nection, cited  the  case  of  Knitting  Mills  Co.  v.  Bibb 
Manufacturing  Co.,  supra.  We  intended  thus  to  express 
the  interpretation  which  was  to  be  given  to  the  case  last 
mentioned.  If  we  failed,  in  Mann  v.  Salsberg,  to  make 
our  meaning  clear,  the  present  writer  must  accept  the  re- 
sponsibility, for  he  spoke  for  the  court  on  that  occasion; 
We  deem  it  proper  to  say,  in  order  to  correct  any  misap- 
prehension that  may  exist,  that  the  express  mandate  of 
the  statute  is  that  the  verdict  and  judgment,  in  such  a 
case,  must  be  for  the  value  of  the  goods.  The  court  has 
power  to  so  mold  the  judgment  entered  on  the  verdict  as 
to  prevent  an  injustice,  this  may  be  done  by  limiting  the 
amount  for  which  the  execution  creditor  shall  have  the 
right  to  issue  execution. 

The  extent  of  the  liability  incurred  by  the  surety  upon 
the  bond,  upon  which  the  appellant  bases  her  right  to  re- 
cover, was  limited  to  the  value  of  the  goods  as  found  by 
the  jury  in  the  interpleader  proceeding. 

The  judgment  is  affirmed. 
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Heller  v.  Young,  Appellant. 

Custom — Fa/rm  lease— Right  to  hay — Evidence — Landlord  and 
tenant* 

A  provision  in  a  lease  of  a  farm  for  one  year  giving  the  land- 
lord one-half  the  grain,  and  two  loads  of  hay  aa  rental,  cannot  be 
varied  by  proof  of  a  custom  to  the  effect  that  no  hax  could  be  sold 
off  the  place  without  the  landlord's  consent,  and  that  the  landlord 
was  entitled  to  have  half  of  the  proceeds  thereof,  where  there  is  no 
evidence  as  to  the  time  of  the  existence  of  the  custom,  nor  of  its 
extent,  and  where  the  two  witnesses  called  to  establish  it  may  have 
described  as  a  custom  what  was  merely  a  prevailing  practice  with 
reference  to  terms  of  farm  leases.  Such  a  custom  is  also  unreason- 
able. 

Argued  Dec.  4,  1916.  Appeal,  No.  391,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
April  T.,  1915,  No.  102,  on  verdict  for  plaintiflE  in  case 
of  William  J.  Heller  v.  Milton  Young.  Before  Oelady, 
P.  J.,  PoETBB,  Henderson,  Head,  Kbphabt,  Tbbxleb 
and  Williams,  JJ.    Reversed. 

Trespass  to  recover  damages  for  the  removal  of  hay 
from  a  farm.    Before  Bbodhead,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |95.  Defend- 
ant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

G.  F.  Smith,  of  Smith,  Paff  &  Laub,  for  appellant. — 
There  was  no  sufficient  proof  of  a  custom :  Iddings  v. 
Nagle,  2  W.  &  S.  22 ;  Craig  v.  Dale,  1  W.  &  S.  509. 

Geo.  B.  Booth,  for  appellee. — Every  demise  between 
landlord  and  tenant  in  respect  to  matters  in  which  the 
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parties  are  silent^  may  be  fairly  open  to  explanation, 
by  tiie  general  nsage  and  custom  of  the  country  or  the 
district  where  the  land  liesj  every  person  under  such 
circumstances  is  supposed  to  be  cognizant  of  the  custom, 
and  so  contract  with  a  tacit  reference  to  it :  Van  Ness  v. 
Packard,  2  Peters  138;  Stultz  v.  Dickey,  5  Binn.  285; 
American  Academy  of  Music  v.  Bert,  8  Pa.  C.  C.  R.  223 ; 
Aughinbaugh  v.  Coppenheffer,  55  Pa.  347 ;  Anewalt  v. 
Hummel,  109  Pa.  271;  Reiflf  v.  Reiflf,  64  Pa.  134. 

Opinion  by  Henderson,  J.,  March  16, 1917: 
The  plaintiff  brought  an  action  of  trespass  before  a 
justice  of  the  peace  to  recover  damages  for  the  appropri- 
ation of  a  quantity  of  hay  to  which  he  claimed  title.  The 
transcript  of  the  magistrate  set  forth  the  cause  of  action 
in  these  words:  ^TlaintiflPs  claim  is  for  damages  sus- 
tained by  said  plaintiff  by  reasoA  of  said  defendant  re- 
moving hay  from  the  plaintiff's  farm."  The  facts  out  of 
which  the  controversy  arises  may  be  briefly  stated :  Mil- 
ton T.  Lerch  owned  a  farm  in  Northampton  County  and 
in  the  fall  of  1913  made  a  parol  lease  of  it  to  the  defend- 
ant for  one  year  from  the  first  of  April,  1914.  By  the 
express  terms  of  the  lease  the  landlord  was  to  receive  as 
rent  one-half  of  the  fall  and  winter  grain  to  be  raised  on 
the  place  and  two  loads  of  hay.  A  ^^potato  patch"  was 
also  reserved  and  the  tenant  was  to  thresh  the  grain  and 
take  it  to  market.  The  defendant  moved  on  the  farm 
about  the  first  of  April,  1914,  at  which  time  there  was  a 
quantity  of  hay  in  the  bam  estimated  at  about  five  tons 
which  had  been  left  there  by  the  tenant  of  the  preceding 
year.  This  hay  was  used  by  the  defendant.  The  work  on 
the  farm  was  prosecuted  in  accordance  with  the  lease  as 
stated  between  the  parties  and  at  the  end  of  the  term 
the  defendant  removed  all  of  the  hay  which  had  not  been 
consumed  by  stock  kept  by  him.  In  June,  1914,  the  land- 
lord sold  his  farm  to  W.  J.  Heller,  the  plaintiff,  subject 
to  the  lease.  After  the  removal  of  the  tenant  from  the 
farm  the  plaintiff  claimed  the  hay  which  the  tenant  took 
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away  with  him  alleging  that  according  to  a  custom  pre- 
vailing in  the  neighborhood  all  hay  not  used  by  the  ten- 
ant on  the  place  during  the  term  became  the  property  of 
the  landlord  and  that  he  had  acquired  from  his  vendor 
all  the  rights  which  the  latter  would  have  had  under  the 
lease  if  he  had  not  sold  the  place.  It  is  not  clear  under 
the  evidence  whether  the  plaintiflf  claimed  the  hay  which 
was  there  at  the  time  the  defendant's  term  commenced 
but  there  is  no  evidence  to  show  that  Lerch  sold  that  hay 
to  the  plaintiff  or  that  the  latter  ever  acquired  any  right 
thereto.  His  case  must  stand,  therefore,  on  his  claim  to 
that  part  of  the  crop  produced  in  1914,  which  the  defend- 
ant took  away  with  him.  It  is  not  alleged  by  the  plain- 
tiff that  there  was  any  agreement  that  the  unconsumed 
hay  should  remain  on  the  premises  at  the  end  of  the 
term.  What  is  claimed  is  that  there  was  a  local  custom 
to  that  effect  and  the  learned  trial  judge  submitted  the 
case  to  the  jury  on  the  inquiry  whether  such  a  custom 
prevailed.  The  evidence  on  that  subject  was  that  of 
Lerch  and  a  former  tenant  of  his,  Monroe  Young.  Accord- 
ing to  the  first  of  these  witnesses  the  custom  in  North- 
ampton County  in  the  case  of  leases  such  as  he  made  was 
that  if  any  hay  remained  on  the  farm  at  the  end  of  the 
term  it  was  to  be  left  there  for  the  successor  of  the  out- 
going tenant ;  that  if  any  hay  was  sold  off  the  place  the 
landlord  and  tenant  were  entitled  to  an  equal  division  of 
the  proceeds  and  that  it  was  generally  the  rule  that  the 
tenant  had  to  have  the  consent  of  the  landlord  about 
selling.  The  second  witness  on  the  subject  stated  the 
custom  to  be  that  "the  tenant  when  he  leaves  is  to  leave 
about  as  much  hay  as  he  got  when  he  moved  there.  That 
is  the  way  we  have  always  had  it  and  if  there  was  any  hay 
left  that  he  did  not  feed  it  was  to  be  divided  between  the 
two  parties."  He  further  stated  that  the  matter  of  hay 
between  the  landlord  and  tenant  "is  always  mostly  a  cus- 
tom." There  is  no  evidence  as  to  the  time  during  which 
this  alleged  custom  has  been  in  existence  nor  its  extent. 
From  the  testimony  of  Lerch  it  might  be  inferred  that  it 
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was  coextensive  with  Northampton  County.  The  testi- 
mony of  Young  seems  to  restrict  it  to  Lower  Saucon 
Township  where  the  farm  was  located  and  where  the 
witness  had  carried  on  his  farming  operations.  It  was  in 
that  locality  where  ^e  claims  to  have  heard  of  the  cus- 
tom. Objection  was  made  to  the  admission  of  this  testi- 
mony on  the  ground  that  it  was  not  sufficient  to  establish 
a  custom  and  that  if  it  were  competent  for  that  purpose 
the  custom  sought  to  be  set  up  was  unreasonable  and 
could  not  be  sustained. 

The  express  contract  of  letting  proved  by  the  plaintiff 
entitled  the  tenant  to  all  of  the  crops  except  one-half  of 
the  grain  and  two  loads  of  hay.  There  is  nothing  obscure 
or  ambiguous  about  the  agreement  and  the  hay  was  one  of 
the  subjects  which  the  parties  had  in  mind  when  the  lease 
was  made.  It  was  well  said  in  Iddings  v.  Nagle^  2  W.  & 
S.  22,  that  "the  owner  of  a  farm  who  in  general  terms 
agrees  to  let  it  for  a  year  or  any  greater  term  in  con- 
sideration of  being  paid  a  certain  rent  by  the  tenant 
must  be  understood  as  agreeing  that  the  tenant  shall  have 
the  whole  product  arising  from  his  own  labor  on  the 
farm."  Unless,  therefore,  the  tenant  is  affected  by  a  con- 
tract which  the  law  will  imply  independently  of  the  ex- 
press agreement  the  plaintiff's  action  cannot  be  sus- 
tained. The  implied  contract  relied  on  is  that  supposed 
to  exist  because  of  the  custom  attempted  to  be  set  up. 
Two  objections  suggest  themselves  against  such  implied 
obligation :  ( 1 )  The  custom  is  not  sufficiently  established 
as  to  extent  or  duration.  It  is  not  clear  from  the  testi- 
mony whether  the  first  witness  in  referring  to  a  custom 
had  in  mind  the  implied  obligation  of  the  lease  or  the 
general  practice  prevailing  among  owners  of  farms  in 
that  neighborhood  of  letting  their  lands  on  the  terms 
which  he  describes  as  a  custom.  It  does  not  appear 
whether  lands  are  usually  leased  by  parol  or  by  con- 
tracts in  writing  and  what  the  witness  describes  as  a 
custom  may  have  been  merely  a  prevailing  practice  with 
reference  to  the  terms  of  the  lease.    No  facts  are  stated 
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from  which  it  may  be  fairly  inferred  that  the  witness  has 
heard  or  seen  the  contracts  of  letting  made  by  other  farm- 
ers in  that  part  of  the  State  and  is  therefore  familiar  with 
the  terms  entering  into  such  agreements.  Nor  is  the  tes- 
timony of  the  other  witness  clearer  or  more  specific.  He 
had  farmed  in  the  township  as  a  tenant  of  Lerch  for 
about  seven  years  and  was  at  the  time  a  tenant  of  one 
Hess.  Whether  he  had  ever  seen  a  lease  other  than  his 
own  does  not  appear  nor  is  the  extent  of  his  familiarity 
with  the  business  of  the  leasing  of  farms  disclosed.  He 
had  heard  two  persons  whom  he  named  speak  about  "the 
custom  as  to  the  hay"  but  he  does  not  state  what  knowl- 
edge they  had  nor  what  information  he  derived  from 
them.  It  would  be  establishing  a  bad  precedent  to  cre- 
ate a  liability  through  the  operation  of  a  custom  on  testi- 
mony of  this  character  in  the  absence  of  an  express 
agreement.  The  certainty  of  leases  definitely  expressed 
would  be  thrown  into  great  confusion  if  their  extent  and 
binding  operation  were  to  be  controlled  by  the  opinion 
of  one  or  two  witnesses  as  to  the  existence  of  a  custom 
in  the  immediate  neighborhood  not  shown  to  have  been 
within  the  knowledge  of  the  other  contracting  party  nor 
to  have  so  long  and  so  generally  existed  as  to  create  a 
presumption  that  the  express  agreement  was  entered  into 
with  the  understanding  that  it  was  to  include  terms 
arising  under  a  custom.  The  practice  of  a  limited  num- 
ber of  farmers  in  negotiations  with  their  own  tenants  is 
not  sufficient  to  establish  a  custom  if  indeed  the  custom 
proposed  to  be  set  up  were  available  at  all :  Anewalt  v. 
Hummel^  109  Pa.  271.  (Generally  speaking,  the  parties 
to  a  contract  are  bound  to  its  express  terms  and  a  usage 
set  up  to  enlarge  or  qualify  it  must  be  ancient,  certain, 
uniform  and  reasonable :  Rapp  v.  Palmer,  3  Watts  178. 
(2)  Another  objection  is  that  the  custom  set  up  is  bad. 
It  ^ould  take  from  the  tenant  the  fruit  of  his  labor  with- 
out compensation.  It  cannot  be  doubted  that  the  hay 
cut  by  the  tenant  was  one  of  the  crops  produced  on  the 
farm  and  a  proper  subject  of  contract.    As  to  part  of  it 
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at  leasts  provision  was  made  in  the  agreement  to  deliver 
two  loads  to  the  landlord.  The  presumption  is  that  the 
remainder  was  to  belong  to  the  tenant  It  was  said  in 
Craig  V.  Dale,  1 W.  &  S.  509,  by  Justice  Kennedy,  <'I  ap- 
prehend that  no  person  of  ordinary  experience  through- 
out the  State  would  attempt  to  question  the  right  of  the 
tenant  to  dispose  of  the  hay  raised  by  him  as  he  pleases 
unless  he  be  strictly  restrained  from  doing  so  by  the 
terms  of  his  lease.^^  And  this  for  the  reason  that  the 
parties  are  competent  to  contract  on  the  subject  and 
when  they  define  the  terms  under  which  they  deal  such 
agreement  becomes  the  law  for  them.  According  to  the 
custom  set  up  the  tenant's  interest  in  the  hay  would  de- 
pend on  the  number  of  his  horses  and  cattle.  If  by  rea- 
son of  poverty  or  otherwise  he  was  unable  to  keep  a  con- 
siderable stock  on  the  place  all  of  the  hay  not  used  would 
belong  to  the  landlord  unless  he  could  obtain  the  latter's 
consent  to  sell  before  the  end  of  the  term.  Mr.  Lerch, 
the  only  witness  testifying  on  that  subject  said  that  the 
consent  of  the  landlord  was  necessary  to  a  sale  of  hay 
and  it  would  be  manifestly  to  the  pecuniary  advantage 
of  the  landlord  to  refuse  to  sell,  as  a  result  of  which  the 
hay  would  remain  on  the  place  for  his  exclusive  benefit. 
If  the  tenant  is  to  be  bound  by  a  contract  of  this  char- 
acter it  is  important  that  the  intention  of  the  parties  be 
expressed  in  the  lease :  Anewalt  v.  Hummel,  supra.  The 
court  was  in  error,  therefore,  in  submitting  to  the  jury 
the  question  whether  a  custom  existed  as  claimed  by  the 
plaintiff.  It  follows  that  the  request  of  the  defendant 
for  binding  instructions  should  have  been  sustained  as 
the  plaintiBf  presented  no  evidence  tending  to  show  that 
he  had  any  interest  in  the  hay  which  was  on  the  premises 
at  the  time  the  defendant  took  possession  as  tenant  and 
as  the  evidence  was  insufficient  to  establish  a  custom 
under  which  he  became  entitled  to  all  of  the  hay  which 
was  not  fed  by  the  defendant  to  the  stock  on  the  place 
during  his  term. 

The  ninth  assignment  is  sustained  and  the  judgment 
reversed. 
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Nazareth  Foundry  &  MacMne  CJo.  v.  Beck, 
Appellant. 

Statute  of  frauds — Oral  agreement  to  pay  the  debt  of  another — 
Act  of  April  26, 1856,  P.  L.  308. 

Where  a  father  orally  agrees  \o  be  responsible  for  the  payments 
for  repairs  to  a  part  of  an  automobile  owned  by  his  son  and  in  the 
hands  of  a  machine  company  at  the  time  for  repairs,  and  such  re- 
pairs are  done  for  the  son,  charged  to  him  and  paid  by  him,  and 
subsequently  other  repairs  are  done  for  the  son  and  paid  for  by 
him,  without  any  further  undertaking  by  the  father,-  the  latter  can- 
not be  held  responsible  on  his  original  promise,  for  a  third  job 
of  repairs  ordered  by  the  son,  but  not  paid  by  hinu 

Argued  Dec.  6, 1916.  Appeal,  No.  218,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Northampton  Co., 
Dec.  T.,  1915,  No.  44,  on  verdict  for  plairitiflf  in  case  of 
Nazareth  Foundry  &  Machine  Co.  v.  Granville  Beck. 
Before  Oelady,  P.  J.,  Pobtee,  Hendbrson,  Kbphaet, 
Tebxleb  and  Williams,  JJ.    Reversed. 

Assumpsit  for  repairs  to  an  automobile  owned  by  de- 
fendant's son.    Before  McKebn,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiflE  for  |47.29.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

C.  F.  Smith,  of  Smith,  Paff  d  Laub,  for  appellant. — 
The  case  was  within  the  statute:  Nugent  v.  Wolfe,  111 
Pa.  471;  Maule  v.  Bucknell,  50  Pa.  39;  Shoemaker  v. 
King,  40  Pa.  107;  Eshleman  v.  Harnish,  76  Pa.  97; 
Haverly  v.  Mercur,  78  Pa.  257. 
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W.  H.  Kirkpatricky  of  Kirkpatrick  d  Maxwell,  for  ap- 
pellee.— ^The  court  could  not  properly  have  held  as  a  mat- 
ter of  law  that  the  defendant's  promise  was  collateral, 
and  not  original:  Jeflferson  County  v.  Slagle,  66  Pa. 
202;  Kaufman  v.  Abeles,  11  Pa.  Superior  Ct.  616;  War- 
nick  V.  Grosholz,  3  Grant  234 ;  Boston  v.  Parr,  148  Pa. 
220;  Holmes  v.  Pitzpatrick,  173  Pa.  366;  Merriman  v. 
McManus,  102  Pa.  102;  Pairlamb  v.  Hempshire,  7  W.  N. 
C.  92;  Weyand  v.  Crichfleld,  3  Grant  113;  Wamick  v. 
Grosholz,  3  Grant  234.  ' 

Opinion  by  Henderson,  J.,  March  16,  1917: 
The  plaintiffs  action  arises  on  an  alleged  parol  agree- 
ment of  the  defendant  to  pay  a  bill  held  by  the  plaintiff 
against  the  defendant's  son,  Jacob.  The  account  is  for 
work  and  material  furnished  to  the  son  in  the  repair  of 
an  automobile  which  the  latter  requested  the  plaintiff 
to  supply.  The  plaintiff's  manager  gives  the  follow- 
ing account  of  the  transaction :  "Q.  What  was  the  con- 
versation you  had  with  him?  A.  I  told'Mr.  Beck  that 
his  son,  Jacob,  had  some  work  to  be  don^  on  his  auto- 
mobile; if  it  would  be  satisfactory  for  us  to  do  that 
work.  He  said  it  would.  And  I  said  ^How  about  the 
payment  of  the  bill?'  He  said  he  would  be  responsi- 
ble for  the  jmyment  of  the  bill.  Q.  Do  you  remember 
the  date  of  that  conversation?  A.  I  can't  give  the 
exact  date.  Our  order  was  dated  the  13th  of  April,  and 
it  was  a  day  or  two  ahead  of  that.  Q.  Now,  previous 
to  that  time,  had  Mr.  Jacob  Beck  ordered  any  work  done 
on  an  automobile?  A.  Yes ;  he  brought  the  work  for  the 
foundry  to  do.  Q.  Did  you  do  the  work  Mr.  Jacob  Beck 
ordered?  A.  After  I  spoke  to  his  father,  then  we  did  the 
work.  Q.  What  did  that  work  consist  of?  A.  Well,  it> 
was  repair  parts  for  the  automobile,  different  parts  we 
fixed  up  and  some  new  parts.  I  can  give  you  the  exact 
detail,  if  you  want  ine  to,  from  the  bill  book.  The  first 
bill  was  dated  April  30, 1915."  The  bill  then  contracted 
was  charged  to  Jacob  Beck  and  paid  by  him  on  May  10, 


Digitized  by 


Google 


240     NAZARETH  P.  &  M.  CO.  v.  BECK,  Appellant. 

Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
1915.  A  second  bill  was  contracted  by  him  which  was 
charged  to  and  paid  by  him  July  14,  1915.  After  that 
a  third  account  for  work  and  material  ordered  by  Jacob 
Beck  was  charged  to  him.  This  latter  account  is  the 
basis  of  the  pending  action.  The  first  items  in  the  ac- 
count were  charged  August  31,  1915.  The  last  item 
bears  date  September  3, 1915.  It  thus  appears  that  the 
work  which  Jacob  Beck  asked  the  plaintiff  to  do  for  him 
immediately  before  the  conversation  of  the  manager  with 
the  defendant  was  that  included  in  the  first  account  for 
which  he  settled  on  May  10,  1915.  The  other  accounts 
were  contracted  at  later  dates  and  were  all  entered  as 
charges  against  Jacob  Beck.  It  was  not  alleged  that 
there  was  any  other  undertaking  of  the  defendant  than 
that  given  in  the  testimony  above  recited.  The  witness, 
Mr.  Prey,  admits  that  in  a  letter  dated  November  3, 1915, 
addressed  to  the  defendant  and  calling  his  attention  to 
the  work  done  for  his  son,  for  which  the  last  account 
was  rendered,  the  following  language  was  used :  *^As  the 
work  was  done  for  him  on  the  representation  by  you  that 
you  would  see  that  the  bills  were  paid  we  would  ask  you 
to  kindly  have  him  send  us  check  at  once  or  send  us  your 
own  check  for  the  same."  And  on  cross-examination  he 
gave  the  following  evidence :  "Q.  Now,  which  did  he  say, 
'I  will  see  the  bills  are  paid,^  or  ^I  will  be  responsible?' 
A.  As  near  as  I  can  recollect,  he  said,  ^I  will  be  responsi- 
ble for  the  payment  of  the  bill.^ '  Q.  And  so  the  letter 
which  you  wrote  in  November,  1915,  that  was  incorrect? 
A.  No ;  I  won't  say  that  is  incorrect,  either ;  I  wrote  that 
letter.  Q.  Well,  is  what  he  said  what  you  put  in  this 
letter?  A.  That,  I  can't  recall.  Q.  Why  did  you  put  it 
in  this  letter  to  Mr.  Beck?  A.  Doesn't  it  mean  the  same 
thing?  Q.  I  am  not  asking  you  that;  that  will  be  for 
the  court.  Now,  is  this  what  Mr.  Beck  said,  what  you 
stated  in  here?  A.  I  can't  recall  that."  Later  in  his 
testimony  he  said  in  reply  to  a  question  of  the  court: 
"My  recollection  is  he  said  he  was  responsible  for  the 
bill."    It  will  thus  be  seen  that  the  witness  was  not  clear 
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as  to  the  exact  language  used.  His  testimony  shows 
that  he  regarded  the  expression  quoted  from  the  letter 
as  of  the  same  import  as  that  which  he  testified  was  the 
promise  of  the  defendant  when  the  arrangement  was 
made  about  the  work  first  done.  The  plaintiflPs  conten- 
tion is  that  under  the  promise  of  the  defendant  made  to 
the  manager  of  the  company  it  was  authorized  to  do 
whatever  work  on  the  automobile  Jacob  Beck  might 
order  and  that  the  defendant  would  be  responsible  there- 
for until  he  notified  the  plaintiflf  that  he  would  no  longer 
be  liable.  Assuming  the  promise  of  the  defendant  to  be 
that  stated  by  the  plaintiff's  witness  there  is  this  diffi- 
culty in  the  way  of  a  recovery:  None  of  the  evidence 
discloses  any  intention  on  the  part  of  the  defendant  to 
bind  himself  generally  for  debts  which  might  be  con- 
tracted by  his  son.  The  subject  of  conversation  between 
him  and  Mr.  Prey  in  April  was  the  repair  of  some  auto- 
mobile parts  which  his  son  had  brought  to  the  defend- 
ant's shop  and  it  was  that  work  to  which  the  promise 
applied  if  made  as  claimed  by  the  plaintiff.  There  is 
nothing  in  the  testimony  to  show  that  either  the  plaintiff 
or  the  defendant's  agent  in  their  conversation  in  April 
anticipated  the  contracting  of  a  debt  in  August  for  work 
then  done  for  Jacob  Beck.  At  the  time  the  promise  was 
made  in  April  the  parts  of  the  automobile  to  be  worked 
on  were  in  the  plaintiff's  shop  and  it  was  this  proposed 
work  which  the  plaintiff's  manager  had  in  mind  when  he 
conferred  with  the  defendant  as  to  payment.  Now,  the 
bill  then  contracted  was  paid  by  Jacob  on  May  10, 1915, 
as  has  already  been  noticed  and  a  second  bill  was  paid 
July  14th,  of  the  same  year.  These  payments  closed  the 
undertaking  of  Jacob  Beck  and  of  course  any  contin- 
gent or  original  liability  of  the  defendant  with  reference 
thereto.  It  is  conceded  that  the  work  for  which  the  ac- 
tion is  brought  had  not  been  ordered  at  the  time  the 
promise  was  made.  The  learned  trial  judge  recognizing 
the  difficulty  in  the  case  s.ubmitted  to  the  jury  the  ques- 
tion whether  the  promise  made  in  April  covered  another 
Vol.  lxvi — 16 
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bill  ordered  in  August  by  Jacob  Beck.  In  so  doing  an 
error  was  committed  for  the  language  of  the  promise  in 
the  circumstances  of  the  case  is  not  sufficiently  broad  to 
establish  that  liability.  The  evidence  clearly  shows  that 
the  subject  of  conversation  in  April  (and  that  was  the 
only  conversation  in  which  it  is  said  a  promise  was 
made) 9  related  to  work  which  had  already  been  ordered 
by  the  defendant's  son.  The  plaintiflPs  witness  in  speak- 
ing of  it  said  "Our  order  was  dated  the  13th  of  April" 
aind  it  was  a  day  or  two  ahead  of  that  that  the  conversa- 
tion took  place.  He  (Jacob)  brought  the  work  for  the 
foundry  to  do  and  it  was  only  after  the  manager  spoke 
to  the  father  that  the  work  was  done.  The  witness  then 
proceeded  to  describe  the  work  which  included  all  of  the 
first  bill  rendered  to  Jacob  Beck  and  which  he  soon  there- 
after paid.  It  is  a  rule  of  evidence  that  where  a  plain- 
tiff seeks  to  make  one  man  liable  for  the  debt  of  another 
the  case  must  be  plainly  made  out  Every  ambiguity  in 
the  evidence  weighs  in  favor  of  the  defendant.  It  is  the 
duty  of  every  one  who  contracts  with  a  man  on  the  credit 
of  another  not  to  trust  to  ambiguous  phrases  and 
strained  constructions,  but  to  require  an  explicit  and 
plain  declaration  of  the  obligation  to  be  assumed.  The 
evidence  must  be  clear  and  satisfactory  to  prove  the 
promise  of  the  defendant  to  pay  such  a  debt  as  a  new 
and  original  undertaking :  Tucker  v.  Bitting,  32  Pa.  428; 
Haverly  v.  Mercur,  78  Pa.  257;  Russell  v.  Clark,  7 
Cranch  69.  Tested  by  this  standard  the  plaintiff's  case 
is  deficient.  There  was  a  lack  of  evidence  on  which  the 
jury  could  properly  have  found  a  liability  for  the  debt 
sued  for. 

Further  objection  to  the  action  is  found  in  the  fact 
that  the  work  done  and  material  furnished  was  done  and 
furnished  to  Jacob  Beck.  A  quotation  from  the  evi- 
dence of  the  plaintiff's  manager  shows  the  understanding 
which  he  had  of  the  transaction :  "Q.  Are  these  the  items 
that  make  up  that  |44.62?  A.  Yes,  sir.  Q.  When  you 
say  on  here,  ^Sold  to  Jacob  Beck,  August  31,  1915, 
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f41.22/  do  you  mean  to  say  now  that  you  didn^t  sell  to 
him,  that  you  sold  to  Granville  Beck?  A.  No;  it  was 
sold  to  Jacob  Beck;  he  got  it.  Q.  You  say  that  the 
^1.22  all  these  items  making  up  Exhibit  No.  9,  were  sold 
to  Jacob  Beck?  A.  Yes,  sir;  sold  to  Jacob  Beck."  The 
evidence  leaves  no  doubt  in  our  minds  that  the  undertak- 
ing of  the  defendant  was  regarded  by  the  plaintiflf  as  a 
collateral  undertaking.  The  material  was  furnished  to 
Jacob  Beck ;  it  was  charged  to  him ;  the  bills  were  sent 
to  him  and  collections  made  from  him.  It  was  only 
when  he  failed  to  pay  the  account  last  contracted  that 
the  plaintiflf  proceeded  against  the  defendant  and  in  that 
case  the  promise  set  up  was  a  parol  agreement  to  pay  the 
debt  or  answer  for  the  default  of  another,  and  under  the 
Act  pf  1855,  should  have  been  in  writing.  Where  the 
leading  object  of  the  promise  is  to  become  guarantor  or 
surety  for  a  debt  for  which  a  third  party  continues  to  be 
primarily  liable  the  agreement  whether  made  before  or 
after  or  at  the  time  of  the  promise  is  within  the  statute 
and  of  no  effect  unless  in  writing :  Nugent  v.  Wolfe,  111 
Pa.  471;  Gable  v.  Graybill,  1  Pa.  Superior  Ct.  29.  The 
question  whether  the  promise  was  made  as  alleged  is  a 
question  of  fact  for  the  jury.  Whether  the  promise  is 
suflftcient  to  support  the  action  is  a  question  of  law  for 
the  court.  The  defendant  was  therefore  entitled  to  an 
afl&rmance  of  the  request  for  binding  instructions  in  his 
favor. 

The  first  assignment  is  sustained  and  the  judgment 
reversed. 


Pittsburgh  Kailways  Co.,  Appellant,  v.  Public  Serv- 
ice Commission  (No,  1). 

Street  raUtvays — Carriers — Rates — Change  of  rates — Posting  and 
publication — Public  Service  Commission — Act  of  July  26,  WIS,  P. 
L.  ISH. 

A  street  railway  company  which  files  with  the  Public  Service 
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Commission  a  schedule  of  a  change  of  rates,  does  not  comply  with 
the  provisions  of  paragraph  seven  of  Sec.  1  of  Art.  11,  of  the  Act 
of  July  26,  1913,  P.  L.  1374,  requiring  that  no  change  in  any  tariff 
or  schedule  shall  be  effective,  except  after  thirty  days'  notice  to  the 
commission  and  to  the  public,  **posted  and  published"  in  the  man- 
ner required  with  respect  to  original  tariffs,  if  it  appears  that  the 
schedule  of  the  change  was  deposited  in  the  different  stations  in 
rooms  occupied  by  employees  of  the  company,  but  to  which  the  pub- 
lic did  not  resort,  and  notices  were  posted  in  stations,  car  bams  or 
other  places  to  which  passengers  did  resort,  informing  them  that 
information  of  the  rates  would  be  furnished  them  on  request. 

Argued  Oct  30, 1916.  Appeal,  No.  97,  April  T.,  1917, 
by  plaintiff,  from  order  of  Public  Service  Commission  No. 
1037,  Complaint  Docket  1916,  in  the  Matter  of  the 
Complaint  of  the  City  of  Pittsburgh.  Before  Orlady, 
P.  J.,  Porter,  Henderson,  Head,  Kephart,  Trbxlbr  and 
Williams,  JJ.   Affirmed. 

Petition  against  change  of  rates. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  order  directing  the  respondent  to 
cease  and  desist  from  collecting  any  rates,  except  those 
contained  in  a  tarilBE  filed  on  June  17,  1914. 

David  A.  Reed,  of  Reed,  Smith,  Shaw  d  Beat,  with  him 
A.  W.  Robertson,  for  appellant. — The  tariflf  was  properly 
posted  in  every  ticket  office  of  the  company,  in  exact  ac- 
cordance with  the  Public  Service  Law  and  with  Tariflf 
Circular  No.  4  of  the  Pennsylvania  Public  Service  Com- 
mission ;  and  the  filing  of  the  tariflf  with  the  commission 
is  the  essential  prerequisite,  while  the  requirement  of 
"posting^'  tariflfs  in  ticket  offices  is  directory  only  and  has 
no  bearing  on  the  validity  of  the  rate :  Texas  &  Pacific 
R.  R.  Co.  V.  Cisco  Oil  Mill,  204  U.  S.  449;  Kansas  City 
Southern  Ry.  Co.  v.  C.  H.  Albers  Commission  Co.,  223 
U.  S.  573;  United  States  v.  Miller,  223  U.  S.  599. 
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Berne  H.  Evans,  assistant  counsel,  for  appellee. — The 
distinction  between  posting  and  publishing  had  been 
recognized  by  the  courts  in  construing  the  Interstate 
Act ;  Texas  and  Pacific  Railroad  Company  v.  Cisco  Oil 
Co.,  204  U.  S.  449. 

Recalling  that  the  Interstate  Act  does  not  require  post- 
ing of  notice  of  increase  and  our  act  does,  it  will  be  seen 
that  the  reasoning  there  does  not  apply  here.  It  cannot 
be  logically  said  that  posting  a  notice  of  change  that  will 
take  effect  in  the  future  "has  for  its  object  the  affording 
of  special  facilities  to  the  public  for  ascertaining  the 
rates  actually  in  force" ;  its  object  clearly  is  to  call  at- 
tention to  a  change  which  is  going  to  occur  and  that  ob- 
ject cannot  be  accomplished  unless  the  requirement  is  a 
"condition  precedent  to  the  establishment  and  putting  in 
force  of  the  tariff  of  rates" :  Kansas  City  Southern  Rail- 
way Company  v.  C.  H.  Albers  Commission  Company, 
223  U.  S.  573 ;  United  States  v.  Miller,  223  U.  S.  599. 

Opinion  by  Henderson,  J.,  March  13, 1917 : 
This  is  an  appeal  from  the  decision  of  the  Public  Serv- 
ice Commission  requiring  the  Pittsburgh  Railways  Com- 
pany to  desist  from  collecting  an  increased  rate  of  fares 
which  the  company  undertook  to  establish  by  a  supple- 
mentary schedule  of  fares  filed  with  the  Public  Service 
Commission  on  May  22,  1916.  The  paper  filed  with  the 
Public  Service  Commission  was  contained  in  a  cover 
bearing  the  following  superscription :  "Supp.  No.  2,  P. 
S.  C.  Pa.  No.  1,"  but  having  no  other  indication  of  the 
contents  of  the  enclosure.  Copies  of  the  schedule  were 
sent  to  agents  of  the  appellant  at  its  ofSces  and  the  sta- 
tions where  the  business  of  the  company  was  transacted 
and  with  each  copy  so  sent  was  a  letter  containing  the 
following  instruction :  "This  is  to  be  kept  with  the  copy 
of  the  schedule  and  rates  of  fares  for  street  car  service  on 
file  at  your  station."  The  copies  of  the  amended  schedule 
tllus  distributed  were  placed  by  the  employees  to  whom 
they  were  sent,  among  the  papers  of  the  company  there 
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kept  or  were  hung  on  the  walls  or  placed  on  desks  in 
rooms  occupied  by  employees  of  the  company  but  were 
not  in  rooms  to  which  the  public  resorted.  No  other  in- 
formation was  given  of  the  proposed  increase  in  the  fare 
than  that  arising  from  the  filing  of  the  amendment  to  the 
schedule  with  the  Public  Service  Commission  and  with 
the  agents  of  the  company.  The  questions  in  controversy 
are  whether  the  amendment  to  the  schedule  was  ^^posted 
and  published"  in  accordance  with  the  provisions  of  the 
Public  Service  Commission  Act  of  July  26^  1913,  and 
whether  the  amendment  plainly  stated  the  exact  changes 
propose^  to  be  made  in  the  tariff  then  in  force  and 
whether  an  increase  or  decrease.  It  is  provided  in  para- 
graph seven  of  Sectign  1  of  Article  II  of  the  statute  that 
it  shall  be  the  duty  of  every  public  service  company  Ho 
make  no  change  in  any  tariff  or  schedule  which  shall 
have  been  filed  or  published  or  posted  by  any  public 
service  company  in  compliance  with  the  preceding  sec- 
tions except  after  thirty  days'  notice  to  the  commission 
and  to  the  public,  posted  and  published  in  the  manner, 
form  and  places  required  with  respect  to  the  original 
tariffs  or  schedules  which  shall  plainly  state  the  exact 
changes  to  be  made  in  the  tariffs  or  schedules  then  in 
force  and  whether  an  increase  or  decrease  and  the  time 
when  the  proposed  change  shall  go  into  effect ;  and  all 
such  changes  shall  be  shown  by  filing,  posting  and  pub- 
lishing new  tariffs  or  schedules  or  shall  be  plainly  indi- 
cated in  the  tariffs  or  schedules  in  force  at  the  time  and 
kept  open  to  the  public  inspection."  The  Public  Service 
Commission  determined  that  the  supplementary  schedule 
was  not  a  legally  filed,  posted  and  published  tariff  and 
that  there  was  nothing  therein  which  plainly  stated  the 
exact  change  proposed  to  be  made  and  that  it  contained 
nothing  which  indicated  whether  or  not  there  was  to  be 
an  increase  or  decrease  in  fares.  The  contention  of  the 
appellant  is  that  the  tariff  was  properly  posted  and  pub- 
lished and  that  it  plainly  shows  a  proposed  increase  in 
fares.    It  is  not  alleged  that  the  company  did  any  other 
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thing  with  reference  to  publishing  the  amendment  of  the 
schedule  than  file  a  copy  in  the  office  of  the  Public  Serv- 
ice Commission  and  a  photographic  copy  thereof  in  each 
of  its  car  barns  and  at  stations  where  passengers  are  re- 
ceived and  at  which  station  agents  or  ticket  agents  are 
employed.  It  is  asserted  by  the  appellant  that  the  placing 
of  a  copy  of  the  amended  tariff  in  the  custody  of  its  em- 
ployee or  employees  in  its  stations  and  car  barns  to  which 
access  might  be  had  by  the  public  on  request  is  a  compli- 
ance with  the  requirements  of  the  law  as  to  posting  and 
publishing  and  that  having  sent  a  copy  of  the  autendment 
to  the  schedule  to  each  station,  ticket  office  and  car  bam 
at  which  street  railway  tickets  are  customarily  sold  or  at 
which  they  might  be  purchased  if  application  were  made 
it  complied  with  all  of  the  demands  of  the  law  as  to 
notice  of  a  change  in  its  tariff  increasing  the  rate  of  fare. 
It  is  further  contended  that  the  requirement  for  posting 
at  stations  is  directory,  not  mandatory  by  reason  where- 
of a  failure  to  post  and  publish  tariffs  in  the  company's 
station  would  not  have  invalidated  the  rate.  If  this 
position  is  correct  and  the  notice  was  sufficient  in  form 
the  change  in  the  tariff  has  taken  effect  and  the  appellant 
has  avoided  the  burden  of  proof  imposed  by  the  4th 
section  of  Article  V  of  the  statute  which  provides  that 
whenever  the  commission  receives  a  notice  of  any  change 
proposed  in  any  tariff  or  schedule  filed  or  posted  under 
the  provisions  of  the  act  it  shall  have  power  to  hold  a 
public  hearing  and  make  investigations  as  to  the  pro- 
priety of  the  proposed  change  and  make  such  order  in 
reference  to  the  new  rate  as  would  be  proper  in  a  pro- 
ceeding initiated  after  the  same  had  become  effective,  at 
which  hearing  involving  a  proposed  increase  in  rate  the 
burden  of  proof  to  show  that  such  increase  is  just  and 
reasonable  shall  be  upon  the  public  service  company.  It 
will  be  observed  that  a  prohibition  is  imposed  on  public 
service  companies  to  change  an  established  tariff  except 
after  thirty  days'  notice  to  the  commission  and  to  the 
public.    The  object  of  such  a  regulation  is  obvious.    The 
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rate  having  once  been  established  it  is  regarded  prima 
facie  as  a  proper  rate.  The  public  has  an  interest  in  the 
subject;  the  corporation  is  oi)erated  for  the  accommo- 
dation of  the  public  and  is  limited  in  its  charge  to 
amounts  which -are  reasonable.  A  change  of  rate  im- 
posing an  additional  burden  on  the  public  calls  for  ex- 
planation and  ju'stiflcation  before  the  commission.  The 
legislative  intention  was  therefore  to  give  those  inter- 
ested a  fair  opportunity  to  appear  at  an  appointed  time 
before  the  commission  to  present  objections  to  the  pro- 
posed inorease  in  order  that  the  whole  subject  might  be 
considered  by  the  commission  before  a  change  of  rate 
took  eflfect  Provision  is  not  only  made  for  notice  but 
for  the  manner  and  substance  of  the  notice.  It  is  to  be 
posted  and  published  in  the  manner,  form  and  places 
required  with  respect  to  the  original  tariflfs  or  schedules 
and  shall  plainly  state  the  exact  changes  proposed  to  be 
made  and  whether  an  increase  or  decrease.  Referring  to 
the  provisions  of  the  statute  as  to  the  requirements  with 
respect  to  original  tariflfs  it  will  be  seen  that  they  also 
are  to  be  posted  and  published  in  every  office  or  station 
of  the  company  open  to  the  public  where  payments  are 
made  by  patrons  in  such  manner,  form  and  place  in  such 
office  or  station  as  to  be  readily  accessible  and  so  that 
said  tariflfs  and  schedules  may  be  conveniently  inspected 
by  the  public.  The  duty  to  post  and  publish  exists  in 
each  case.  The  notice  of  a  change  is  a  thing  distinct 
from  the  tariflf  itself  for  the  same  clause  after  providing 
for  the  kind  of  notice  provides  as  follows :  "And  all  such 
chang€;3  shall  be  shown  by  filing,  posting  and  publishing 
new  tariflfs  or  schedules  or  shall  be  plainly  indicated 
upon  the  tariflfs  or  schedules  in  force  at  the  time  and  kept 
open  to  public  inspection.^'  The  purpose  of  the  notice 
with  respect  to  a  change  in  the  rate  is  diflferent  from  that 
applicable  to  an  original  tariflf  and  the  language  is  to  be 
interpreted  so  as  to  accomplish  the  object  intended ;  that 
is,  to  inform  the  public  in  advance  of  the  intention  to 
collect  an  increased  fare.    It  is  unnecessary  to  determine 
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whether  the  notice  required  is  to  be  given  separate  and 
apart  from  the  amended  schedule  as  contended  for  by  the 
appellees  or  whether  it  may  be  connected  therewith.  In 
either  case  the  information  would  be  given  which  the  law 
contemplated.  The  appellant  contends  that  notice  is  im- 
parted and  published  by  filing  the  schedule  with  the 
Public  Service  Commission  and  in  the  places  designated 
by  the  law  for  that  purpose.  It  is  not  a  controverted 
proposition  however  that  notice  must  be  given  of  the 
intended  change.  The  real  question  then  is,  what  is 
meant  by  the  requisition  of  the  law  that  notice  of  the 
intended  change  be  posted  and  published.  If  it  be  con- 
ceded that  filing  with  the  commission  and  in  the  sta- 
tions, etc.,  of  the  company  be  a  sufficient  promulgation 
and  publishing,  account  must  still  be  taken  of  the  neces- 
sity of  posting  the  notice.  The  popular  meaning  of  the 
word  *^post"  corresponds  with  that  attached  to  it  by 
lexicographers.  It  means  the  bringing  to  the  notice  or 
attention  of  the  public  by  affixing  to  a  post  or  wall,  or 
putting  up  in  some  public  place;  to  placard.  This  is  a 
usual  and  efficient  method  of  bringing  to  the  notice  of  the 
public  matters  in  which  they  are  interested  and  there  is 
nothing  in  the  statute  which  suggests  that  the  term 
"posted'^  was  used  in  any  other  sense  than  that.  It  was 
the  means  to  be  adopted  to  bring  to  the  attention  of  the 
public  a  matter  aflfecting  their  interests.  The  notice 
thus  to  be  given  is  made  a  condition  precedent  to  the 
establishment  of  an  amended  tariff.  Original  schedules 
are  filed  without  prior  notice.  The  obligation  rests  on 
the  company  to  file  such  schedules  but  no  provision  is 
made  for  precedent  notice  of  their  adoption.  But  in  the 
case  of  changes  in  the  tariff  or  schedule  thirty  days^ 
notice  to  the  commission  and  the  public  must  be  given. 
It  is  admitted  that  there  was  no  posting  of  notice  by  the 
appellant  unless  the  filing  of  the  amended  schedule  is  to 
be  regarded  as  posting.  But  when  we  consider  that  the 
words  ^^posted"  and  ^^published^'  are  used  in  connection, 
with  reference  to  the  subject,  we  are  unable  to  view  the 


Digitized  by 


Google 


260  PITTSBURGH  RTS..CO.,Appel.,t;.  P.  S. COMMISSION. 
Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
language  in  a  light  which  makes  the  flUng  of  a  paper  in 
the  general  office  of  the  company  and  in  its  stations  and 
car  barns  the  equivalent  of  posting.  The  evidence  shows 
that  such  filing  did  not  have  the  effect  of  bringing  notice 
home  to  the  public  in  the  City  of  Pittsburgh  and  as  the 
purpose  was  to  provide  such  notice  it  is  more  reasonable 
to  conclude  that  the  legislature  meant  what  is  ordinarily 
signified  by  the  term  used  and  which  was  more  likely  to 
produce  the  desired  result  than  would  be  accomplished 
by  placing  the  document  which  was  intended  to  inform 
the  public  in  a  desk  or  in  a  private  office  or  in  some  other 
place  in  which  it  could  only  be  seen  by  the  persons  inter- 
ested when  specially  asked  for.  Attention  is  called  by 
the  learned  counsel  for  the  appellant  to  the  similarity 
between  the  Interstate  Commerce  legislation  and  the 
Public  Service  Statute  in  regard  to  adopting  and  chang- 
ing rates,  fares  and  charges.  It  will  be  observed,  how- 
ever, that  the  Interstate  Commerce  legislation  with  re- 
spect to  changes  requires  thirty  days'  notice  to  the 
public  "published  as  aforesaid.''  The  word  "posted"  is 
omitted  from  the  amendment  of  1910  relating  to  that 
subject. 

It  is  true,  as  pointed  out  in  the  appellant's  argument, 
that  the  requirement  of  the  Interstate  Commerce  law 
that  schedules  should  be  posted  in  two  public  and  con- 
spicuous places  in  every  depot,  etc.,  was  not  made  a  con- 
dition precedent  to  the  establishment  and  putting  in 
force  of  the  tariff  of  rates  but  was  a  provision  based  upon 
the  existence  of  an  established  rate,  as  was  decided  in 
Tex.  &  Pac.  R.  R.  Co.  v.  Cisco  Oil  Mill,  204  U.  S.  449. 
And  the  same  ruling  was  made  in  Kan.  City  Southern 
Ry.  Co.  V.  C.  H.  Albers  Com.  Co.,  223  U.  S.  573,  and  in 
United  States  v.  Miller,  223  U.  S.  599.  But  these  de- 
cisions dealt  with  the  establishment  of  the  original 
tariffs.  The  companies  were  compelled  to  adopt  sched- 
ules. They  were  also  required  to  post  the  same  in  two 
public  and  conspicuous  places  in  every  depot,  but  this 
posting  was  not  made  a  condition  on  which  the  rates 
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became  eflfective.  It  was  a  provision  based  on  the  exist- 
ence of  an  establislied  rate  and  had  for  its  object  the  af- 
fording of  facilities  to  the  public  for  ascertaining  the 
rates  actually  in  force.  In  the  case  last  cited  atten- 
tion is  called  to  the  distinction  between  ^^publication" 
and  "posting,"  the  former  consisting  in  promulgating 
and  distributing  the  tariff  in  printed  form  preparatory 
to  putting  it  into  efifect,  while  the  posting  is  a  continu- 
ing act  enjoined  upon  the  carrier  while  the  tariff  remains 
operative,  as  a  means  of  informing  the  public  what  are 
the  rates  in  force.  This  applies,  as  will  be  observed,  to 
existing  rates.  The  distinction  is  that  the  company  had 
authority  to  fix  its  original  rates  and  file  its  schedules 
but  in  the  case  of  a  change  of  rate  something  must  be 
done  by  the  company  before  it  could  put  the  change  in 
effect.  That  something  is  the  giving  of  the  notice  by 
posting  and  publication  of  the  proposed  change,  which 
notice  shall  plainly  state  the  exact  change  proposed  to 
be  made  in  the  tariffs  or  schedules  then  in  force  and 
whether  an  increase  or  decrease  and  the  time  when  the 
proposed  change  will  go  into  effect  This  is  clearly  deal- 
ing not  with  a  fact  accomplished  but  with  a  proposal 
of  the  company  to  become  an  established  rate  after  thirty 
days.  It  is  urged,  however,  that  the  plan  adopted  was  in 
accordance  with  Tariff  Circular  No.  4  of  the  Public  Serv- 
ice Commission.  It  is  unnecessary  to  consider  whether 
the  provisions  of  that  document  are  in  harmony  with 
the  statute  with  respect  to  the  manner  of  posting  and 
publishing  tariffs.  It  is  suflftcient  to  say  that  that  cir- 
cular relates  to  established  rates  and  was  apparently  in- 
tended to  provide  a  means  by  which  the  tariffs  and 
schedules  could  be  conveniently  inspected  by  the  public. 
It  does  not  attempt  to  dispense  with  the  posting  and  pub- 
lishing of  notice  of  the  intention  to  change  a  rate.  It  is 
not  to  be  expected  nor  is  it  required  that  the  public  be 
alert  to  inquire  from  day  to  day  at  the  various  places  of 
business  of  the  company  whether  a  change  of  rate  is  in 
contemplation.    Information  as  to  existing  rates  must 
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be  sought  after  at  the  prescribed  places,  but  notice  of  a 
changed  rate  must  be  brought  to  the  attention  of  the 
public  by  posting  and  publishing.  A  notice  in  a  station, 
car  barn  or  other  place  to  which  the  patrons  resort  in- 
forming them  that  information  as  to  rates  will  be  fur- 
nished them  on  request  is  not,  we  think,  a  lawful  substi- 
tute for  the  notice  of  an  intended  change  of  tariff  which 
the  law  requires  to  be  posted  and  published.  It  is  a  fair 
inference  from  the  evidence  that  the  appellant's  officers 
did  not  consider  that  the  standing  notice  to  apply  to  the 
company's  employees  for  information  as  to  tariffs  gave* 
general  information  that  there  was  to  be  a  change  of 
rates  of  fare  for  when  the  new  rate  was  about  to  be  put 
into  effect  notice  was  given  by  advertisement  in  the  city 
papers  and  by  conspicuous  cards  posted  in  the  street  cars 
calling  attention  to  the  increased  rate  to  be  charged 
within  a  day  or  two. 

The  commission  reached  the  conclusion  that  the 
amended  tariff  as  filed  did  not  plainly  state  the  exact 
change  proposed  to  be  made  and  whether  such  change 
was  an  increase  or  decrease.  We  do  not  deem  it  neces- 
sary to  enter  into  a  discussion  of  the  evidence  on  that  sub- 
ject as  the  first  objection  to  the  regularity  of  the  pro- 
cedure to  change  the  rate  is  sufficient  to  support  the 
action  of  the  commission.  We  hold  that  the  notice  of  a 
proposed  change  of  the  tariff  and  schedule  was  not 
posted  and  published  as  required  by  the  statute;  that 
such  posting  and  publishing  was  a  condition  precedent 
to  the  taking  effect  of  the  changed  rate  and  that  the 
action  of  the  commission  in  restraining  the  appellant 
from  putting  the  new  rate  into  operation  was  a  lawful 
exercise  of  authority. 

The  appeal  is  dismissed  at  the  cost  of  the  appellant. 
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Pittsburgh  Eys.  Co.  t?.  Public  Service  Commission, 
•  Api)ellant  (No.  2). 

Opinion  by  Henderson,  J.,  March  13, 1917  : 
This  case  was  heard  with  No.  97,  April  Term,  1917, 
between  the  same  parties  and  involves  the  same  question. 
In  an  opinion  this  day  filed  in  that  case  the  appeal  of  the 
complainant  was  dismissed.  For  the  reasons  there  given 
this  appeal  is  dismissed  at  the  cost  of  the  appellant. 


Panther  Valley  Water  Co.  v.  Blaney,  Appellant. 

Water  companies — Borouglia — Permit  to  make  exca/vation  in 
street — Refusal  of  permit. 

Where  a  borough  ordinance  provides  for  a  fee  of  $1  for  a  pennit 
to  make  an  excavation  in  a  street^  and  such  fee  is  tendered  by  a 
water  company  to  the  burgess,  the  latter  cannot  refuse  to  issue  the 
permit,  merely  because  the  water  company  had  a  dispute  with  a 
customer  as  to  an  impaid  water  bill,  and  intended  to  make  the 
excavation  in  order  to  cut  off  the  customer's  connection  with  the 
company's  water  main. 

Argued  Dec.  4,  1916.  Appeal,  No.  67,  Oct.  T.,  1916, 
by  defendant,  from  order  of  C.  P.  Schuylkill  Co.,  Nov. 
T.,  1915,  No.  281,  awarding  writ  of  peremptory  manda- 
mus in  case  of  The  Panther  Valley  Water  Company  v. 
H.  P.  Blaney,  Burgess  of  Coaldale  Borough.     Before 

ORLADY,    p.    J.,    POETER,    HENDERSON,    HEAD,    KBPHART, 

Trexler  and  Wiluams,  JJ.    Affirmed. 

Petition  for  peremptory  mandamus.  Before  Bech- 
TEL,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  awarding  writ  of  mandamus. 
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B.  J.  Duffy y  for  appellant. — It  clearly  appears  of  rec- 
ord that  the  claim  sought  to  be  enforced  by  plaintiflE 
was  not  only  disputed  by  defendants,  but  its  incorrect- 
ness actually  admitted  by  the  plaintiflE,  and  surely  under 
such  state  of  facts  a  case  for  a  peremptory  mandamus 
was  not  presented  to  the  court:  Com.  ex  rel.  v.  Com- 
missioners of  Allegheny  County,  16  S.  &  R.  317 ;  Com. 
ex  rel.  v.  Mitchell,  2  P.'&  W.  517;  York  Nat.  Bank  v. 
Ziegler,  11  Pa.  Dist.  Rep.  771. 

Paul  C.  Hamlin,  with  him  Qeo.  M.  Roads,  for  ap- 
pellee.— The  right  of  a  public  utility  company  such  as  a 
water  company  to  a  mandamus  to  compel  a  burgess  to 
perform  a  mere  ministerial  duty  required  to  be  per- 
formed by  him  under  a  borough  ordinance  is  beyond 
question:  Breslin  v.  Barley,  36  Pa.  Superior  Ct  49. 

All  that  is  necessary  to  maintain  a  petition  for  a  man- 
damus, is  that  the  relator  shows  a  clear  legal  right  to 
the  relief  prayed  for,  and  a  want  of  a  specific  legal 
remedy:  Commonwealth  ex  rel.  v.  Fitler,  136  Pa.  129; 
Mercur  v.  Media  Elec.  L.  H.  &  P.  Co.,  19  Pa.  Superior 
Ct.  519;  Monongahela  City  v.  Monongahela  Electric 
Light  Co.,  3  Dist.  Rep.  63. 

Opinion  BY  Poeter,  J.,  March  16, 1917 : 

This  is  an  appeal  by  the  respondent  from  the  order  of 
the  court  below,  awarding  a  writ  of  peremptory  manda- 
mus, requiring  him  to  issue  to  the  plaintiflE,  a  permit  to 
make  an  opening  in  a  public  street,  for  the  purpose  of 
severing  the  connection  between  its  water  main  and  the 
service  pipe  extending  to  the  building  of  a  consumer  of 
water,  who  was  alleged  to  have  made  default  in  payment 
for  water  which  he  had  received  from  the  lines  of  the 
water  company.  The  only  ground  upon  which  the  re- 
spondent based  his  right  to  refuse  to  issue  the  permit 
was  that  there  was  a  dispute  between  the  water  company 
and  its  customer  as  to  the  amount  of  the  bill  for  water 
which  the  consumer  had  not  paid.    The  water  company 
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had  paid  to  the  burgess,  the  respondent,  the  amount  of 
the  fee  fixed  by  a  borough  ordinance  for  the  permit  to 
open  the  street,  but  the  burgess,  upon  learning  that  there 
was  a  dispute  between  the  water  company  and  its  cus- 
tomer as  to  the  amount  of  the  unpaid  bill,  refused  to 
issue  the  permit  and  offered  to  return  the  amount  of  the 
fee  which  he  had  received.  The  water  company  there- 
upon instituted  this  proceeding. 

The  water  company  was  incorporated  under  the  pro- 
visions of  the  Act  of  April  29, 1874,  P.  L.  73,  and  its  sup- 
plements, for  the  purpose  of  supplying  water  to  the  pub- 
lic in  the  Township  of  Bahn,  County  of  Schuylkill,  and 
the  Borough  of  Coaldale  was  subsequently  incorporated 
as  a  borough,  comprising  territory  which  was  a  part  of 
said  township.  The  water  company  had  lawfully  con- 
structed its  line  under  the  surface  of  the  street  in  ques- 
tion. The  company  had  the  right  to  make  excavations 
in  the  streets  for  the  purpose  of  constructing  or  repair- 
ing its  lines,  or  making  and  severing  connections  there- 
with. This  right  was  subject  to  reasonable  municipal 
regulations  of  the  district,  enacted  for  the  good  of  all  its 
inhabitants.  The  borough  could  adopt  reasonable  regu- 
lations, to  secure  the  rights  of  the  general  public  in  the 
highway.  The  municipality  could  not,  however,  assert 
the  right  to  grant  or  refuse  permission  to  make  exca- 
vations for  the  purpose  of  repairing  the  water  mains  or 
making  or  severing  connections  therewith,  for  this  would 
be  destructive  of  the  franchise  conferred  by  the  State  by 
virtue  of  its  parariiount  authority  over  the  highway,  and 
could  not  be  sustained :  Lansdowne  Boro.  v.  Springfield 
Water  Company,  16  Pa.  Superior  Ct.  490.  The  regula- 
tions which  a  municipality  may  make,  in  this  manner, 
are  municipal  regulations,  having  some  relation  to  the 
interests  of  the  public  in.  the  highway.  The  State  has 
conferred  upon  them  no  power  to  intrude  upon,  or  inter- 
fere with,  disputes  between  water  companies  and  their 
customers. 

In  the  absence  of  any  regulation  by  the  municipal  au- 


Digitized  by 


Google 


256  PANTHER  VAL.  WATER  CO.  v.  BLANEY,  Appellant. 
Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
thorities,  the  water  company  has  the  right  to  make  such 
temporary  openings  to  its  lines,  in  the  public  highway, 
as  may  be  reasonably  necessary  to  the  carrying  on  of  its 
business,  so  long  as  it  does  not  interfere  with  the  use  of 
the  street  by  the  public.  The  only  attempt  which  the 
Borough  of  Coaldale  has  made  to  regulate  the  action  of 
the  water  company  in  making  openings  in  streets,  was 
the  ordinance  of  June  14,  1906;  the  only  sections  of 
which  here  material  are  the  first  and  second.  The  first 
section  ordains  that  all  acts  thereafter  mentioned  in  the 
ordinance  shall  be  deemed  nuisances,  and  then  comes  the 
second  section,  in  the  following  language:  ^^Section  2. 
To  make  excavations  in  any  street  or  alley,  without  a 
permit  from  the  burgess,  for  which  the  sum  of  one  (fl) 
dollar  shall  be  paid.^'  This  constitutes  the  sum  total 
of  any  authority  to  require  a  permit,  but  there  is,  of 
course,  to  be  implied  from  it  an  authority  in  the  burgess 
to  issue  the  permit.  There  is  no  discretion  expressly  con- 
ferred upon  the  burgess  to  grant  or  refuse  a  permit  If 
it  was  intended  by  this  ordinance  to  vest  in  the  burgess 
a  dictatorial  power  to  grant  or  refuse  i)ermission  to  the 
water  company  to  open  the  streets,  then  the  ordinance 
would  have  to  be  declared  invalid,  for  the  reason  that 
such  a  delegation  of  absolute  power  to  the  burgess  was 
beyond  the  power  of  council  to  ordain.  The  borough  had 
authority  to  require  a  reasonable  fee  to  be  paid  for  the 
permit,  which  is  presumed  to  be  imposed  for  the  purpose 
of  reimbursing  it  for  the  expense  of  issuing  the  pjermit 
and  the  probable  cost  of  proper  inspection,  regulation 
and  police  surveillance.  When  a  municipal  regulation  is 
adopted,  which  would  be  lawful  if  intended  for  one  pur- 
pose, and  unlawful  if  for  another,  the  presumption  is 
that  the  purpose  was  lawful,  unless  the  contrary  clearly 
appears.  We  must,  therefore,  assume  that  the  intention 
of  the  council  in  passing  this  ordinance  was  to  require 
that  the  borough  authorities  should  be  promptly  in- 
formed of  excavations  made  in  the  streets  in  order  that 
they  might  provide  for  the  safety  and  convenience  of 
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public  travel.  The  duties  of  the  burgess,  so  far  as  any 
duty  was  imposed  upon  him  by  this  ordinance  were 
purely  ministerial.  If  he  had  any  authority  to  refuse 
the  permit,  it  must  be  found  in  some  general  law  of  the 
State,  outside  of  any  regulation  by  the  Borough  of  Coal- 
dale.  If  the  excavation  to  be  made  in  the  street  was  of 
such  a  character  that  it  would  seriously  interfere  with 
the  use  of  the  highway  by  the  public,  he  ought  to  have 
fully  set  forth  the  facts  in  his  answer.  This  he  did  not 
do.  The  answer  clearly  disclosed  that  the  respondent 
was  not  attempting  to  withhold  the  permit  upon  the 
ground  of  any  duty  that  he  owed  to  the  public,  but  that 
he  was  attempting  to  interfere  in  a  matter  with  which 
he,  as  burgess,  had  nothing  to  do.  If  the  rates  of  this 
water  company  are  unreasonable,  that  is  a  matter  to  be 
determined  by  the  Public  Service  Commission.  If  the 
consumer  of  water  can  show  any  just  reason  why  his 
water  supply  should  not  be  cut  oflf  he  must  resort  to  the 
tribunals  vested  with  jurisdiction  to  determine  such  con- 
troversies, for  this  appellant  is  not  clothed  with  any  au- 
thority in  the  premises. 

The  decree  of  the  court  below  is  affirmed  and  the  ap- 
peal dismissed  at  cost  of  the  appellant. 


Ponthus  V.  Ponthus,  Appellant. 

Divorce — Indignities  to  person — Life  "burdensome, 
A  husband  is  entitled  to  a  divorce  where  he  shows  by  competent 
and  disinterested  witnesses  that  his  wife  persistently  and  for  a 
long  period  of  time  accused  him  in  the  presence  of  others  of  vile 
and  degraded  conduct  and  of  crimes,  the  punishment  of  which 
would  have  been  imprisonment  for  long  terms.  In  such  a  case 
there  is  no  burden  on  the  husband  to  prove  express  malice. 

Argued  Dec.  11, 1916.  Appeal,  No.  194,  Oct  T.,  1915, 
by  defendant,  from  decree  of  0.  P.  No.  1,  Philadelphia 
Co.,  March  T.,  1915,  No,  628,  awarding  divorce  in  case 
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of  George  Ponthus  v.  Isabelle  Ponthus.  Before  Oblady, 
P.  J.,  PoBTBB,  Henderson,  Head,  Kbphabt,  Trbxlbr 
and  Williams,  JJ.    Affirmed. 

Libel  for  divorce.    Before  Brbgy,  P.  J. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  awarding  divorce. 

David  R.  Griffith^  Jr.,  for  appellant,  cited  Elmes  v. 
Elmes,  9  Pa.  166;  Schulze  v.  Schulze,  33  Pa.  Superior 
Ct.  325;  Roth  v.  Roth,  15  Pa.  Superior  Ct.  192;  Biddle  v. 
Biddle,  50  Pa.  Superior  Ct.  43 ;  Van  Dyke  v.  Van  Dyke, 
135  Pa.  459;  Steiger  v.  Steiger,  41  Pa.  C.  C.  R.  164; 
Richards  v.  Richards,  37  Pa.  225;  May  v.  May,  62  Pa. 
216;  Melvin  v.  Melvin,  130  Pa.  6;  Krug  v.  Krug,  22  Pa. 
Superior  Ct.  572;  Russell  v.  Russell,  37  Pa.  Superior 
Ct.  354;  Barnsdallv.  Barnsdall,  171  Pa.  632. 

Sydney  Young,  for  appellee,  cited :  Russell  v.  Russell, 
37  Pa.  Superior  Ct.  348;  Fay  v.  Fay,  27  Pa.  Superior  Ct. 
328;  Shaw  v.  Shaw,  36  Pa.  Superior  Ct.  122;  Egolf  v. 
Egolf,  53  Pa.  Superior  Ct.  254. 

Opinion  by  Porter,  J.,  March  16, 1917 : 

The  ground  upon  which  the  appellee  in  this  action  al- 
leged that  he  was  entitled  to  a  divorce  was  that  the  re- 
spondent "had  offered  such  indignities  to  the  person  of 
the  libellant  as  to  render  his  condition  intolerable  and 
life  burdensome,  and  thereby  compelled  him  to  cease  to 
reside  with  the  said  respondent."  The  authority  to  grant 
a  divorce  upon  this  ground  was  conferred  by  the  Act  of 
June  25,  1895,  P.  L.  308.  The  case  was  referred  to  a 
master  who  filed  a  report  recommending  that  the  libel  be 
dismissed,  but  the  court  below  sustained  exceptions  filed 
to  the  report  of  the  master  and  entered  a  decree  granting 
a  divorce ;  from  which  decree  we  have  this  appeal. 
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The  conscientious  manner  in  which  the  master  endeav- 
ored  to  discharge  the  duties  devolving  upon  him  in  this 
case  is  deserving  of  commendation.  He  did  not  assume, 
as  it  is  to  be  feared  is  sometimes  done,  that  the  interests 
and  wishes  of  the  parties  to  a  divorce  proceeding  are  to 
be  alone  considered,  without  giving  any  weight  to  the 
interests  of  society  and  the  public  policy  of  the  Common- 
wealth, as  disclosed  by  the  statutes  authorizing  proceed- 
ings of  this  character.  The  ground  upon  which  the  mas- 
ter recommended  that  the  libel  be  dismissed  was  that, 
although  the  testimony  disclosed  that  the  respondent  had 
made  unwarranted  accusations '^against  the  libellant,  in- 
volving assertions  that  he  had  been  guilty  of  serious 
criminal  offenses,  it  was  not  sufficient  ground  for  divorce 
that  such  accusations  rendered  the  condition  of  the  libel- 
lant intolerable  and  life  a  burden ;  but  that  the  burden 
was  upon  the  libellant  to  establish  that  the  accusations 
were  made  with  the  intention  of  burdening  the  life  of  her 
husband.  The  master  summed  up  his  conclusion  thus : 
"To  constitute  accusations  such  as  have  been  testified  to 
in  this  case  cruelty,  they  must  have  been  made  mala  fide." 
The  report  shows  that  the  conclusion  of  the  master  was 
based  upon  the  theory  that  in  this  proceeding  it  was  in- 
cumbent on  the  libellant  to  show  not  only  that  the  con- 
duct of  the  respondent  was  such  as  to  render  his  con- 
dition intolerable  or  life  burdensome,  but,  also,  such  as  to 
amount  to  cruel  and  barbarous  treatment ;  that  both  of 
these  statutory'  elements  must  concur.  In  this  we  think 
that  the  learned  master  fell  into  error. 

It  is  important  to  notice  that  ^indignities  to  the  i)er- 
son"  and  "cruel  and  barbarous  treatment"  are  two  dis- 
tinct causes  of  divorce.  Prior  to  the  Act  of  1895  the  law 
did  not  invest  the  courts  with  jurisdiction  to  grant  a  di- 
vorce to  a  husband  upon  the  ground  of  "indignities  to  the 
person."  The  Act  of  May  8, 1854,  did  confer  jurisdiction 
to  grant  a  divorce  to  a  husband  "where  the  wife  shall 
have,  by  cruel  and  barbarous  treatment,  rendered  the  con- 
dition of  het  husband  intolerable  or  life  burdensome." 
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The  amendment  of  this  statute,  by  the  Act  of  1895,  clear- 
ly indicated  it  to  be  the  legislative  intention  that,  *4n- 
dignities  to  the  person'^  which  rendered  the  condition  of 
a  husband  intolerable  or  life  burdensome,  should  be  a 
cause  for  divorce,  even  although  they  did  not  necessarily 
involve  *^cruel  and  barbarous  treatment.'^  Divorces  are 
not  to  be  granted  upon  the  grQund  of  "indignities  to  the 
person"  which  are  of  a  light  and  trivial  nature,  nor  the 
result  of  mere  occasional  outbursts  of  temper ;  they  must 
be  such  as  amount  to  an  habitual  course  of  conduct  which 
necessarily  renders  the  condition  of  the  conjugal  partner 
intolerable  and  life  burdensome.  If  a  husband  has  given 
his  wife  reasonable  ground  to  believe  that  he  has  been 
guilty  of  infidelity,  he  has  no  ground  to  complain  if  she 
accuses  him  of  his  oflfenses.  The  indignities  of  which  he 
complains  must  not  be  such  as  he  himself  has  provoked. 

Thorough  consideration  of  the  testimony  produced  in 
this  case  has  led  us  to  the  conclusion  at  which  the  court 
below  arrived.  The  testimony  of  the  libellant,  which 
was  corroborated  by  a  number  of  witnesses,  established 
that  the  respondent  had  pursued  a  course  of  conduct 
towards  him  which  must  necessarily  have  tended  to 
render  intolerable  the  condition  and  burdensome  the 
life,  of  any  man  who  had  any  self-respect  or  any  regard 
for  the  opinion  of  others,  or  who  was  not  ready  to  avow 
himiself  a  criminal  and  defy  the  opinion  of  all  with  whom 
he  came  in  contact.  She  accused  him  not  only  of  conduct 
most  disgusting  and  degrading,  but  of  crimes,  the  punish- 
ment of  which  would  have  been  imprisonment  for  long 
terms.  These  charges  were  made  not  only  to  the  husband 
but  to  those  with  whom  they  associated  and  they  were 
made  not  merely  on  rare  occasions,  but  persistently.  The 
charges  were  of  such  a  character  that  we  do  not  feel  war- 
ranted in  repeating  them.  The  entire  testimony,  pro- 
duced by  both  the  parties,  clearly  indicates  that  these  ac- 
cusations had  their  foundation  in  the  fact  that  the  re- 
spondent was  jealous  of  her  husband,  and  has  been  jeal- 
ous of  him  for  years.  The  charges  were,  however,  inten- 
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tionally  and  persistently  made  and  the  effect  upon  the 
condition  and  life  of  the  husband  was  the  same  as  if  they 
had  been  made  from  express  malice.  If  the  respondent 
had  by  the  weight  of  the  evidence  established  that  her 
husband  had  given  her  any  reasonable  ground  for  this 
jealousy,  that  might  have  constituted  a  defense  in  this 
proceeding.  We  are  not,  however,  satisfed  from  the 
weight  of  the  evidence  that  the  libellant  had  given  the 
defendant  any  reasonable  ground  to  believe  that  he  was 
guilty.  The  probabilities  seem  to  be  that  the  disparity 
in  the  ages  of  these  parties  gave  rieie  to  the  suspicions  of 
the  respondent  The  libellant  is  now  thirty-three  and 
the  respondent  is  forty-five  years  of  age.  The  evidence 
as  to  physical  violence  inflicted  by  the  respondent  upon 
the  libellant  is  not  of  a  serious  character.  It  was  testi- 
fied, by  disinterested  witnesses,  that  in  two  instances, 
the  respondent  had  in  their  presence  slapped  the  libel- 
lant's  face.  The  libellant  testified  that  the  night  before 
he  left  his  wife's  residence  she  had  threatened  to  do  him 
injury  with  a  razor  which  she  had  in  her  hand,  but  he 
took  the  razor  from  her.  We  are  of  opinion  that  under 
all  the  evidence  the  libellant  was  entitled  to  a  decree  of 
divorce. 
The  decree  of  the  court  below  is  affirmed. 


Bennett,  Appellant,  v.  North  Philadelphia  Trust 

Company. 

Partnership-^Individual  and  partnership  indebtedness — Banh- 
ruptcy — Set-off. 

Where  a  person  borrows  money  from  a  bank  and  gives  to  the 
bank  a  collateral  note  with  securities  '^o  secure  the  payment  of  any 
past,  or  of  any  future  obligation"  of  the  debtor,  and  at  about  the 
same  time  the  bank  makes  loans  on  notes  of  a  partnership  of  which 
the  debtor  is  a  member,  and  subsequently  the  firm  and  ite  individual 
members  are  declared  bankrupts  and  default  is  made  on  the  notes 
held  l^  the  bank,  and  thereafter  the  collaterkl  accompanying  the 
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collateral  note  is  sold,  realizing  an  amount  in  excess  of  such  note, 
the  bank  may  apply  the  excess  of  the  proceeds  to  the  payment  of 
the  partnership  notes.  There  is  nothing  in  the  Federal  Bankruptcy 
Act  to  forbid  ^uch  application  of  the  proceeds. 

Where  property  is  held  in  pledge  as  against  a  bankrupt^  his  trus- 
tee has  no  higher  right  to  the  property  than  the  bankrupt,  unless 
some  reason  of  law  or  public  policy  provides  otherwise. 

Unless  the  bankruptcy  law  otherwise  provides,  the  validity  of  a 
claim  is  to  be  determined  in  accordance  with  the  principles  of  the 
local  law. 

Argued  Dec.  14, 1916.  Appeal,  No.  271,  Oct.  T.,  1916, 
by  plaintiflf,  from  judgment  of  C.  P.  No.  3,  Philadelphia 
Co.,  March  T.,  1916,  No.  4886,  for  defendant  on  case 
stated  in  suit  of  William  H.  B.  Bennett,  Trustee  of  the 
Estate  of  H.  W.  Thomas  and  Edgar  T.  Hill,  individually 
and  trading  as  Edgar  T.  Hill  &  Co.  v.  North  Philadel- 
phia Trust  Company.  Before  Oblady,  P.  J.,  Poetbr, 
Henderson,  Head^  Kephabt,  Tbbxlbb  and  Williams, 
JJ.    Affirmed. 

Case  stated  to  determine  the  application  of  the  pro- 
ceeds of  sale  of  securities  accompanying  a  collateral  note. 
Before  McMichabl,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant 

Nathaniel  I.  S.  Goldman^  with  him  J.  Howard  Reher, 
for  appellant. — In  the  case  at  the  bar,  the  defendant  is 
attempting  to  use  the  surplus  of  the  proceeds  held  by  it 
in  trust  for  the  individual  estate  of  H.  W.  Thomas  as  a 
set-oflf  against  money  due  it  from  the  partnership  estate 
of  Edgar  T.  Hill  &  Company.  In  other  words,  the  bank 
is  attempting  to  charge  to  one  entity,  the  individual  en- 
tity of  H.  W.  Thomas,  the  debts  of  another  entity,  the 
partnership  entity  of  Edgar  T.  Hill  &  Company,  This 
cannot  be  done :  Gray  v.  RoUo,  18  Wall.  927 ;  4  A.  B.  R., 
In  re  T,  M.  Lesher  &  Son,  25  A.  B.  R.  218;  In  re  Neader- 
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thai  &  Co.,  34  A.  B.  R.  542;  Platau  &  Stern,  21  A.  B.  R. 
352;  Alvord  v.  Ryan,  32  A.  B-  R.  1;  Morris  V.  Windsor 
Trust  Co.,  33  A.  B.  R.  283. 

e/.  Raymond  Peck,  of  Peck,  Shields  d  Clark,  for  ap- 
pellee.— The  debt  due  from  the  North  Philadelphia  Trust 
Company  to  H.  W.  Thomas,  representing  the  balance  re- 
maining after  the  sale  of  collateral  and  extinguishment 
of  the  Thomas  note,  may  legally  be  set  oflf  against  the 
debt  owed  the  Trust  Company  by  the  firm  of  Edgar  T. 
Hill  and  Company,  H.  W.  Thomas  being  one  of  the  part- 
ners composing  said  firm :  Hallstead  v.  Coleman,  143  Pa. 
352;  Lesher  &  Son,  176  Fed.  650. 

It  is  submitted  that  the  present  case  is  not  excluded 
from  coming  under  Section  68a,  by  the  provisions  of  sub- 
section (b). 

Since  a  member  of  a  partnership  is  liable  for  all  of  the 
partnership  debts,  a  debt  against  the  partnership  is 
provable  against  the  individual  estate  of  the  bankrupt 
member :  Collier  on  Bankruptcy,  129 ;  In  re  Webb,  Fed. 
Case  17317;  Wilkins  v.  Davis,  Fed.  Case  17664;  In  re 
Frear,  Fed.  Case  5074 ;  Matter  of  L.  Hee,  13  Am.  Br. 
Rep.  8;  In  re  Bates,  100  Fed.  Rep.  263. 

The  words,  *^any  past  or  future  obligation  of  the  un- 
dersigned," as  used  in  a  collateral  note,  include  the  legal 
obligation  of  a  partner  to  pay  partnership  debts. 

Opinion  by  Williams,  J.,  March  16, 1917  : 
Edgar  T.  Hill  and  H.  W.  Thomas  were  copartners, 
trading  under  the  firm  name  of  Edgar  T.  Hill  &  Co. 
August  26,  1914,  Thomas  borrowed  f  1,900  from  defend- 
ant and  gave  a  collateral  note,  pledging  securities  there- 
for, which  contained  the  usual  clause  that  the  securities 

"shall  be  applicable to  secure  the  payment  of  any 

past  or  of  any  future  obligation  of  the  undersigned  held 
by  the  holders  of  this  obligation."  About  the  same  time 
Edgar  T.  Hill  &  Co.,  for  a  consideration,  endorsed  and 
delivered  to  defendant  a  note  for  f 200,  of  which  W.  0. 
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Brady  was  the  maker,  and  on  September  8,  1915,  bor- 
rowed from  defendant  f 225,  and  gave  its  note  therefor. 
November  1,  1915,  the  firm  and  its  individual  members 
became  involuntary  bankrupts,  and  default  was  made  on 
both  of  the  notes  which  represented  the  partnership  obli- 
gation. Plaintiflf  became  trustee  for  the  individuals  and 
the  firm.  December  15,  1915,  defendant  sold  the  col- 
lateral on  the  f  1,900  note  realizing  f  2,368,  and,  after  ap- 
plying part  to  the  payment  of  the  note,  there  remained  a 
balance  of  f431,  which  was  set  oflf  by  defendant  against 
a  balance  of  f413.03  due  on  the  two  firm  obligations. 

Did  the  defendant  properly  use  the  balance,  belonging 
of  right  to  H.  W.  Thomas  as  an  individual,  as  a  set-oflf 
against  the  amount  of  the  two  notes  which  was  due  from 
the  firm? 

Where  property  is  held  in  pledge  as  against  a  bank- 
rupt, his  trustee  has  no  higher  right  to  the  properly  than 
the  bankrupt  unless  some  reason  of  law  or  public  policy 
provides  otherwise:  Davis  v.  Billings,  254  Pa.  574;  see 
also,  Hewit  v.  Berlin  Machine  Works,  194  U.  S.  296. 
Unless  the  bankruptcy  law  otherwise  provides,  the  va- 
lidity of  a  claim  is  to  be  determined  in  accordance  with 
the  principles  of  the  local  law :  Humphrey  v.  Tatman, 
198  U.  S.  91*  The  liability  of  a  partner  in  this  State  is 
joint  and  several :  Hallstead  v.  Coleman,  143  Pa.  352. 
As  ThomasVas  liable  as  an  individual  to  pay  the  amount 
of  the  firm's  indebtedness,  the  set-oflf  was  properly  made 
unless  there  is  something  in  the  bankruptcy  act  forbid- 
ding it.  Section  68b  of  the  act  provides,  inter  alia :  *^A 
set-oflf  or  counterclaim  shall  not  be  allowed  in  favor  of 
any  debtor  of  the  bankrupt  which  is  not  provable  against 

the  estate "    A  set-oflf  under  this  section  includes 

any  debt  provable  in  bankruptcy :  Germania,  Etc.,  Oo. 
V.  Loeb  (CCA.),  188  Fed.  285;  and  where  the  liability 
of  a  partner  is  joint  and  several,  a  partnership  debt  is 
provable  against  a  partner's  individual  estate :  Matter 
of  L.  Hee,  13  Am.  B.  R.  8.  It  is  not  a  preference  under 
the  act :  In  re  Searles,  200  Fed.  893.    The  distinction  be- 
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tween  this  and  the  cases  cited  by  appellant  is  shown  by 
In  re  Shults,  132  Fed.  573,  at  page  575. 

Under  the  terms  of  the  pledge  the  collateral  was  to 
stand  as  security  for  any  obligation  of  Thomas  held  by 
the  defendant.  He  was  liable  on  the  firm  notes  as  well 
as  his  own.  The  only  trust  attached  to  the  balance 
under  the  collateral  agreement  was  the  duty  to  apply  it 
to  satisfy  any  "obligations^  due  the  bank  from  Thomas. 

The  judgment  is  affirmed. 


Abbotts  Alderney  Dairies,  Appellant,  v.  PMladel- 
pMa  Bapid  Transit  Co. 

Negligence — Street  railways — Collision  between  wagon  and  car — 
Contributory  negligence — Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover  for 
injuries  to  a  horse,  wagon  and  contents  resulting  from  a  collision 
with  defendant's  car,  the  case  is  for  the  jury  where  the  evidence  is 
clear  that  the  defendant's  motorman  was  guilty  of  negligence,  and 
the  evidence  as  to  the  conduct  of  the  driver  was  of  such  a  character , 
that  the  jury  might  well  draw  the  inference  that  he  looked  when 
the  car  was  300  feet  away  and  his  horse's  head  was  within  two  or 
three  feet  of  the  track  upon  which  the  car  was  approaching. 

Argued  Dec.  13, 1916.  Appeal,  No.  275,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  Municipal  Court,  Philadel- 
phia Co.,  March  T.,  1915,  No.  551,  refusing  to  take  oflf 
nonsuit  in  case  of  Abbott's  Alderney  Dairies  v.  Philadel- 
phia Bapid  Transit  Company.  Before  Oblady,  P.  J., 
PoRTBB,  Hbndebson,  Hbad,  Kephabt,  Tbbxlbr  and  Wil- 
LiAMSy  J  J.    Beversed. 

Trespass  to  recover  damages  for  injuries  to  a  horse, 
wagon  and  contents.    Before  Whbblbb,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  refusing  to  take  off  nonsuit 
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T.  R.  White,.with  him  Wm.  J.  Elliott,  for  appellant. — 
The  case  was  for  the  jury :  Bastian  v.  Philadelphia,  180 
Pa.  227;   Adams  v.  Lehigh  Valley  Transit  Co.,  45  Pa. 
Superior  Ct.  623 ;  Cronmuller  v.  Evening  Telegraph,  232 
Pa.  14;  Cohen  v.  P.  &  R.  R.  Co.,  211  Pa.  227;  Cathcart 
V.  Philadelphia  Rapid  Transit  Co.,  62  Pa.  Superior  Ct 
215;   Downey  v.  Pittsburgh,  Allegheny,  Etc.,  Traction 
Co.,  161  Pa.  131;  Emmel  v.  Pittsburgh  Rys.  Co.,  216  Pa 
541;    Klingmann  v.  Pittsburgh  Rys.  Co.,  252  Pa.  12 
Bickley  v.  Southern  Penna.  Traction  Co.,  56  Pa.  Su 
perior  Ct.  113 ;  Hobel  v.  M.  &  S.  Ry.  &  Light  Co.,  229  Pa. 
507;   Hamilton  v.  Consolidated  Traction  Co.,  201  Pa. 
351;  Haas  v.  Chester  Street  Ry.  Co.,  202  Pa.  145;  Gil 
more  v.  Philadelphia  Rapid  Transit  Co.,  253  Pa.  543. 

Harry  8.  Ambler,  Jr.,  for  appellee. — The  driver  was 
guilty  of  contributory  negligence:  Randall  v.  P.  R.  T. 
Co.,  62  Pa.  Superior  Ct.  531;  Brown  v.  Traction  Co.,  14 
Pa.  Superior  Ct  594;  Cupps  v.  Traction  Co.,  13  Pa. 
Superior  Ct.  630;  Tyson  v.  Union  Traction  Co.,  199  Pa. 
264;  Timler  v.  Philadelphia  Rapid  Transit  Co.,  214  Pa. 
475;  Clift  v.  Philadelphia  &  West  Chester  Traction  Ca, 
52  Pa.  Superior  Ct.  502;  Crumley  v.  Philadelphia  Rapid 
Transit  Co.,  55  Pa.  Superior  Ct.  599 ;  Pilgrim  Laundry 
Co.  V.  Philadelphia  Rapid  Transit  Co.,  56  Pa.  Superior 
Ct  593;  Wheelahan  v.  Philadelphia  Traction  Co.,  150 
Pa.  187;  Pieper  v.  Union  Traction  Co.,  202  Pa.  100; 
Keenan  v.  Union  Traction  Co.,  202  Pa.  107. 

Opinion  by  Williams,  J.,  March  16, 1917 : 
This  was  an  action  to  recover  for  injuries  to  a  horse, 
wagon  and  contents,  resulting  from  a  collision  with  de- 
fendant's car.    The  court  below  entered  a  nonsuit. 

The  record  is  such  that  it  is  impossible  to  accurately 
determine  what  are  the  facts  respecting  the  conduct 
of  the  plaintiffs  driver,  but  it  is  self-evident  that  the  de- 
fendant's motorman  was  guilty  of  negligence  for  from 
the  testimony  it  appears  that  he  said  he  knew  plain- 
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tiflPs  wagon  was  in  front  of  him,  that  he  wanted  to  scare 
the  driver  by  pretending  to  run  into  him,  and  intended  to 
''jack"  the  car  before  hitting  him.  The  brakes  refused  to 
work,  the  car  failed  to  "jack;"  and  the  collision  occurred. 
This  condition  of  the  testimony  clearly  warranted  a  sub- 
mission of  the  case  to  the  jury  unless  it  affirmatively 
api>ears  that  plaintiff's  driver,  by  his  negligence,  con- 
tributed to  the  accident.  It  is  because  this  does  not  so 
api)eap  that  we  think  the  nonsuit  was  erroneously  en- 
tered. It  is  true  that  the  testimony  of  the  driver  is 
neither  clear  nor  frank,  and  that  it  is  contradictory,  but 
his  credibility  and  the  weight  of  his  testimony  are  within 
the  peculiar  province  of  the  jury  and  are  not  for  the 
court.  Every  inference  from  the  testimony  must  be 
drawn  in  favor  of  the  plaintiff:  Bucklin  v.  Davidson, 
155  Pa.  362. 

Prom  the  testimony  the  jury  might  have  found  these 
facts.  There  was  a  double  track  street  car  line  on  Ger- 
mantown  avenue.  Plaintiff's  one-horse  milk  wagon  was 
facing  north  on  the  east  side  of  Germantown  avenue,  just 
north  of  its  intersection  with  E;  Sharpnack  street.  The 
cartway  was  eight  feet  wide  from  curb  to  the  first  rail  of 
the  northbound  track.  The  horse  and  wagon  extended 
in  length  a  distance  of  twenty  feet  and  the  wagon  was 
five  feet  two  inches  wide.  The  driver  said:  "When  I 
was  sitting  in  the  wagon  and  turned  around  I  saw  the 

car ''    He  only  saw  it  once  and  it  was  then  300 

feet  away.  He  proceeded  to  cross  the  tracks  and  the 
horse  was  struck  in  the  right  hind  quarter.  The  outside 
wheels  of  the  wagon  were  not  more  than  three  feet  from 
the  first  rail  of  the  northbound  track  when  the  driver 
mounted  the  wagon.  With  the  horse  turned  at  right 
angles  to  the  wagon,  its  head  must  have  been  midway 
between  the  inner  rail  of  the  northbound  track  and  the 
inner  rail  of  the  southbound  track,  called  in  the  testi- 
mony the  "dummy  track,"  when  the  driver  looked  and 
saw  the  car  some  300  feet  away.    That  being  tiie  case. 
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the  team,  to  clear  the  track,  would  have  to  travel  but  a 
few  feet  while  the  car  traveled  three  hundred. 

Under  the  circumstances  it  was  not  for  the  court  to 
determine  as  to  a  matter  Of  law  whether  the  driver^s 
negligence  contributed  to  the  collision.  It  is  true,  he  did 
not  say  that  he  looked  just  at  the  instant  his  horse's  head 
arrived  at  the  first  rail  of  the  further  or  southbound 
track.  It  is  equally  true  that  we  have  had  no  case 
brought  to  our  attention  which  flatly  rules  that  he  must 
do  so  while  crossing  a  double  track  street  car  line.  A 
careful  examination  of  those  cited  by  the  appellee  show 
circumstances  differing  materially  from  this  case.  In 
all  of  them  the  jury  could  only  have  found  that  the  driver 
looked  when  his  horse's  head  was  at  least  ten  feet  from 
the  first  rail  of  the  track  upon  which  the  collision  oc- 
curred. In  the  present  case  they  might  well  draw  the 
inference  that  he  looked  when  his  horse's  head  was 
within  two  or  three  feet  of  the  track  upon  which  the  car 
was  approaching.  The  negligence  of  defendant's  motor- 
man  was  such  that  the  jury  would  have  been  justi- 
fied in  finding  that  it  was  the  sole  cause  of  the  accident, 
and  that  plaintiflPs  driver  was  not  bound  to  anticipate  it, 
in  estimating  as  a  reasonable  man  whether  he  had  time 
to  cross. 

When  this  case  was  here  before,  Abbotts  Aldemey 
Dairies  v.  P.  R.  T.  Co.,  62  Pa.  Superior  Ct  343,  nothing 
was  decided  but  that  the  lower  court  erred  in  not  per- 
mitting the  plaintiff  to  present  his  entire  case  before 
entering  a  nonsuit.  A  review  of  the  plaintiff's  evidence, 
as  now  presentjed,  convinces  us  that  it  made  out  a  case 
for  the  jury. 

The  judgment  is  reversed  with  a  venire  facias  de  novo. 
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Wright  V.  Wright. 

Foreign  attachment — Nonresident  defendant — Stock  of  corpo^ 
rations-Acts  of  March  29,  1819,  7  8m.  L.  217,  and  June  IS,  18S6, 
8ec8.  JtS'79,  P.  L.  668. 

The  stock  of  a  corporation  may  be  attached  in  foreign  attach- 
ment proceedings  under  the  Act  of  June  13, 1836,  P.  L.  568,  where 
such  stock  stands  in  the  name  of  a  person  other  than  the  non- 
resident defendant;  and  the  plaintiff  is  not  obliged  to  file  at  the 
time  of  the  issuance  of  the  writ,  the  affidavit  and  recofi^nizance 
required  under  the  Act  qf  March  29, 1819,  7  Sm.  L.  217. 

The  Act  of  March  29,  1819,  7  Sm.  L.  217,  is  not  the  remedy  to 
attach  the  stock  of  a  nonresident  defendant,  standing  in  the  name 
of  another  person. 

Argued  Nov.  2,  1916.  Appeal,  No.  373,  Oct.  T.,  1915, 
by  Falrmount  Savings  Trust  Co.,  Garnishee,  from  order 
of  C.  P.  No.  2,  Philadelphia  Co.,  Sept  T.,  1912,  No.  12, 
refusing  motion  to  quash  writ  of  foreign  attachment  in 
case  of  Elizabeth  T.  Wright  v.  George  Wright.    Before 

ORLADY,    p.    J.,    PORTBE,    HENDERSON,    HEAD,    KEPHART, 

Trbxlbr  and  Wiluams,  JJ.    Affirmed. 

Motion  to  quash  writ  of  foreign  attachment.    Before 
Barratt,  p.  J. 
The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  refusing  motion  to  quash 
writ  of  foreign  attachment. 

Howard  Schell  Baker,  with  him  Franklin  Spencer 
Edmonds,  for  appellant. — The  Act  of  Assembly  of 
March  29,  1819,  Para.  2,  7  Sm.  L.  217,  2  Purdon  1545, 
provides  the  only  manner  whereby  shares  of  stock  which 
have  been  assigned  to  other  than  the  defendant,  may  be 
attached  before  judgment  obtained :  Evans  v.  Browns^ 
combe,  8  Pa.  C.  C.  R.  456;   Eby  v.  Guest,  94  Pa.  160; 
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First  Nat.  Bank  of  Woodstown  v.  Trainer,  209  Pa.  387; 
Taylor  v.  Knipe,  2  Pearsons  151. 

C  Brewster  Rhoads,  of  Rhoads,  Montgomery  d  Lor 
zowich,  with  him  F.  P.  Ellis,  for  appellee. — The  interest 
of  a  nonresident  defendant  in  shares  of  stock  of  a  corpo- 
ration which  have  been  assigned  as  collateral  security, 
is  properly  attachable  under  the  ordinary  writ  of  for- 
eign attachment:  Griffith  v.  Hughes,  6  Pa.  C.  C.  R.  534; 
Christmas  v.  Biddle,  13  Pa.  222. 

The  Act  of  March  29,  1819,  requiring  the  filing  of  an 
affidavit  and  recognizance,  where  the  stock  attached  is 
held  in  the  name  of  another  than  the  real  owner,  is  in- 
applicable to  foreign  attachment  proceedings:  Wil- 
loughy  V.  Barrett,  60  Pa.  Superior  Ct  242. 

Opinion  by  Trbxlbr,  J.,  March  16, 1917 : 
A  writ  of  foreign  attachment,  June  21,  1912,  was  di- 
rected against  ten  shares  of  the  capital  stock  of  the  Penn- 
sylvania Eailroad  Co.,  as^gned  by  the  defendant,  a  non- 
resident, to  the  garnishee  as  collateral  security  for  a  cer- 
tain loan  made  by  the  garnishee  to  the  defendant  The 
matter  proceeded  in  regular  course.  There  was  a  state- 
ment of  claim  and  an  answer,  followed  by  interrogatories 
and  answers. 

On  May  19, 1914,  almost  two  years  after  the  writ  was 
issued  the  garnishee  moved  to  quash  the  writ,  the  sole 
reason  given  being  that  the  plaintiff  did  not  file  at  the 
time  of  the  issuance  of  the  writ,  the  affidavit  and  recog- 
nizance required  under  the  Act  of  March  29, 1819,  7  Sm. 
L.  217,  Par.  2.  The  Act  of  1819  provides  for  the  sale  of 
stock  by  writ  of  execution.  Section  three  is  preceded  by 
a  sentence  in  the  nature  of  a  preamble,  ''Whereas  it 
sometimes  happens  that  the  stock  of  such  bodies  corpo- 
rate is  held  in  another  name  or  names  than  that  or  those 
of  the  real  owner  or  owners  thereof  and  it  is  just  that 
stock  so  held  should  be  made  liable  for  the  debts  of  the 
real  Owner  or  owners.    Therefore,  Section  3 That 
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whenever  any  plaintiff  or  creditor  shall  file  an  affidavit 

with  the  prothonotary  of  the  court in  which 

such  plaintiff has  instituted^  or  is  about  to  insti- 
tute a  suit,  stating  that  he  verily  believes  such  stock  to 
be  really  and  bona  fide  the  property  of  the  debtor  against 
whom  such  suit  has  been,  or  is  about  to  be  brought,  and 
also  shall  enter  into  a  recognizance  with  two  sufficient 
sureties  conditioned  for  the  payment  of  such  damages, 

as  such  court may  adjudge  to  the  party  or  parties 

to  whom  such  stock  shall  really  belong,  in  case  such  stock 
should  not  be  the  property  of  such  debtor,  it  shall  and 

may  be  lawful  for  such  court to  cause  to  be  issued 

process  in  the  nature  of  a  foreign  attachment  against 
such  stock,  and  to  summon  as  garnishee  the  person  or 
persons  in  whose  name  or  names  the  same  shall  be  held 
and  proceed  against  the  said  stock  and  such  garnishee, 
in  all  respects  in  the  same  manner  as  by  the  laws  of  this 
Commonwealth  proceedings  now  are  or  hereafter  may 
be  prescribed  in  cases  of  foreign  attachments  against 
personal  estate,  and  upon  judgment  being  had  in  favor 
of  the  plaintiff  in  any  such  suit,  execution  may  issue  im- 
mediately for  the  sale  of  such  stock,  in  the  same  manner 
that  goods  and  chattels  are  sold  on  writs  of  fieri  facias, 
etc.'' 

The  plaintiff  proceeded  under  the  Act  of  June  13, 
1836,  P.  L.  568,  Sections  43-79.  That  act  provides  that 
"the  writ  of  (foreign)  attachment  may  be  issued  against 
the  real  and  personal  estate  of  any  person  not  residing 
in  this  Commonwealth.  It  makes  no  provisions  for  a 
bond  before  the  issuance  of  the  writ,  but  requires  the 
plaintiff,  after  judgment,  to  enter  a  bond  before  he  can 
issue  execution  against  the  property  attached.  This 
bond  is  given  to  cover  the  contingency  of  the  defendant's 
appearing  within  a  certain  time  and  disproving  the  debt 
which  formed  the  basis  of  the  suit.  The  appellant  con* 
tends  that  as  the  stock  was  held  in  another  name  than 
that  of  the  true  owner,  the  plaintiff  was  perforce  corn- 
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pelled  to  proceed  under  the  Act  of  1819  and  comply  with 
its  provisiens  and  file  the  preliminary  bond. 

In  Willoughby  v.  Barrett,  60  Pa.  Superior  Ct.  242, 
we  stated  in  regard  to  the  Act  of  1819,  "it  makes  no  ref- 
erence to  the  residence  of  the  defendant  and  does  not 
contemplate  the  securing  of  service  upon  an  absent  de- 
fendant by  an  attachment  of  his  property,  but  is  an  act 
affording  the  means  by  which  stock  may  be  sold  by  writ 
of  execution,  and  defining  the  method  of  determining  the 
real  owner  where  such  stock  is  not  held  in  the  name  of 
the  true  owner.^*  It  is  true  that  the  act  provides  that 
the  method  of  settling  the  title  to  the  stock  held  by  some- 
one other  than  the  true  owner  shall  be  by  proceedings  in 
the  nature  of  foreign  attachment,  but  a  careful  reading 
of  the  section  shows  those  proceedings  are  only  em- 
ployed until  judgment  is  entered,  and  immediately  upon 
the  entry  of  judgment,  the  stock  may  be  sold  on  a  fl.  fa. 
There  is  no  provision  such  as  is  contained  in  the  Act  of 
1836  for  the  protection  of  the  absent  defendant's  rights 
in  the  event  if  he  does  not  owe  the  original  debt  Thid 
provision  of  the  Act  of  1836  applies  to  all  proceedings  in 
foreign  attachments  and  if  any  person  wishes  to  reach 
"the  real  and  personal  estate"  of  a  nonresident  debtor, 
he  must  proceed  under  it. 

Furthermore,  the  third  section  of  the  Act  of  1819 
seems  to  contemplate  the  bringing  of  a  suit  against  the 
debtor,  and  the  process  against  the  stock  is  merely  in 
aid  of  execution.  It  will  be  observed  that  the  bond  and 
affidavit  required  must  be  filed  "in  the  court  in  which  the 
plaintiff  has  instituted  or  is  about  to  institute  suit." 
Does  the  act  intend  that  the  debtor  shall  be  served  in 
"the  suit"  referred  to,  and  thus  have  a  chance  to  defend 
against  the  original  claim  and  that  the  proceedings  di- 
rected against  the  stock  shall  be  a  collateral  matter? 
If  this  be  so,  of  course  the  stock  of  a  defendant  not  resid- 
ing within  the  State  and  not  served  could  not  be  pro- 
ceeded against  under  said  act  Whether  this  viiBw  be 
correct  or  not  there  is  an  essential  difference  betw^n  th^ 
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two  acts,  the  earlier  is  not  directed  to  the  securing  of 
service  on  nonresidents,  the  latter  is  framed  for  that  par- 
ticular purpose.  We  are  of  the  opinion  when  a  non- 
resident defendant  is  sought  to  be  reached,  that  the  Act 
of  1836  provides  the  proper  remedy. 

This  disposes  of  the  only  question  raised  in  the  case. 

The  judgment  is  affirmed. 


Kistler  v.  Fidelity  Mutual  Life  Insurance  Co., 
Appellant. 

Appeals — Review — Injection  of  new  question  on  appeal — Prac- 
tice, C.  P. — Insurance, 

In  an  action  to  recover  the  cash  surrender  value  and  apportioned 
profits  under  a  life  insurance  policy,  where  the  case  has  been  tried 
in  the  court  below  upon  a  theory  which  seemed  to  have  suited  both 
parties,  the  appellate  court  will  not  permit  the  appellant  to  raise  a 
question  of  fact  not  submitted  in  the  lower  court. 

Argued  Dec.  7,  1916.  Appeal,  No.  141,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Lehigh  Co.,  Sept. 
T.,  1915,  No.  39,  on  verdict  for  plaintiff  in  case  of  Noah 
A.  Kistler  et  al.  v.  The  Fidelity  Mutual  Life  Ins.  Co. 
Before  Orlady,  P.  J.,  Poetbe,  Henderson,  Kbphaet, 
Trexleb  and  Wiluams,  JJ.    Affirmed. 

Assumpsit  to  recover  cash  surrender  value  and  share 
of  profits  on  a  policy  of  life  insurance.  Before  Groman, 
P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  |853.  Defend- 
ant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

C.  T.  Reno,  of  Detcalt  d  Reno,  with  him  George  H. 
Wilson,  for  appellant 
Vol.  lxvi — 18 
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Harvey  H.  Steckel,  for  api)ellees. 

Opinion  by  Tbbxlbb,  J.,  March  16, 1917 : 
This  was  a  suit  to  recover  the  cash  surrender  value 
and  apportioned  profits  under  a  life  insurance  policy. 
The  policy  dated  December  15, 1904,  provides  as  follows : 
*^This  insurance  is  granted  as  of  date,  December  15, 1894, 
in  consideration  of  the  application  heref or,  which  is  made 
a  part  hereof,  and  of  the  surrender  and  cancellation  of 
policy  Number  11,145  issued  by  the  Fidelity  Mutual  Life 
Association,  now  the  Fidelity  Mutual  Life  Insurance 
Company,  and  of  the  payment  in  advance  of  Forty-seven 
and  42-100  Dollars,  and  of  the  payment  of  a  like  amount 
on  or  before  the  fifteenth  day  of  December  in  every  year 
thereafter,  until  premiums  for  twenty  years  have  been 
duly  paid,  or  until  the  prior  death  of  the  insured.  The 
premium  paying  period  of  this  policy  ends  on  the  fif- 
teenth day  of  December,  1914." 

It  will  be  noticed  that  a  certain  sum  shall  be  paid 
every  year  until  premiums  for  twenty  years  have  been 
paid,  and  then  it  is'  definitely  stated  that  the  premium 
paying  period  is  to  end  in  ten  years,  on  the  fifteenth  day 
of  December,  1914.  The  two  conditions  are  in  direct 
conflict.  The  most  plausible  way  of  reconciling  them 
would  be  to  assume  that  the  surrender  of  the  former 
policy  settled  the  premiums  for  the  ten  years  between  the 
date  fixed  by  the  policy  as  of  December  15, 1894,  and  the 
actual  date,  December  15, 1904.  The  plaintiff  was  called 
by  the  defendant  as  of  cross-examination.  He  was  asked 
what  was  the  condition  under  which  the  old  policy  which 
preceded  the  present  one  was  surrendered,  and  ia  reply 
he  stated :  "The  condition  by  the  agent  was  that  they 
would  grant  me  ten  years  on  this  policy  and  that  I  was 
to  pay  only  ten  years  and  then  my  policy  would  be  paid 
up  December  15,  1914."  This  testimony,  it  will  be  no- 
ticed, was  elicited  by  the  defendant  and  was  responsive 
to  the  question.  The  case  then  proceeded  without  any 
further  reference  to  the  payment  of  premiums,  the  bone 
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of  contention  being  that  the  plaintiff  had  given  a  cer- 
tificate of  loan  to  the  defendant  company,  and  Jhat  this 
was  a  set-oflf  to  the  claim.  The  only  question  submitted 
by  the  court  to  the  jury  was  whether  such  certificate  had 
actually  been  given,  the  plaintiff  alleging  that  what  pur- 
ported to  be  his  signature  to  the  certificate  was  forged. 
The  judge  in  his  charge  stated  repeatedly  that  this  was 
the  only  questioh  in  the  case  and  the  verdict  settled  that 
the  plaintiff's  contention  was  right  and  that  he  had  not 
given  the  certificate. 

The  defendant  now  seeks  to  interjiect  on  appeal  the 
question  whether  the  requisite  number  of  premiums  had 
been  paid.  This  it  seeks  to  justify  on  the  ground  that 
the  court  refused  binding  instructions  for  the  defendant. 
The  case  was  submitted  upon  a  theory  which  seems  to 
have  suited  both  litigants.  The  court's  attention  was 
not  called  to  the  fact  that  any  other  question  than  the 
giving  of  the  certificate  was  involved  in  the  case.  The 
pleadings  show  that  the  issue  was  joined  upon  that  ques- 
tion. Even  the  reasons  for  a  new  trial  make  no  refer- 
ence to  the  alleged  failure  to  pay  the  premiums.  It 
would  be  manifestly  unfair  to  have*  the  defendant  try 
the  case  upon  one  theory  and  then  to  raise  before  the  ap- 
pellate court  a  question  of  fact  not  submitted  in  the 
lower  court. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Commonwealth  v.  Baird,  Appellant. 

Criminal  law — Food  law — Cold  storage  eggs — Failure  to  mark 
egg^—Act  of  May  16, 1913,  Sec.  16,  P.  L.  216. 

A  conviction  under  the  Act  of  May  16,  1913,  Sec.  16,  P.  L.  216, 
for  failure  to  mark  cold  storage  eggs  in  the  manner  provided  by  the 
act,  will  be  sustained  where  the  defense  is  that  the  eggs  were  not 
cold  storage  eggs,  but  a  qualified  chemical  expert  for  the  Common- 
wealth testifies  that  he  made  the  experiments  for  the  testing  of 
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cold  storage  eggs,  and  states  that  in  his  opinion  the  eggs  in  ques- 
tion were  stale,  and  that  they  had  been  held  in  storage  at  a  tem- 
perature Below  40  degrees  for  a  long  time,  while  an  expert  for  the 
defense  who  testified  hypothetically  without  having  seen  the  eggs, 
states  that  the  eggs  might  have  been  in  the  state  described  even  if 
they  had  been  outside  of  a  cold  storage  warehouse. 

Argued  Oct.  23,  1916.  Appeal,  No.  119,  Oct.  T.,  1916, 
by  defendants,  from  judgment  of  Q.  S.  Blair  Co.,  Jan.  T., 
1916,  Nos.  23-24,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  William  K.  Baird  and  Ross  Klein.    Before  Oe- 

LADY,  P.  J.,  POETBR,  HENDERSON,  HEAD,  KBPHABT,  TEEX- 

LEE  and  Williams,  J  J.    Afittrmed. 

Indictment  for  violating  the  Cold  Storage  Act  of  May 
16, 1913,  Sec.  15,  P.  L.  216.    Before  Baldeige,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  of  guilty  upon  which  the  defendants  were  sen- 
tenced to  pay  a  fine  of  flOO  and  costs. 

Error  assigned  was  in  refusing  to  take  the  case  from 
the  jury. 

W.  C.  Kirk  and  J.  F.  Sullivan^,  for  appellants. 

A.  H.  Woodward,  with  him  J.  D.  Hicks  and  Marion 
D.  Patterson,  District  Attorney,  for  appellee. 

Opinion  by  Hendebson,  J.,  March  7, 1917  : 
The  defendants  were  convicted  on  indictments  charg- 
ing them  with  having  sold  at  wholesale  eggs,  on  the  out- 
side of  the  container  of  which  they  failed  to  place  a  pla- 
card containing  the  words  'Wholesome  Cold  Storage 
Food,'*  and  with  having  sold  cold  storage  eggs  which 
were  not  marked  with  the  date  when  the  same  were 
placed  in  the  cold  storage  warehouse  and  the  date  when 
the  same  were  withdrawn  from  the  said  cold  storage  ware- 
house in  violation  of  the  provisions  of  the  15th  section 
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of  the  Act  of  May  16,  1913,  The  defendants  asked  tot 
binding  instructions  in  their  favor  on  the  ground  that 
the  evidence  was  insufficient  to  support  a  verdict  that  the 
merchandise  described  in  the  indictments  had  been  in 
cold  storage.  This  request  was  refused.  The  single  as- 
signment of  error  raises  the  question  whether  the  case 
should  have  been  submitted  to  the  jury.  The  Common- 
wealth relied  principally  on  the  testimony  of  Prof.  F.  T. 
Aschman,  an  experienced  chemist,  who  tested  the  eggs. 
The  competency  of  the  Mtness  seems  not  to  be  ques- 
tioned. He  had  extensive  practice  as  a  chemist,  had 
made  many  tests  of  eggs  in  various  conditions  for  the 
purpose  of  ascertaining  their  quality  and  may  be  regard- 
ed a  skilled  witness.  Applying  tests  which  he  stated  to  be 
scientific  and  sufficient  he  testified  that  in  his  judgment 
they  were  conclusive  of  the  fact  that  the  eggs  had  been 
in  cold  storage  for  several  months.  His  tests  were  made 
by  shaking,  by  "candling,"  by  the  extent  of  the  air  space 
in  the  shell,  by  the  specific  gravity  and  by  a  chemical  test 
for  ammonia  known  as  the  "Foilin"  test.  .  These  tests  ap- 
plied to  many  of  the  eggs  selected  from  the  case  submit- 
ted for  his  examination  disclosed  the  fact  in  his  opinion 
that  the  eggs  were  stale  and  that  they  had  been  held  in 
storage  in  a  temperature  below  40  degrees  for  a  long  time. 
Prof.  James  A.  Evans,  an  expert  chemist,  who  heard  the 
testimony  of  Prof.  Aschman,  testified  that  from  the  data 
submitted  by  the  latter  his  conclusion  would  be  that  the 
eggs  were  cold  storage  eggs.  Dr.  Joseph  A.  Deghuee,  a 
chemist  of  large  experience,  was  called  as  an  expert  for 
the  defense  and  testified  that  "There  is  no  distinctive 
scientific  difference  in  the  result  which  can  be  used  to 
show  or  scientifically  prove  that  a  good  egg  has  been  in 
cold  storage.*'  According  to  his  opinion  there  does  not 
seem  to  be  any  reasonable  prospect  of  discovering  a  test 
or  combination  of  tests  which  can  determine  whether  an 
egg  has  been  in  cold  storage  or  not  because  the  conditions 
in  a  cold  storage  warehouse  are  precisely  the  same  in 
general  as  the  effect  of  holding  eggs  for  different  lengths 
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of  time  and  under  different  conditions  outside  of  a  cold 
storage  warehouse.  The  witnesses  gave  their  testimony 
in  detail  and  the  bases  for  their  conclusions,  and  the 
effect  of  their  testimony  was  clearly  for  the  jury.  The 
Commonwealth  presented  a  case  which  if  believed  by 
the  jury  formed  a  sufficient  foundation  for  the  convic- 
tion. The  court  could  not  declare  that  the  extensive  ob- 
servations and  experiments  of  the  Commonwealth's  wit- 
ness were  not  credible.  It  was  not  unreasonable  nor  un- 
believable that  one  with  the  professional  experience  of 
Prof.  Aschman  should  be  able  to  determine  whether  a 
lot  of  eggs  examined  by  him  wer^  in  the  chemical  and 
physical  condition  in  which  he  found  them  because  they 
had  been  kept  for  a  greater  or  less  length  of  time  in  a  low 
temperature.  The  same  kind  of  evidence  was  introduced 
and  relied  on  by  the  defendants  and  no  argument  has 
been  presented  wljdch  leads  us  to  believe  that  it  was  the 
duty  of  the  court  to  say  that  the  testimony  was  unre- 
liable. Many  questions  of  great  importance  are  deter- 
mined in  judicial  proceedings  by  the  testimony  of  skilled 
and  expert  witnesses.  It  is  recognized  as  one  of  the 
legitimate  means  of  establishing  facts  in  proper  cases 
and  this  we  regard  as  such  a  case.  The  evidence  for  the 
prosecution  was  clear,  direct  and  positive  and  accounted 
for  the  condition  of  the  eggs  examined.  The  defendants' 
expert  witness  did  not  see  or  examine  the  eggs.  He  tes- 
tified theoretically  and  hypothetically  but  the  evidence 
did  not  present  a  state  of  facts  as  to  the  history  of  the 
eggs  to  which  his  theories  necessarily  applied.  The  eggs 
were  not  shown  to  have  been  kept  in  the  conditions  which 
according  to  his  testimony  would  account  for  their  quali- 
ty when  bought  from  the  defendants. 

Evidence  was  introduced  for  the  defense  to  show  that 
the  eggs  were  part  of  a  car  load  collected  by  Armour  & 
Co.  in  Southern  Missouri  between  October  5,  and  October 
14, 1915,  and  shipped  to  the  warehouses  of  that  company 
in  Chicago  on  Oct.  15, 1915 ;  that  they  were  shipped  by 
Armour  &  Co.  to  their  agents  (the  defendants)  in  Al- 
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toona  on  the  2&th  of  October  and  that  they  were  not  in 
cold  storage  as  claimed  by  the  Commonwealth.  It  was 
not  shown  by  competent  evidence,  however,  that  the  eggs 
sold  in  Altoona  were  part  of  the  eggs  bought  in  Missouri. 
The  witness,  Tierney,  on  whom  the  defendants  rely  to 
establish  the  history  of  the  eggs  brought  from  Missouri, 
described  the  process  of  examining  eggs  in  their  plant 
and  stated  that  the  eggs  were  candled ;  that  about  fifty 
men  were  employed  at  that  business  who  candled  cold 
storage  and  fresh  eggs  at  the  same  time;  that  they  were 
sorted  into  seven  different  grades  or  qualities  and  that 
this  was  done  in  the  **egg  working  room.^^  Speaking  of 
the  particular  lot  of  eggs  the  witness  gave  this  evidence : 
"Q. — ^Were  they  not  on  the  fifth  floor?  A. — They  were  in 
the  ^g  working  room.  Q. — How  do  you  know  that? 
A. — From  the  information  that  I  got  from  the  foreman 
of  that  egg  room.  Q. — ^From  what  they  told  you?  A. — 
Yes,  sir.  Q. — ^You  have  not  any  record  to  show  that? 
A. — We  do  not  carry  our  eggs  in  floors ;  we  carry  all  the 
stock  in  a  building.  Q. — ^After  they  are  candled  you 
take  them  off  the  sixth  floor  and  put  them  on  the  fifth 
floor  preparatory  to  shipment?  A. — Yes,  sir.  Q. — That 
was  not  done  with  these  eggs?  A. — Those  eggs  were 
brought  up  to  be  worked;  the  different  grades  are 
brought  down  to  the  fifth  fioor.  Q. — This  particular  lot 
of  eggs  was  brought  down  from  the  sixth  fioor  to  the  fifth 

fioor?    A. — I  cannot  say  this  particular  lot Q. — 

You  then  do  not  know  where  this  particular  lot  of  eggs 
was  kept  from  the  time  candled  until  shipped?  A. — Not 
personally."  The  witness  stated  at  a  further  point  in 
his  examination  that  he  did  not  know  whether  the  eggs 
shipped  to  Altoona  were  cold  storage  eggs  or  not  and  no 
other  witness  was  called  to  identify  them  as  part  of  the 
Missouri  eggs.  When  the  car  arrived  from  Missouri  it 
received  the  office  number  7,548,  and  the  witness  testified 
that  according  to  their  practice  the  number  of  the  car 
followed  the  contents  of  the  car  in  their  storage  rooms ; 
that  the  cases  of  eggs  from  a  particular  car  were  piled  up 
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in  a  place  a  little  apart  from  the  eggs  from  other  cars  and 
that  the  outside  eases  of  that  lot  were  numbered  with  the 
6ar  number.  This  evidence  falls  far  short  of  showing 
that  when  the  eggs  from  all  the  cases  were  removed  for 
the  purpose  of  candling  and  were  again  placed  in  cases 
their  identity  was  so  preserved  that  it  was  known  the 
eggs  received  in  Altoona  were  part  of  the  lot  No.  7548. 
It  is  evident  that  the  jury  did  not  find  in  the  testimony  a 
sufficient  identification  of  the  eggs  shipped  to  Altoona  as 
part  of  the  Missouri  eggs  and  this  is  not  surprising  in 
view  of  the  indefiniteness  of  the  testimony  on  the  sub- 
ject. The  whole  question  in  the  controversy  being  one  of 
fact  and  the  evidence  introduced  for  the  Commonvirealth 
being  competent  there  is  no  warrant  for  a  decision  that 
it  was  not  sufficient.  The  question  was  one  of  fact  for  a 
jury. 

The  judgment  is  affirmed  and  the  record  remitted  to 
the  court  below  to  the  end  that  the  sentence  may  be  car- 
ried into  effect. 


Schwem's  License. 


Liquor  law — Wholesale  license — Insufficiency  of  notice — News- 
paper notice — Act  of  July  SO,  1897,  P.  L.  467 — Jurisdiction. 

A  license  to  sell  liquor  at  wholesale  cannot  be  granted  where 
notice  of  the  application  has  been  published  in  only  two  newspapers 
instead  of  three  as  required  by  the  Act  of  July  30,  1897,  P.  L.  467. 
The  mere  fact  that  a  third  paper  published  as  a  matter  of  news 
the  names  of  the  iapplicants  for  liquor  licenses,  will  not  give  the 
court  jurisdiction,  inasmuch  as  the  statutory  requirements  are 
mandatory,  and  the  court  has  no  jurisdiction  if  they  are  not  strictly 
complied  with. 

Argued  Oct.  24, 1916.  Appeal,  No.  164,  Oct.  T.,  1916, 
by  Joseph  S.  Beitz  et  al.,  Eemonstrants,  from  order  of  Q. 
S.  Clearfield  Co.,  Jan.  T.,  1916,  No.  23,  granting  a  whole- 
sale liquor  license  in  the  matter  of  Ed.  D.  Schwem  Corn- 
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pany's  application.    Before  Orlady,  P.  J.,  Poeteb,  Hen- 
derson, Head,  Kephart,  Trexler  and  Williams,  JJ. 
Beversed. 

Application  for  wholesale  liquor  license.  Before  Bell, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  the  order  granting  the  license. 

Roland  D.  Swope,  with  him  John  C.  Arnold,  for  ap- 
pellants, cited  Little  Meadows  Borough,  28  Pa.  256 ;  Sun 
&  Banner  Pub.  Co.  v.  Bennett,  26  Pa.  Superior  Ct.  243. 

A.  L,  Cole,  with  him  H.  B.  Hartsicick,  for  appellee. 

Opinion  by  Henderson,  J.,  March  7, 1917  : 
This  case  comes  up  on  an  appeal  of  Joseph  S.  Reitz 
et  al.,  remonstrants  against  the  granting  of  a  license  to 
E.  D.  Schwem  Company  to  sell  liquor  at  wholesale.  One 
of  the  objections  urged  against  the  granting  of  the  license 
was  that  the  application  therefor  was  not  advertised  as 
required  by  the  Act  of  July  30, 1897,  P.  L.  467.  Section 
8  of  that  act  directs  that  the  clerk  of  the  Court  of  Quar- 
ter Sessions  cause  to  be  published  a  list  containing  the 
names  of  all  applicants  for  license,  their  respective  resi- 
dences and  the  places  for  which  applications  are  made, 
in  three  newspapers  designated  by  him,  such  publica- 
tions to  be  twice  made,  the  first  time  not  less  than  fifteen 
nor  more  than  twenty-five  days  before  the  time  fixed  by 
the  court  for  hearing  of  the  applications.  And  the  same 
provision  is  reenacted  in  the  amendment  to  the  Act  of 
1897  approved  April  27,  1903,  P.  L.  317.  It  is  not  dis- 
puted that  the  application  for  this  license  was  not  ad- 
vertised as  required  by  the  act  of  assembly  and  the 
learned  judge  of  the  Court  of  Quarter  Sessions  so  finds 
in  the  opinion  which  he  filed  in  connection  with  the 
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grantiBg  of  the  licenses.  Publication  was  made  by  the 
clerk  in  only  two  newspapers  instead  of  three.  The  pro- 
ceeding is  purely  statutory  and  the  jurisdiction  of  the 
court  is  only  obtained  when  the  requirements  of  the  stat- 
ute are  complied  with.  The  petitioner  had  no  property 
in  the.  right  to  sell  liquor  at  wholesale  and  could  only 
bring  himself  into  a  position  in  which  he  would  be  capa- 
ble of  receiving  a  license  when  the  precedent  statutory 
conditions  were  complied  with.  It  was  said  in  Sun  & 
Banner  Pub.  Co.  v.  Bennett,  26  Pa.  Superior  Ct  243,  that 
"The  legislature,  for  reasons  which  the  courts  are  bound 
to  accept  as  satisfactory,  saw  fit  to  require  that  public 
notice  of  the  proceeding  to  obtain  a  license  must  be  given 
in  a  particular  manner,  in  newspapers  to  be  designated 
by  a  certain  public  officer.  That  notice  is  an  essential 
part  of  the  procedure,  and  no  license  ought  to  issue 
unless  the  notice  has  been  given  in  the  manner  prescribed 
by  the  act  whicli  confers  the  jurisdiction.^*  And  in  Eng- 
lishes License,  59  Pa.  Superior  Ct.  621,  "if  the  statutory 
requirement  as  to  publication  of  notice  was  not  com- 
plied with  the  court  had  no  authority  to  grant  the  li- 
cense, even  though  the  clerk  of  the  court,  and  not  the  ap- 
plicant, was  solely  responsible  for  the  defective  publica- 
tion.'*  It  was  said  in  Norwegian  Street,  81  Pa.  349: 
"In  all  cases  in  the  courts  where  the  authority  to  proceed 
is  conferred  by  statute  and  where  the  manner  of  obtain- 
ing jurisdiction  is  prescribed  by  statute,  the  mode  of 
proceeding  is  mandatory,  and  must  be  strictly  complied 
with,  or  the  proceeding  will  be  utterly  void.*'  To  the 
same  effect  is  Harris  v.  Mercur,  202  Pa.  313.  Nothing 
need  be  added  to  these  clear  declarations  of  the  law  as 
to  the  necessity  of  compliance  with  the  specific  directions 
of  the  statute  with  respect  to  the  publication  of  notice. 
It  is  a  subject  in  which  the  public  Tias  an  interest  and  the 
petitioner  is  not  a  party  in  the  sense  that  persons  are 
parties  to  private  litigation:  Baudenbusch's  Petition, 
120  Pa.  328.  The  obvious  purpose  of  the  enactment  was 
to  provide  a  definite  means  by  which  information  should 
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be  conveyed  to  the  public  and  this  is  one  of  the  condi- 
tions on  which  th^  right  to  be  an  applicant  for  a  license 
rests.  The  learned  judge  was  of  the  opinion  that  "sub^ 
stantial  notice"  was  given  because  another  newspaper 
in  the  county  published  as  a  matter  of  news  the  names 
of  the  applicants  for  licenses.  This  was  not  done,  how- 
ever, in  compliance  with  any  statute  nor  by  direction  of 
the  clerk  of  the  Court  of  Quarter  Sessions.  It  was  a 
voluntary  matter  gratuitously  performed  by  the  pub- 
lisher of  that  paper.  It  was  not  a  notice  which  the  clerk 
of  the  court  caused  to  be  published  and  was  not,  there- 
fore, a  notice  required  by  law.  The  learned  judge  con- 
sidered it  exceedingly  doubtful  whether  he  had  power  to 
proceed  under  the  circumstances  but  applying  the  doc- 
trine of  substantial  notice  as  discussed  in  English's  Li- 
cense, supra,  he  decided  to  grant  the  license.  That  case 
is  not  authority,  however,  for  dispensing  with  any  statu- 
tory requirement.  One  of  the  questions  there  considered 
was  whether  the  notice  of  the  location  of  an  applicant 
was  sufficiently  definite.  The  petitioner  lived  in  a  ham- 
let in  a  township.  He  was  an  applicant  for  a  license  for 
a  hotel  which  had  been  in  existence  for  a  long  time  and 
was  presumably  a  well  known  institution.  So  far  as 
appeared  there  were  no  named  streets  nor  numbered 
houses  and  the  location  was  therefore  described  as  "Nau- 
voo.  Liberty  Township."  We  held  the  notice  was  suf- 
ficient to  inform  the  public  that  the  petitioner  was  an  ap- 
plicant for  a  license  to  sell  liquor  at  retail  at  Nauvoo, 
Liberty  Township,  in  the  proper  county,  and  that  it  was 
not  misleading.  No  particular  form  of  notice  is  pre- 
scribed by  the  statute.  It  should,  of  course,  be  suffi- 
ciently specific  to  accomplish  the  purpose  for  which  the 
publication  is  made.  Whether  it  is  sufficiently  definite 
is  ordinarily  a  question  of  fact  to  be  determined  by  the 
court  hearing  the  application.  What  English's  case  de- 
cided on  this  subject  was  that  if  the  court  on  considera- 
tion of  evidence  given  at  the  hearing  or  of  the  si)ecial 
circumstances  and  local  conditions  within  its  own  knowl- 
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edge  had  concluded  as  a  matter  of  fact  that  the  petition 
and  published  notice  were  not  suflSciently  explicit  to  in- 
form the  court  and  general  public  as  to  the  particular 
place  at  which  license  was  desired  and  the  kind  of  license 
applied  for  and  the  residence  of  the  applicant  a  differ- 
ent question  would  be  presented  but  that  the  construc- 
tion given  to  the  statute  which  constrained  the  court  to 
declare  the  petition  and  the  public  notice  absolutely  and 
incurably  defective  on  their  face  was  not  warranted. 
That  was  a  very  different  question,  however,  from  that 
which  arises  where  there  has  been  a  failure  on  the  part 
of  the  clerk  to  give  notice  at  all  or  to  give  some  other 
kind  of  notice  than  that  which  the  law  directs.  Where 
there  is  a  statutory  direction  that  must  be  pursued. 

A  motion  was  made  to  suppress  the  appellant's  paper 
book  on  the  ground  that  it  included  the  record  in  two 
other  cases  in  which  appeals  were  taken  involving  the 
same  question.  We  think  the  motion  should  not  be  sus- 
tained. While  the  book  contains  more  than  properly 
belonged  to  this  appeal  it  contains  all  that  it  should  con- 
tain. The  whole  record  is  presented  and  the  argument 
of  the  appellee  is  full  and  responsive  to  the  case  pre- 
sented by  the  appellants.  The  appellants  are  not  parties 
as  in  a  case  of  private  litigation.  They  represent  a  con- 
stituency entitled  to  be  heard  under  the  statute  who  are 
presumed  to  be  actuated  by  considerations  of  public  in- 
terest rather  than  individual  advantage  and  there  is  no 
convincing  reason  why  the  case  should  not  be  disposed  of 
on  the  paper  books  as  presented.  The  appellee  has  been 
at  no  disadvantage  and  the  addition  in  the  books  of  the 
record  in  the  other  cases  is  in  no  way  prejudicial  to  it 
nor  inconvenient  to  the  court.  The  other  objections  to 
the  paper  books  are  not  important  nor  material. 

There  having  been  a  failure  to  comply  with  the  re- 
quirement of  the  statute  as  to  the  publication  of  notice 
of  the  application  the  order  of  the  court  is  reversed  at 
the  cost  of  the  api>ellee. 
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DuBois  Brewing  Company's  License. 

Opinion  by  Henderson,  J.,  March  7, 1917 : 
This  appeal  involves  the  same  question  considered  in 
the  application  of  E.  D.  Schwem  Company  for  a  license 
to  sell  liquor  at  wholesale,  in  which  an  opinion  was  this 
day  filed.  The  cases  were  argued  at  the  same  time  and 
the  judgment  in  that  case  controls  the  decision  here. 
For  the  reasons  there  given  the  order  qf  the  Court  of 
Quarter  Sessions  in  this  case  is  reversed  at  the  cost  of 
the  appellee. 


Flynn's  License. 

Opinion  by  Henderson,  J.,  March  7, 1917 : 
This  appeal  involves  the  same  question  considered  in 
the  application  of  E.  D.  Schwem  Company  for  a  license 
to  sell  liquor  at  wholesale,  in  which  an  opinion  was  this 
day  filed.  The  cases  were  argued  at  the  same  time  and 
the  judgment  in  that  case  controls  the  decision  here. 
For  the  reasons  there  given  the  order  of  the  Court  of 
Quarter  Sessions  in  this  case  is  reversed  at  the  cost  of 
the  appellee. 


Commonwealtli  v.  Kline,  Appellant. 

Criminal  law — Abortion — Dying  statement  of  woman. 
On  the  trial  of  an  indictment  for  abortion  against  a  physician, 
it  is  not  error  to  admit  as  a  dying  declaration  a  sworn  statement 
by  the  woman,  made  on  the  same  day  and  a  short  time  before  she 
died,  and  under  the  impression  that  she  would  not  live,  setting 
forth  an  account  of  her  visit  to  the  oflSce  of  the  defendant,  and 
describing  his  actions  with  reference  to  her. 

In  such  a  case  the  Commonwealth  is  not  required  to  show  that 
when  the  statement  was  presented  to  the  woman  for  her  signature 
she  said  that  she  made  it  with  the  belief  that  she  was  about  to  die. 


Digitized  by 


Google 


286         COMMONWEALTH  v.  KLINE,  AppeUant. 

Syllabus — Statement  of  Facts.  [66  Pa.  Superior  Ct. 

Criminal  law  —  Indictment — Withdrawal  of  count — Practice, 
Q.8. 

On  the  trial  of  an  indictment  for  a  crime  where  an  offense 
charged  in  a  second  count  is  included  in  that  charged  in  the  first 
count,  the  Commonwealth  may,  with  the  permission  of  the  court, 
withdraw  the  second  count,  and  such  action  is  not  error. 

Criminal  law — Trial — Improper  remarJes  of  counsel, 
Lnproper  remarks  of  counsel  for  the  prosecution  in  a  criminal 
case  will  not  be  considered  by  the  appellate  court  where  the  ob- 
jectionable remarks  were  not  presented  to  the  court  below  by  affi- 
davit accompanied  by  a  motion  f  o^  the  withdrawal  of  a  juror. 

Argued  Nov.  13, 1916.  Appeal,  No.  317,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Lancaster  CJo., 
Jan.  T.,  1916,  No.  24,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  D.  Frank  Kline,  M.D.  Before  Orlady, 
P.  J.,  PoRTBE,  Henderson,  Head,  Kbphart,  Trbxlbb 
and  Williams,  J  J.    Affirmed. 

Indictment  for  abortion.    Before  Hasslbr*  J. 

At  the  trial  the  court  admitted  under'  objection  and 
exception  the  following  statement: 

"My  name  is  Pearl  Spence.  I  live  9  Second  Street. 
(Dr.  Atlee  informs  her  that  she  is  not  going  to  get  well.) 
Friday  November  12,  1915,  I  went  to  Dr.  Kline's  office, 
comer  of  Mulberry  and  Orange  Streets.  I  went  there 
to  get  rid  of  a  child.  He  passed  an  instrument  into  me 
and  screwed  it  open,  and  then  passed  a  sharp  instrument 
into  me.  Dr.  Kline  did  the  same  thing  again  the  next 
Tuesday.  I  had  pain  when  I  went  home  and  the  baby 
came  the  next  Thursday. 


"Sworn  and  subscribed  to 
before  me  this  22d  day 
of  November,  A.  D.  1915. 

W.  S.  DOBBLEB, 

Alderman. 


her 

)^  Pearl  X  Spencb." 
mark 


Witnesses   present:    H.  C.  Kinzer,  John  L.  Atlee, 
Charles  J.  Shillott 
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The  court  charged  as  follows : 

["She  cried ;  after  being  quieted  she  made  the  state- 
ment that  is  here  for  your  consideration.  That  she  made 
about  two  o'clock  and  she  died  about  seven.  If  you  find 
that  this  statement  was  made  with  the  belief  on  her  part 
that  death  was  inlpending,  then  you  may  consider 
it."]     (4) 

"During  the  progress  of  the  argument,  Mr.  Keller,  rep- 
resenting the  Commonwealth,  in  his  speech  to  the  jury 
said:  'If  you  fail  to  convict  this  defendant  under  the 
evidence  in  this  case  it  will  be  a  license  to  all  the  abor- 
tioners  in  Lancaster  City  to  commit  their  offences  with 
impunity.' " 

Verdict  of  guilty  upon  which  the  defendant  was  sen- 
tenced to  pay  a  fine  of  |100,  and  ,to  undergo  imprison- 
ment in  the  Eastern  Penitentiary  for  not  less  than  five 
years  and  not  more  than  six  years.    Defendant  appealed. 

Errors  assigned  were  (1)  in  admitting  the  statement 
offered  in  evidence  as  above;  (2)  in  allowing  the  Com- 
monwealth to  withdraw  the  second  count  after  the  testi- 
mony had  been  closed;  (3)  in  not  with^flrawing  a  juror 
on  account  of  improper  remarks  of  counsel ;  (4)  portion 
of  charge  as  above  quoting  it 

John  E.  Malone,  with  him  C.  Reese  Eabj/,  for  appel- 
lant, cited :  Com.  v.  Keene,  7  Pa.  Superior  Ct.  293 ;  Mc- 
Closky  V.  Dubois  Borough,  4  Pa.  Superior  Ct.  181;  Com. 
V.  Smith,  2  Pa.  Superior  Ct.  474. 

William  H.  Keller^  with  him  Sumner  V.  Hosterman, 
Assistant  District  Attorney,  and  Cleon  N.  Bemtheizel, 
District  Attorney,  for  appellee. — It  was  not  necessary 
that  it  should  be  stated  by  deceased  at  that  time  that  the 
declaration  was  made  under  a  sense  of  impending  death : 
Commonwealth  v.  Winkelman,  12  Pa.  Superior  Ct.  497; 
Commonwealth  v.  De  Leo,  242  Pa.  510;  Kilpatrick  v. 
Commonwealth,  31  Pa.  198;  Commonwealth  v.  Roddy, 
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Arguments— Opinion  of  the  Court  [66  Pa.  Superior  Ct 
184  Pa.  274;  Commonwealth  v.  Latampa,  226  Pa.  23; 
Small  V.  Commonwealth,  91  Pa.  304;  Allison  v.  Com- 
monwealth, 99  Pa.  17. 

It  is  enough  if  it  satisfactorily  appears  in  any  mode 
that  the  declaration  was  made  under  the  sense  of  im- 
pending death.  The  belief  of  speedy  dissolution  is  the 
test:  Sullivan  v.  Commonwealth,  93  Pa.  284;  Common- 
wealth V.  De  Leo,  242  Pa.  510;  Commonwealth  v.  La- 
tampa, 226  Pa.  23;  Kehoe  v.  Commonwealth,  85  Pa.  127. 

The  Commonwealth  had  the  right  to  withdraw  the  sec- 
ond count  in  the  indictment  from  the  consideration  of  the 
jury:  Krause  v.  Commonwealth,  93  Pa.  418;  Pauli  v. 
Commonwealth,  89  Pa.  432 ;  Commonwealth  v.  Barrett, 
28  Pa.  Superior  Ct.  112 ;  Commonwealth  v.  Gouger,  21 
Pa.  SupericTr  Ct.  217;  Commonwealth  v.  Schoen,  25  Pa. 
Superior  Ct.  211;  Com.  v.  Hill,  2  Pearson  432;  Bosem- 
berger  v.  Com.,  118  Pa.  77;  Harman  v.  Com.,  12  S.  &  B. 
68;  Henwood  v.  Com.,  52  Pa.  424. 

^  Opinion  by  Hbndbeson,  J.,  March  7, 1917: 

The  argument  in  behalf  of  the  appellant  covers  the 
subjects  of  complaint  set  forth  in  four  assignments  of 
error.  The  first  relates  to  the  admission  of  an  ante 
mortem  statement  made  by  the  young  woman  on  whom 
as  charged  in  the  first  count  of  the  indictment  the  abor- 
tion was  committed.  The  learned  trial  judge  considered 
the  statement  competent  evidence  but  submitted  to  the 
jujy  the  question  whether  it  was  made  in  the  belief  of 
impending  death.  That  it  was  admissible  under  the  Act 
of  June  26,  1895,  P.  L.  387,  we  have  no  doubt.  It  was 
made  the  same  day  and  a  short  time  before  the  young 
woman  died.  It  recites  the  object  of  her  visit  to  the 
office  of  the  defendant,  describes  his  actions  with  refer- 
ence to  her  on  each  of  the  two  visits  which  she  made  to 
him  and  the  results  immediately  following  the  last  visit. 
She  was  shown  to  be  of  sound  mind  at  the  time  the  state- 
ment was  made  and  the  evidence  that  she  was  under  the 
impression  she  could  not  live  was  sufficient  to  render 
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the  paper  competent  as  a  dying  declaration.  The  Com- 
monwealth was  not  required  to  show  that  when  the  state- 
ment was  given  the  declarant  said  she  made  it  with  the 
belief  that  she  was  about  to  die.  It  may  be  otherwise 
shown  that  she  made  the  declaration  with  that  belief : 
Com.  V.  De  Leo,  242  Pa.  510.  It  was  supported  by  the 
corroborating  eyidence  of  the  physicians  who  examined 
the  girl  and  who  testified  that  her  condition  satisfied 
them  an  abortion  had  been  committed  by  the  use  of  an 
instrument.  The  corroboration  offered  related  to  the 
principal  question  involved  and  tended  to  connect  the 
defendant  with  the  oflfense.  He  admitted  that  Pearl 
Spence  had  visited  his  oflSce  and  that  he  had  treated  her 
but  he  assigned  a  different  cause  for  his  treatment  and  a 
different  method  than  that  described  in  the  girFs  state- 
ment. The  testimony  of  the  physicians  called  by  the 
Commonwealth  strongly  corroborated  the  theory  of  the 
prosecution  that  death  was  caused  by  the  attempt  to  pro- 
duce a  miscarriage.  Such  corroboration  was  sufficient 
under  the  act  of  assembly  to  support  a  conviction. 

The  withdrawal  of  the  second  count  of  the  indictment 
before  judgment  with  the  permission  of  the  court  was  in 
accordance  with  abundant  authority.  The  entering  of 
a  nolle  prosequi  is  at  common  law  a  prerogative  of  the 
executive  and  may  be  entered  at  any  time  before  judg- 
ment. It  was  developed  in  the  progress  of  the  trial  that 
the  offense  charged  in  the  second  count  was  included  in 
that  charged  in  the  first  count ;  it  was  proper,  therefore, 
that  the  second  count  be  withdrawn.  If  that  had  not 
been  done  however,  it  would  have  been  competent  for  the 
court  to  have  pronounced  judgment  on  the  first  count 
alone.  There  is  no  doubt  that  where  a  conviction  is  on 
several  counts  the  court  may  pass  sentence  on  one  and 
disregard  the  others:  Hen  wood  v.  Com.,  52  Pa.  424; 
Harmon  v.  Com.,  12  S.  &  R.  68.  The  defendant  was  in 
no  way  prejudiced  by  the  withdrawal  of  the  count  and 
has  no  cause  of  complaint  that  the  jury  was  not  per- 
mitted to  pass  on  that  also. 
Vol.  lxvj — 19 
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The  matter  complained  of  in  the  third  assignment  is 
not  properly  brought  on  the  record.  The  objectionable 
remarks  were  not  presented  to  the  court  by  affidavit  ac- 
companied by  a  motion  for  the  withdrawal  of  a  juror 
which  was  refused  by  the  court  and  to  which  refusal  an 
exception  was  allowed.  The  proper  practice  in  such  a 
case  is  given  in  Com.  v.  Weber,  36  W.  N.  C.  193,  and  in 
Guckavan  v.  Lehigh  Trac.  Co.,  203  Pa.  521.  The  record 
here  does  not  disclose  that  a  request  was  made  to  the 
court  to  withdraw  a  juror  on  account  of  the  remarks 
objected  to,  that  the  request  was  refused  by  the  court 
and  that  an  exception  was  taken  to  such  refusal.  On 
such  a  state  of  the  record  there  is  nothing  before  us  for 
consideration.  We  have,  however,  considered  the  lan- 
guage attributed  to  the  counsel  for  the  prosecution  and 
are  of  the  opinion  that  the  learned  trial  judge  properly 
interpreted  it  in  disposing  of  the  motion  for  a  new  trial. 
The  fourth  assignment  is  not  pressed  in  the  argument 
and  is  not  of  such  importance  as  to  call  for  discussion. 
On  the  whole  record  we  find  nothing  which  would  justify 
a  reversal  of  the  judgment. 

The  judgment  is  affirmed  and  the  record  remitted  to 
the  court  below  to  the  end  that  the  sentence  of  the  court 
may  be  carried  into  efifect. 


Wood,  Appellant,  v.  Griffith. 

Municipalities — Civil  service — Reemployment  of  person  wrong- 
fully discharged. 

Where  an  employee  of  the  City  of  Philadelphia  has  been  wrong- 
fully discharged  by  the  Director  of  the  Department  of  Public 
Safety,  he  may  be  subsequently  reinstated  by  the  director  with  the 
approval  of  the  Civil  Service  Commission,  after  it  is  discovered 
that  the  charges  against  the  employee  were  unfounded;  and  this 
may  be  done  although  one  year  has  not  expired  from  the  date  of,  the 
dismissal,  as  provided  by  Bule  No.  13,  Section  4  of  the  Civil  Serv- 
ice Commission. 
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Argued  Dec.  13, 1916.  Appeal,  No.  355,  Oct.  T.,  1916, 
by  plaintiflf,  from  decree  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1916,  No.  1506,  dismissing  bill  in  equity  in  case 
of  George  B.  Wood  v.  Robert  M.  Griffith,  William  H. 
Kreider  and  Nicholas  Albrecht,  Civil  Service  Commis- 
sioners ;  William  H.  Wilson,  Director  of  the  Department 
of  Public  Safety;  John  M.  Walton,  City  Controller; 
William  McCoach,  City  Treasurer  of  the  City  of  Phila- 
delphia, and  John  T.  Frawley.  Before  Orlady,  P.  J., 
PoRTEE,  Henderson,  Head,  Kbphart,  Trbxler  and  Wil- 
UAMS,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  dsaigned  was  decree  dismissing  bill. 

Cprus  D.  Fos8,  Jr,y  with  him  Albert  Smith  F aught  and 
T.  Henry  Walnut,  for  appellant. — The  fundamental 
error  underlying  the  decision  of  the  court  below  is  that 
it  undertook  to  decide  as  a  question  of  fact  that  the 
charges  preferred  against  Frawley  were  untrue  and 
therefore  his  discharge  was  illegal.  This  the  court  was 
powerless  to  do,  since  the  case  was  before  it  on  bill  of 
complaint  and  demurrer,  and  every  fact  well  pleaded  in 
the  bill  was  necessarily  admitted  to  be  true:  Truitt  v. 
Philadelphia,  221  Pa.  331 ;  Com.  ex  rel.  v.  Philadelphia, 
232  Pa.  5;  Chism  v.  Blankenburg,  22  Dist.  Rep.  46; 
Owen  V.  Porter,  22  Dist.  Rep.  707. 

Ernest  Lowengrund,  Assistant  City  Solicitor,  with 
him  Johm  P.  Connelly,  City  Solicitor,  and  Joseph  G. 
Magee,  for  appellee. — Frawley  was  properly  reinstated : 
Gallagher  v.  Blankenburg,  248  Pa.  394;  Rush  v.  Phila- 
delphia, 62  Pa.  Superior  Ct.  80;  Com.  v.  Gabor,  209  Pa. 
201;  Owen  v.  Porter,  22  Dist.  Rep.  707. 
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Opinion  of  the  Court.  [66  Pa.  Superior  Ot. 
Opinion  by  Orlady,  P.  J.,  March  16,  1917 : 
This  is  an  appeal  from  the  decree  of  the  Court  of  Com- 
mon Pleas  in  sustaining  a  demurrer^  and  dismissing  the 
bill  of  complaint  filed  by  a  taxpayer  against  the  Civil 
.  Service  Commission,  the  Director  of  Public  Safety,  the 
•  City  Controller,  the  City  Treasurer,  John  T.  Frawley, 
and  the  City  of  Philadelphia.  From  the  facts  stated  in 
the  bill,  which  are  conceded  to  be  true  by  the  demurrer,  it 
appears  that  on  February  19,  1916,  William  H.  Wilson, 
Director  of  the  Department  of  Public  Safety,  notified  one 
John  T.  Frawley,  that  "on  the  24th  day  of  February, 
1916,  you  will  be  discharged  from  your  position  as  an  ele- 
vator operator,  electrical  bureau,  for  the  following  rea- 
sons :  First  charge — disobedience  of  orders,  with  a  speci- 
fication, of  leaving  his  car  without  an  excuse;  second 
charge — carelessness,"  with  a  specification  as  in  the  other 
charge,  and  concluding,  "you  are  further  notified  that 
you  are  allowed,  as  set  forth  in  Section  20  of  the  Act  of 
March  5, 1906  (Civil  Service  Act) ,  to  furnish  the  director 
within  four  days  of  the  above  date,  with  such  written 
answer  as  you  may  desire  to  the  notification  of  your  in- 
tended discharge." 

On  February  21st,  John  T.  Frawley  made  answer  in 
writing  to  the  notice,  specifying  his  defense  and  denying 
the  charges  in  every  particular.  On  February  24,  1916, 
the  director  formally  discharged  Frawley  from  his  po- 
sition, "As  stated  in  my  said  notification,  for  the  reasons 
therein  set  forth."  On  March  15, 1916,  Director  Wilson 
gave  notice  in  writing,  to  the.  Civil  Service  Commission 
as  follows :  "I  desire  to  reinstate  John  T.  Frawley,  posi- 
tion of  elevator  operator,  to  which  he  was  originally  ap- 
pointed Jiine  24, 1913.  He  was  separated  from  the  serv- 
ice by  reasons  of  alleged  delinquency  or  misconduct,  on 
February  24, 1916.  The  conditions  of  good  administra- 
tion require  the  reinstatement,  as  the  charges  against 
this  person  were  not  true,  and  dismissal  was  not  justified. 
See  my  letter  of  March  15, 1916,  which  accompanies  this 
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requisition.    This  i)erson  possesses  all  the  qualifications 
necessary  for  this  position.^' 

Accompanying  this  there  was  the  following  explana- 
tory letter :  "In  requesting  the  reinstatement  of  John  T. 
Frawley,  an  elevator  operator,  I  desire  to  advise  you  that 
after  an  investigation  was  made,  I  find  that  there  are 
extenuating  circumstances  in  the  case,  which  justify  plac- 
ing this  man  back  in  the  service,  I  therefore  request  you 
to  reinstate  him  to  the  position  from  which  he  was  dis- 
missed on  February  24." 

Pursuant  to  this  request  the  Civil  Service  Commission 
approved  the  requisition  for  reinstatement  of  Frawley 
and  notified  the  director  of  the  Department  of  Public 
Safety  to  that  effect,  and  he  has  since  that  date  been  act- 
ing in  his  former  position  by  virtue  of  that  order. 

The  contention  of  the  appellant  is,  that  the  action  of  the 
director  and  the  Civil  Service  Commission  in  reinstating 
Frawley  was  nugatory,  it  being  in  violation  of  the  pro- 
visions of  the  Rule  No.  13,  Section  4,  which  is  as  follows : 
^'No  one  dismissed  from  the  service  for  delinquency  or 
misconduct  shall  be  eligible  for  reinstatement,  nor  for  ap- 
pointment in  any  municipal  capacity  in  any  department 
of  the  municipal  service,  within  one  year  from  the  date 
of  the  dismissal,  and  then  only  in  the  same  manner  as 
original  appointments  are  made."  It  is  conceded  that 
the  Civil  Service  Commission  was  authorized  to  review 
the  decision  of  the  director,  and  to  reinstate  Frawley,  if 
on  examination  it  was  determined  that  the  charges 
against  him  were  unfounded,  but  it  is  urged  that  this 
rule  should  be  construed  strictly,  and  that  no  exception 
or  departure  may  be  made  from  its  literal  provisions. 

The  eflSciency  of  the  civil  service  is  to  be  secured,  not 
only  through  the  qualifications  of  the  candidate  as  shown 
in  the  preliminary  examination,  but,  fully  as  much,  by 
the  fair  treatment  of  the  employee,  who  after  successfully 
passing  the  tests  imposed  in  the  first  instance,  renders 
faithful  and  loyal  adherence  to  the  regulations  of  the 
board. 
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All  of  our  courts  assert  as  an  inherent  power,  and  re- 
gard it  as  a  duty,  to  modify  or  reverse  an  erroneous  judg- 
ment, to  the  end  that  justice  may  be  done  to  an  injured 
party.  Where  an  error  is  clearly  shown,  either  as  a  con- 
clusion of  fact  or  of  law,  it  followp  that  the  mistake 
should  be  remedied  if  promptly  presented  for  review  be- 
fore the  proper  tribunal.  "Next  to  being  right,  nothing 
should  give  more  pleasure  than  to  correct  the  error^' : 
Fuller  V.  Fisk,  43  Pa.  Superior  Ct.  489;  Kelly  v.  Sun 
Fire  Office,  141  Pa.  10. 

If  the  letter  of  Director  Wilson  of  March  15th,  in 
which  he  says  "the  charges  against  this  person  were  not 
true,  and  his  dismissal  was  not  justified,"  and  "This  per- 
son possesses  all  the  qualifications  necessary  for  this  po- 
sition," had  been  presented  to  the  Civil  Service  Com- 
mission at  the  same  time  the  notification  of  dismissal  to 
Frawley  of  February  24th  was  submitted,  it  could  not  be 
reasonably  urged  by  the  most  zealous  advocate  of  civil 
service  that  the  board  should  make  an  order  "separating 
him  from  the  service." 

Section  4,  of  Rule  13,  has  no  greater  efficacy  or  higher 
standing  than  a  rule  of  court,  and  it  is  to  be  construed, 
so  as  fairly  to  apply  to  the  facts  presented  at  the  time. 
No  tribunal  in  our  system  is  credited  with  such  accuracy 
of  judgment  that  a  mistake  may  not  happen,  and  to  hold 
that  the  Civil  Service  Commission  cannot  correct  an 
admitted  oversight  of  the  director,  would  make  the  sec- 
tion 4,  such  a  hard  and  fast  rule  as  to  be  unfair  and  un- 
reasonable in  its  application. 

After  due  examination,  the  Civil  Service  Commission 
joined  with  the  director  in  finding  as  a  fact,  that  no  of- 
fense had  been  committed  by  Frawley — hence,  there  was 
no  original  delinquency  or  misconduct,  for  which  he 
could  have  been  rightly  dismissed.  Having  all  the  facts 
before  them,  the  commission  construed  its  Rule  13,  Sec- 
tion 4,  so  as  to  remedy  an  admitted  error  of  judgment  by 
the  director. 

In  the  light  of  the  facts  of  the  case,  and  for  the  reasons 
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given  in  the  opinion  by  the  court  below,  the  conclusion 
reached  by  the  director  and  approved  by  the  Civil  Service 
Commission  was  correct. 
The  decree  is  affirmed. 


IGeiman  i>.  Pennsylvania  Railroad  Co,,  Appellant. 

Negligence — Railroads — Crossing — Parties. 

Where  two  men  while  engaged  in  their  employer's  business  drive 
a  wagon  across  the  tracks  of  a  railroad  without  having  made  any 
proper  stop  to  look  and  listen,  and  the  man  -who  was  actually  driv- 
ing was  killed,  and  the  other  was  injured,  and  the  Supreme  Court 
decides  that  the  man  who  was  killed  was  guilty  of  contributory 
negligence  and  reverses  a  judgment  in  favor  of  the  deceased's 
widow,  the  Superior  Court  will  pursue  the  same  course  in  an  action 
by  the  other  man  to  recover  for  hi^  injuries,  if  it  appears  that  each 
of  the  parties  in  the  wagon  had  an  adequate  opportunity  of  seeing 
and  hearing  the  approaching  train,  and  that  each  was  equally  guilty 
of  contributory  negligence. 

Argued  Dec.  14,  1916.  Appeals,  Nos.  47  and  48,  Oct. 
T.,  1916,  by  defendant,  from  judgment  of  C.  P.  No.  2, 
Philadelphia  Co.,  Dec.  T.,  1914,  No.  2477,  on  verdict  for 
plaintiffs  in  case  of  Harry  Kleiman,  by  his  next  friend 
and  father,  Abraham  Kleiman,  and  Abraham  Kleiman 
in  his  own  right  v.  Pennsylvania  Railroad  Company. 
Before  Oelady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HART,  Trbxler  and  Williams,  J  J.    Reversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Barratt,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  Harry  Kleiman  for  |750, 
and  for  Abraham  Kleiman  for  f  155.  Defendant  ap- 
pealed. 

Error  assigned  was  in  overruling  motion  for  judgment 
for  defendant  n.  o.  v. 
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Sharswood  Brinton,  with  him  Spencer  Ervin,  for  ap- 
pellant. 

Henry  Arromon,  with  him  Martin  Feldman  and  Fred- 
eridk  J.  Shoyer^  for  appellees. 

Opinion  by  Orlady,  P.  J.,  March  16,  1917 : 

These  two  appeals  are  from  judgments  entered  in  the 
court  below,  after  a  trial  of  both  cases  before  the  same 
jury  and  separate  verdicts  rendered,  one  in  favor  of  the 
father,  the  other  in  favor  of  the  son. 

The  minor  plaintiff,  and  Bernstein,  were  employees  of 
one  Brody,  a  house  furnisher ;  while  engaged  in  his  busi- 
ness they  were  driving  a  horse  drawing  a  covered  wagon, 
and  in  attempting  to  cross  the  tracks  of  the  defendant 
company  at  a  grade  crossing,  Bernstein  was  killed  and 
Harry  Kleiman  (the  minor  plaintiff ),  was  injured. 
Suit  was  brought  by  the  widow  of  Bernstein  and  a  recov- 
ery had,  which  on  appeal  to  the  Supreme  Court,  252  Pa. 
581,  the  judgment  was  reversed,  and  entered  for  the  de- 
fendant. 

This  case  was  tried  before  the  Bernstein  case  was  de- 
cided by  the  Supreme  Court,  so  that  the  court  below  did 
not  have  the  benefit  of  that  decision.  The  testimony  in 
the  two  cases  is  substantially  the  same,  and  it  would  be  a 
manifest  inconsistency  to  affirm  this  judgment  in  the 
light  of  th,e  reasoning  of  Potter,  J.,  in  the  Bernstein  case. 

A  careful  examination  of  this  record  demonstrates  the 
similarity  between  the  two.  The  plaintiff  herein  was  not  a 
passenger,  but  was  equally  engaged  with  Bernstein  in  the 
business  of  an  employer  common  to  each,  and  he  cannot- 
shield  himself  behind  the  driver's  negligence.  He  was  a 
witness  in  the  Bernstein  case  (there  called  Clymer),  and 
it  was  upon  an  analysis  of  his  testimony  that  the  con- 
clusion of  the  Supreme  Court  was  reached,  so  that  every 
argument  applied  to  Bernstein  relates  with  equal  force 
to  this  appellee:  see  Sieb  v.  Central  Penna.  Traction 
Company,  47  Pa.  Superior  Ct.  228.    Each  of  the  parties 
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in  the  wagon  had  an  adequate  opportunity  of  seeing  an<^ 
hearing  the  approaching  train,  and  each  was  equally 
guilty  of  contributory  negligence  when  they  entered  upon 
the  tracks  under  the  surrounding  circumstances,  which 
must  necessarily  have  been  known  to  each  had  they  ob- 
served the  mandatory  rule  governing  the  crossing  of  rail- 
road tracks  at  grade. 

For  the  reasons  given  in  Bernstein  v.  The  Penna.  R.  R. 
Co.,  infra,  we  make  the  same  order  in  this  case,  the  as- 
signments of  error  are  sustained,  the  judgment  is  re- 
versed, and  is  here  entered  for  the  defendant. 


Newhoflf,  Appellant,  v.  Rochester. 

Building  and  loan  association — Stock — Mortgage — Application 
of  payments  on  stock. 

Where  a  building  and  loan  association  holds  as  collateral  for  a 
debt  due  by  one  of  its  members,  a  mortgage  on  the  member's  real 
estate,  and  a  pledge  of  his  stock,  and  foreclosure  proceedings  on 
the  mortgage  fail  to  produce  a  fund  sufficient  to  pay  the  whole  debt, 
the  association  may  appropriate  the  value  of  the  stock  to  make  up 
the  deficiency,  as  against  the  claim  of  a  subsequent  attachment 
creditor  of  the  member,  although  payments  on  the  stock  had  not 
been  previously  credited  or  appropriated  to  the  debt. 

Argued  Dec.  14, 1916.  Appeal,  No.  194,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  No.  4,  Philadelphia  Co., 
June  T.,  1915,  No.  5331,  discharging  rule  for  judgment 
on  answers  in  case  of  Lewis  Newhoff  v.  Rubin  Rochester 
and  Ettie  Rochester,  defendants,  and  Richard  Building 
&  Loan  Association,  Garnishee.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kbphart,  Trexler  and  Wil- 
liams, J  J.    Affirmed. 

Rule  for  judgment  on  answers  in  attachment  execu- 
tion. 
AuDENRiED,  P.  J.,  filed  the  following  opinion : 
Newhoff  has  obtained  a  judgment  against  Rochester 
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and  his  wife,  and  issued  thereon  an  attachment  execu- 
tion, which  has  been  served  on  the  Richard  Building  and 
Loan  Association.  On  its  answers  to  his  interrogatories 
he  noif  asks  that  it  be  adjudged  that  the  garnishee  has  in 
its  hands  certain  shares  of  its  capital  stock  belonging  to 
one  of  the  defendants  and  that  these  shares  are  subject 
to  his  attachment. 

It  appears  by  the  answers  that  Rochester  owns  five 
shares  of  the  stock  of  the  garnishee  and  that  these  have 
in  due  form  been  pledged  to  it  as  collateral  security  for 
the  payment  of  the  condition  moneys  of  a  certain  bond 
held  by  it,  which  was  further  secured  by  a  mortgage  on 
real  estate  that  formerly  belonged  to  him.  In  proceed- 
ings on  that  mortgage,  the  defendant  obtained  a  judg- 
ment under  which  its  damages  were  assessed  at  |1,159.17. 
A  sale  of  the  mortgaged  property  under  a  levari  facias 
produced  a  fund  of  |1,050,  out  of  which,  however,  must 
be  paid  certain  claims  whose  lien  has  precedence  over 
that  of  the  mortgage  in  judgment.  These  amount  to 
about  1250.00.  Their  payment  will  reduce  the  sum  in 
the  hands  of  the  sheriff  to  $800.00,  and  leave  a  deficiency 
of  approximately  f360  on  the  debt  due  the  garnishee. 
The  withdrawal  value  of  the  Rochester  stock  is  $235; 
and  the  garnishee  claims  the  right  to  apply  this  upon  the 
balance  owing  it  on  the  bond  above  mentioned. 

It  is  argued  on  behalf  of  Newhoflf  that  under  the  deci- 
sion in  Hamilton  Trust  Co.  v.  Hoskins,  244  Pa.  1,  a 
building  and  loan  association  that  holds  shares  of  its 
stock  pledged  as  collateral  for  the  payment  of  a  debt, 
secured  also  by  a  mortgage  of  land,  must,  if  it  would 
avail  itself  of  the  pledge  as  against  an  attaching  creditor 
of  the  pledgor,  appropriate  the  withdrawal  value  of  the 
stock  to  the  extinguishment  of  the  debt  before  resorting 
to  the  mortgaged  real  estate;  that,  as  the  garnishee  in 
this  case  did  not  do  this  before  suing  out  the  scire  facias 
on  its  mortgage,  it  cannot  do  so  now;  and  that  the  stock 
in  its  hands  is  therefore  discharged  of  the  pledge  and  sub- 
ject to  his  attachment  only.     No  such  proposition,  how- 
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ever,  as  that  referred  to  by  the  plaintiff  was  laid  down 
by  the  Supreme  Court  in  the  case  mentioned.  All  that 
was  there  decided  was  that  a  sheriff's  sale  of  property 
under  a  judgment  satisfies  the  judgment  debt  to  the  ex- 
tent of  the  proceeds  applicable  to  its  payment;  and  that 
an  execution  creditor  whose  debt  is  thus  paid  cannot 
relinquish  his  claim  on  the  fund  raised  by  such  sale  in 
favor  of  a  subsequent  lien  creditor  and  look  for  the 
money  already  paid  to  him  in  contemplation  of  law  to 
stock  belonging  to  the  judgment  debtor  held  by  way  of 
pledge  for  the  debt,  to  collect  which  the  execution  was 
issued,  when  the  effect  of  so  doing  would  be  to  defeat  the 
claim  of  another  creditor  of  the  defendant  by  whom  that 
stock  has  been  attached.  The  right  of  the  pledgee  of 
stock  in  such  a  case  to  appropriate  its  value  toward  the 
payment  of  the  mortgage  debt  at  any  time  before  the  diebt 
has  been  actually  or  constructively  paid  is  expressly 
recognized  in  the  opinion  filed  by  the  court.  In  this  case 
the  garnishee's  debt  has  not  been  satisfied  in  full  by  the 
sale  of  the  mortgaged  property,  and  its  right  to  take  ad- 
vantage of  Rochester's  pledge  cannot  be  doubted. 
The  plaintiff's  rule  for  judgment  must  be  discharged. 

Error  assigned  was  the  order  of  the  court. 

Walter  Willard,  with  him  Maurice  G.  Weinberg,  for 
appellant — The  appellant  submits  that  the  defenddnts' 
payments  to  the  appellee  on  its  stock  were  not  ipso  facto 
payments  in  the  absence  of  credits  or  appropriations 
specifically  therete  on  account  of  the  mortgage  debt,  and 
that  upon  the  failure  of  appellee  to  so  credit  or  appro- 
priate the  same  at  the  time  of  payment  or  subsequently, 
the  amount  thereto  became  liable  to  appellant's  attach- 
ment :  Spring  Garden  Assn.  v.  Tradesmen's  Loan  Assn., 
46  Pa.  495;  Kurtz  v.  Campbell,  218  Pa.  524;  Stoddard 
V.  Kline,  51  Pa.  Superior  Ct.  16;  Stoddard  v.  Myers,  52 
Pa.  Superior  Ct.  179. 
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Max  Herzberg^  for  appellee. — ^Where  neither  the  bor- 
rower or  the  association  have  made  any  effort  to  effectu- 
ate applications  of  payment  on  stock  to  the  debt,  such  a 
question  cannot  be  raised  by  a  stranger :  Spring  Garden 
Association  v.  Tradesmen's  Loan  Association,  46  Pa. 
493;  Freemansburg  Building  and  Loan  Association  v. 
Watts,  199  Pa.  221 ;  North  American  Building  Associa- 
tion V.  Sutton,  35  Pa.  463 ;  Link  v.  Gerihantown  Build- 
ing Association,  89  Pa.  15;  Watkins  v.  Workingmen's 
Building  and  Loan  Association,  97  Pa.  514;  Economy 
Building  Association  v.  Hungerbuehler,  93  Pa.  258. 

Per  Curiam,  March  16, 1917 : 

The  only  assignment  presented  is  that  the  court  erred 
in  discharging  the  appellant's  rule  for  judgment  on  the 
appellee's  answer  to  interrogatories. 

The  opinion  filed  by  Audenribd,  J.,  is  a  convincing 
answer  to  the  appellant's  argument,  and  for  the  reasons 
given  in  discharging  the  rule,  the  judgment  is  aflftrmed. 


Maguire  v.  Philadelphia,  Appellant. 

Municipalities — Contracts — Removal  of  garbage. 
Where  a  contract  between  the  City  of  Philadelphia  and  a  con- 
tractor for  the  removal  of  garbage  provides  that  in  case  of  default 
the  Director  of  Public  Works  may  'proceed  to  do  such  neglected 
work  in  the  manner  set  forth"  in  the  8i)ecifications  annexed  to  the 
contract,  the  Director  of  Public  Works  has  au^ority  in  an  emer- 
gent condition  resulting  from  a  default  on  such  contract,  orally 
to  contract  with  another  party  to  do  the  emexgent  work  for  two 
days,  and  if  this  work  has  been  properly  done  and  the  charges  are 
fair,  the  person  doing  it  may  recover  the  value  thereof  from  the 
city. 

Argued  Dec.  15, 1916.  Appeal,  No.  347,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  March  T.,  1915,  No.  212,  on  verdict  for  plain- 
tiflf  in  case  of  Frank  Maguire  and  Harry  V.  Warren, 
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trading  as  Maguire  &  Warren  to  the  use  of  Matthew  A. 
Ferris,  v.  City  of  Philadelphia.  Before  Oblady,  P.  J., 
PoBTEB,  Henderson,  Head,  Kbphabt,  Trexler  and  Wil- 
liams, JJ.    Afflrmed. 

Assumpsit  to  recover  work  done  in  removal  of  garbage. 
Before  Finletter,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  |550.62.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

Frederick  Beyer y  with  him  Albert  8.  Henry,  Assistant 
City  Solicitors,'  and  John  P.  Connelly,  City  Solicitor,  for 
appellant. — The  contract  was  invalid  under  the  Act  of 
June  1, 1885,  P.  L.  37 :  Hepburn  v.  Philadelphia,  149  Pa. 
335;  Malone  v.  Philadelphia,  147  Pa.  416;  Smith  v. 
Philadelphia,  227  Pa.  423;  Smart  v.  Philadelphia,  205 
Pa.  329;  Erie  v.  Moody,  176  Pa.  478. 

The  learned  trial  judge  and  counsel  for  plaintiff  below 
have  fallen  into  the  error  of  reasoning  that  because  the 
city  had  entered  into  a  prior  written  contract  with  the 
American  Product  Company,  that  by  its  terms,  when  can- 
celled, there  remained  the  power  in  the  hands  of  the 
Director  of  Public  Works  to  carry  on  its  provisions  with 
new  contractors  without  observing  the  fundamental  law 
that  all  contracts  must  be  in  writing:  Hinkle  v.  Phila- 
delphia, 214  Pa.  126;  Press  Pub.  Co.  v.  Pittsburgh,  207 
Pa.  623. 

E.  W.  Kirhy,  of  Morris  d  Kirby,  for  appellees. — The 
work  done  by  appellees  was  under  and  pursuant  to  the 
specifically  authorized  tCTms  and  provisions  of  the  con- 
tract with  the  product  company:  Armstrong  v.  Phila- 
delphia, 249  Pa.  39. 
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The  work  done  by  the  plaintiffs  under  the  orders  of  the 
director  was  emergency  work :  Koch  v.  Oil  City,  47  Pa. 
Superior  Ct  248. 

Opinion  by  Orlady,  P.  J.,  March  16, 1917 : 

The  City  of  Philadelphia  entered  into  a  contract  in 
writing,  with  the  American  Product  Company,  for  the 
removaj  of  garbage  in  certain  districts.  On  October  1, 
1913,  the  city,  through  Morris  L.  Cook,  director  of  the 
Department  of  Public  Works,  for  reasons,  which  are  con- 
ceded to  have  been  sufficient,  cancelled  the  contract  with 
the  American  Product  Company,  and  it  is  agreed  by 
counsel  that  the  only  part  of  that  contract  material  to 
the  present  issue,  is  in  the  following  clause :  "and  upon 
the  failure  of  the  said  party  of  the  second  part  to  com- 
ply with  any  of  the  terms  of  this  agreement,  and  to  do  all 
work  coming  within  the  limits  of  the  specifications  hereto 
attached,  then  the  said  director  may,  upon  48  hours' 
notice,  declare  this  contract  forfeited,  or  shall  proceed 
to  do  such  neglected  work  in  the  manner  set  forth  in  the 
specifications.'' 

As  the  matter  then  stood,  an  emergent  condition  was 
presented,  and  the  director  having  in  charge  that  branch 
of  the  administration  of  the  city's  affairs  was  obliged  to 
take  prompt  action  in  order  to  conserve  the  health  and 
safety  of  the  public.  The  accumulation  of  waste,  refuse 
and  garbage,  which  under  the  contract  was  to  be  lifted 
and  removed  by  the  contractors,  was  hourly  increasing, 
and  the  risk  incident  to  such  a  condition  was  apparent. 
Not  only  unsightliness  and  physical  discomfort  was  de- 
veloped by  the  collection  of  such  material  on  the  streets, 
lanes  and  alleys,  but  an  added  and  imperious  risk  of  dis- 
ease, and  contagion  was  presented  which  required  im- 
mediate and  efficient  relief. 

Section  1,  of  Article  XIV,  of  the  Act  of  June  1, 1885, 
P.  L.  37,  provides  that,  "All  contracts  relating  to  city 
affairs  shall  be  in  writing,  signed  and  executed  in  the 
name  of  the  city  by  the  officer  authorized  to  make  the 
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same.^'  It  has  been  held  that  this  clause  is  not  merely 
directory,  but  is  mandatory,  and  unless  evidence  is  pro- 
duced showing  a  strict  compliance  with  its  provision 
there  can  be  no  recovery  against  the  city  for  work  done  op 
materials  furnished.  To  hold  otherwise  would  defeat 
every  object  that  the  legislature  had  in  view  in  thus 
specifically  describing  the  manner  in  which  all  contracts 
relating  to  city  affairs  shall  be  executed,  and  expose  the 
public  funds  to  raids  of  every  conceivable  form :  Malone 
V.  Philadelphia,  147  Pa.  416;  Hepburn  v.  Philadelphia, 
149  Pa.  335 ;  Smith  v.  Philadelphia,  227  Pa.  423. 

The  force  and  effect  of  these  decisions,  is  not  chal- 
lenged but  the  present  case  presents  an  entirely  different 
proposition.  By  the  contract  with  the  American  Product 
Company,  under  the  clause  above  quoted,  the  director  on 
default  being  made,  was  authorized  to  "proceed  to  do 
such  neglected  work  in  the  manner  set  forth  in  the  said 
specifications"  and  when  this  unexpected  crisis  was  pre- 
sented, the  director  executed  the  authority  given  to  him 
by  this  clause  and  proceeded  to  have  the  legal  plaintiffs 
do  the  neglected  work  in  the  manner  set  forth  in  the 
specifications.  It  is  to  recover  for  the  services  rendered 
by  men  and  teams  in  this  emergent  work  for  two  days, 
aggregating  |485,  that  this  suit  is  brought. 

The  person  directing  the  work  to  be  done  spoke  for  the 
director,  and  his  orders  were  approved,  "to  go  out  and 
collect  the  garbage  the  same  as  had  been  done  under  the 
contract  with  the  American  Product  Company,  and  pre- 
sent the  bill  to  the  city." 

It  is  admitted  that  the  work  was  properly  done,  that 
the  charges  were  fair,  that  the  plaintiffs  acted  under  the 
direction  of  the  head  of  the  department  which  had  this 
work  in  charge,  and  that  the  plaintiffs  have  not  been 
paid. 

After  October  2d,  another  contract  was  made  with  a 
reduction  company  to  take  care  of  the  work  under  the 
American  Product  Company  contract  for  the  balance  of 
the  year,  and  in  proceeding  to  do  the  neglected  work  the 
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director  acted  within  the  terms  of  that  contract,  the  city 
being  liable  in  the  first  instance  to  these  plaintiffs  for  the 
services  they  rendered :  Koch  v.  Oil  City,  47  Pa.  Superior 
Ct.  248. 

The  situation  presented  an  emergent  necessity,  which 
the  director  was  obliged  to  take  care  of  and  it  was  ad-^ 
justed  in  the  interest  of  the  city.  The  court  refused  a 
motion  for  a  i^onsuit  at  the  instance  of  the  city  and  di- 
rected the  jury  as  follows :  "The  only  defense  in  this  mat- 
ter is  a  technical  one,  and  a  technical  one  which  I  do  not 
think  is  well  taken.  It  is  admitted  that  the  work  was 
done,  and  that  the  prices  charged  are  legitimate.  And 
it  is  quite  obvious  that  the  work  was  one  of  public  neces- 
sity, involving  public  health.  Unless  this  garbage  had 
been  collected  on  that  day  and  was  kept  collected  right 
along,*  unless  the  law  permitted  that  we  would  be  in  a 
pretty  state  of  aff^rs.  I  direct  you  to  find  a  verdict  for 
the  plaintiff  for  the  amount  to  be  handed  to  you.'^ 

The  judgment  is  af&rmed. 


Gosling,  Appellant,  v.  Gross. 

Negligence — AutomohUea — Right  angle  collision — Contributory 
negligence. 

In  an  action  to  recoYer  damages  for  injuries  to  an  automobile 
suffered  in  a  right  angle  collision  with  another  automobile,  plain- 
tiff's chauffeur  is  shown  guilty  of  such  contributory  negligence  as 
will  defeat  plaintiff's  right  to  recover,  if  it  appears  that  the  chauf- 
feur approached  the  intersection  of  two  roads  at  the  rate  of  fifteen 
miles  per  hour,  that  his  view  of  the  intersecting  road  was  obscured 
by  a  com  field,  and  thaf  as  he  approached  the  crossing  he  did  not 
keep  his  car  under  such  control  as  would  allow  him  to  stop  it,  in 
order  to  avoid  a  collision  with  the  other  car. 

Argued  Dec.  13, 1916.  Appeal,  No.  307,  Oct  T.,  1916, 
by  plaintiff,  from  order  of  Municipal  Court  Philadelphia 
Co.,  Feb.  T.,  1915,  No.  478,  entering  judgment  for  de- 
fendant n.  o.  V,  in  case  of  Fanny  J.  Gosling  y,  Carl  S, 
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Gross.    Before  Orlady,  P.  J.,  Porter,  Henderson,  Kbp- 
HART,  Trbxler  and  Williams,  J  J.    Aflarmed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobila    Before  Knowlbs,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

At  the  trial  the  jury  returned  a  verdict  for  f300.  Sub- 
sequently the  court  entered  judgment  for  defendant 
n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

H.  M.  Schell,  with  him  F.  R.  Shattuck,  for  appellant. 
— There  would  have  been  no  collision  in  this  case,  except 
for  the  negligence  of  the  defendant,  and  the  action  of  the 
driver  of  the  plaintiflPs  automobile  did  not  in  any  way 
contribute  to  the  accident.  Having  reached  a  point  of 
safety,  the  case  presents  the  same  facts  as  though  the 
plaintiff's  automobile^  was  stationary  west  of  the  middle 
line  of  the  intersecting  street,  because  under  ordinary 
circumstances  an  automobile  being  driven  at  right  angles 
and  properly  oi)erated,  would  not  have  run  into  it: 
Young  V.  P.  R.  T.  Co.,  248  Pa.  174;  McClung  v.  Penna. 
T.  C.  Co.,  252  Pa.  478. 

Layttm  M.  Schoch,  for  appellee. — The  chauffeur  of  the 
appellant  in  this  case  approached  this  obscured  crossing 
at  such  speed  that  when  danger  threatened  he  was  not 
able  to  stop  his  car  until  it  would  have  reached  the  mid- 
dle of  the  road.  Moreover,  the  testimony  of  appellant's 
son-in-law  shows  that  they  came  to  the  crossing  at  such 
si>eed  that  when  the  car  of  the  appellee  was  first  seen 
there  was  no  doubt  that  there  would  be  a  collision  unless 
they  succeeded  in  getting  up  enough  speed  to  cross  the 
road  or  unless  the  appellee  succeeded  in  stopping  his  car. 
Such  driving  is  careless  under  all  the  cases :  March  v. 
Vol.  lxvi— 20 
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Traction,  209  Pa.  46;  Hicks  v.  Philadelphia  Rapid 
Transit,  53  Pa.  Superior  Ct.  174;  Ellison  v.  Atlantic  Re- 
fining Co.,  62  Pa.  Superior  Ct.  370;  Hoover  v.  Reichard, 
63  Pa.  Superior  Ct.  517;  Wolf  v.  Philadelphia  Rapid 
Transit  Co.,  252  Pa.  448;  Carson  v.  Federal  St-,  Etc., 
Street  Ry.  Co.,  147  Pa.  219. 

Opinion  by  Tbbxlbb,  J.,  March  16, 1917 : 
The  automobiles  of  the  parties  collided  at  the  intersec- 
tion of  two  roads.  The  plaintiff  was  approaching  at  the 
rate  of  15  miles  an  hour.  His  view  of  the  intersect- 
ing road  was  obscured  by  a  corn  field.  As  he  came  near 
the  road  he  saw  the  defendant's  auto  approaching.  He 
stated  that  if  he  had  put  on  his  brakes  his  car  would  have 
stopped  at  the  center  of  the  intersection  and  a  collision 
with  the  approaching  car  would  have  been  unavoidable. 
To  escape  this  he  put  on  speed  trying  to  pass  ahead  of 
the  other  car,  but  failed  in  his  attempt,  and  the  damages 
which  are  the  subject  of  this  action  ensued.  As  the 
plaintiflPs  chauffeur  could  not  see  up  the  road  until  he 
got  to  the  corner  or  near  to  it,  he  should  have  kept  his 
car  under  such  control  as  would  allow  him  to  stop  in 
order  to  avoid  a  collision  with  the  car  coming  at  right 
angles.  The  speed  he  was  using  required  seven  to  eight 
feet  in  which  tb  stop  the  car,  and  as  he  could  not  see  until 
he  was  near  the  corner  he  took  his  chances.  The  sight 
of  the  transverse  road  being  obscured,  special  caution  in 
approaching  it  was  required,  and  the  plaintiff  when  he 
approached  the  road  under  such  speed  as  prevented  his 
stopping  in  order  to  avoid  the  approaching  car  or  at  least 
veer  out  of  its  path,  was  guilty  of  negligence :  Ellison  v. 
Atlantic  Refining  Co.,  62  Pa.  Superior  Ct  370.  It  was 
certainly  his  duty  to  look  upon  entering  the  road,  and 
when  he  had  placed  himself  in  such  position  that  the  look 
would  do  him  no  good,  he  had  failed  in  his  duty.  The 
argument  that  at  the  time  of  the  collision  the  plaintiff 
had  by  his  increased  speed  reached  the  right  or  west 
side  of  the  intersecting  road  where  he  had  a  right  to  be, 
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is  not  in  our  opinion  tenable.  His  failure  to  have  con- 
trol of  his  car  as  he  entered  the  road  contributed  to  the 
accident.  If  he  had  used  reasonable  care  no  collision 
would  have  occurred.  That  he  reached  the  right  side  of 
the  road  does  not  relieve  him  of  the  consequences  of  his 
negligence.  As  we  stated  in  a  former  case,  Hoover  v. 
Reichard,  63  Pa.  Superior  Ct.  517,  "The  mere  fact  that 
the  defendant  was  on  the  right  side  of  the  road  does  not 
determine  the  presence  or  absence  of  negligence."  Had 
the  collision  in  this  case  occurred  on  the  left  or  east  side 
of  the  road,  it  would  not  in  itself  have  shown  that  the 
plaintiff  was  negligent.  Necessarily  in  crossing  a  road 
the  car  will  traverse  both  sides.  There  is  no  absolute 
right  to  occupy  either  side  of  the  road.  The  law  of  the 
road  is  that  vehicles  going  in  opposite  directions  shall  in 
passing  turn  out  to  the  right,  but  common  experience 
shows  that  drivers  on  country  roads  usually  use  the  cen- 
ter of  the  road. 

Negligence  must  be  determined  by  all  the  circum- 
stances, and  taking  the  plaintiff's  own  version  of  the 
affair  her  driver  was  guilty  of  contributory  negligence  in 
entering  the  street  the  way  he  did. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


McCrady  Bros,  Co.  v.  Pittsburgh  &  Lake  Erie  Rail- 
road Co.,  Appellant. 

Railroads— ^Rates — Freight  rates — Carriers — Public  Service  Com-- 
mission,. 

Where  on  an  appeal  from  an  order  of  the  Public  Service  Commis- 
sion fixing  a  freight  rate,  the  Superior  Court  finds  upon  the  record 
that  the  order  appealed  from  is  unreasonable,  or  based  upon  in- 
competent evidence  materially  affecting  the  order  of  the  commis- 
sion, or  otherwise  not  in  conformity  with  the  law,  it  may  reverse 
the  order  of  the  commission. 

The  fact  that  a  rate  is  prohibitive  does  not  make  it  per  se  un- 
lawful. There  are  many  elements  which  may  enter  into  the  fixing 
of  a  rate,  such  as  the  factor  of  distance,  ton-mile  revenue,  car-mile 
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revenue,  earnings  per  car,  and  a  comparison  of  the  rates  on  other 
commodities  of  equal,  or  higher  value,  the  volume  of  movement,  the 
value  of  the  service  to  the  shipper  or  consignee,  and  the  cost  of 
service.  When  all,  or  some  of  these  matters,  and  possibly  others, 
are  taken  into  consideration  it  does  not  follow  that  they  will  al- 
ways result  in  the  fixing  of  rates  that  will  make  it  profitable  for 
every  shipper  to  use  the  means  of  transportation.  His  need  may 
be  a  factor  to  be  considered,  but  it  is  not  a  determining  one.  The 
fact  that  traffic  does  not  move  is  not  conclusive  that  the  rates  are 
not  reasonable. 

It  is  not  proper  for  the  Public  Service  Commission  to  fix  a  rate  for 
a  route  of  a  mileage  of  thirteen  miles  upon  a  basis  of  what  the  rate 
should  be  upon  a  route  of  seven  and  six-tenths  miles,  when  it  does 
not  appear  that  the  shorter  route  is  available,  or  that  the  carrier 
whose  road  comprises  part  of  the  shorter  route  is  a  party  to  the  pro- 
ceedings. 

Argued  Dec.  13, 1916.  Appeal,  No.  336,  Oct.  T.,  1916, 
by  defendant,  from  order  of  the  Public  Service  Commis- 
sion, in  case  of  McCrady  Brothers  Company  v.  Pitts- 
burgh &  Lake  Erie  Railroad  Co.  and  Pejinsylvania  Rail- 
road Compg,ny.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Kephart,  Trbxler  and  Williams,  JJ.    Reyersed. 

Complaint  against  an  alleged  excessive  rate. 

The  complaint  before  the  Public  Service  Commission 
set  forth  that  the  complainant  is  a  Pennsylvania  corpora- 
tion engaged  in  the  sale  and  shipment  of  building  sand 
and  that  the  defendants  are  common  carriers ;  that  com- 
plainant owns  and  operates  a  sand  hoist  at  Braddock, 
Pennsylvania,*  on  the  line  of  the  Pittsburgh  &  Lake  Erie 
Railroad  from  which  point  it  ships  building  sand  in 
large  quantities ;  that  complainant  also  maintains  a  re- 
tail distributing  yard  for  sand  at  Wilkinsburg,  Pennsyl- 
vania, on  the  line  of  the  Pennsylvania  Railroad,  and  that 
the  freight  rate  of  42  cents  per  net  ton  on  carload  ship- 
ments of  sand  from  Braddock  to  Wilkinsburg,  is  unrea- 
sonable in  and  of  itself  and  is  higher  than  the  rate  from 
other  shipping  points  in  the  vicinity  of  Braddock  to  the 
prejudice  and  disadvantage  of  the  complainant. 

The  complaint  further  alleged  that  respondents  had 
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failed  to  provide  reasonable  through  rates  on  sand  from 
Braddock  on  the  Pittsburgh  &  Lake  Erie  Railroad  to  cer- 
tain other  destinations  on  the  Pennsylvania  Railroad, 
viz,  Wilmerding,  East  Pittsburgh,  Jeannette,  Greens- 
burg,  and  Indiana. 

The  prayer  of  the  complaint  was  that  the  respondents 
be  required  to  establish  from  Braddock  to  all  of  the  des- 
tinations named  the  same  rates  as  are  contemporane- 
ously made  effective  from  Thompson  and  McKeesport, 
Pennsylvania. 

Separate  answers  were  filed  on  behalf  of  the  Pennsyl- 
vania Railroad  Company  and  the  Pittsburgh  &  Lake 
Erie  Railroad  Company,  both  of  which  admitted  that 
respondents  were  common  carriers  but  denied  that  the 
charges  for  the  transportation  of  sand  referred  to  in  the 
comp|laint  were  unreasonable  or  unlawful  in  any  respect. 

The  court  made  an  order  reducing  the  rate  from  Brad- 
dock to  Wilkinsburg  to  thirty  cents. 

Error  assigned  was  the  order  of  the  court. 

Frederic  L.  Ballard  and  Oeorge  Stuart  Patterson,  for 
the  Pennsylvania  Railroad  Company,  with  them  John  M, 
StemJiagen^  John  G.  Frazer  and  Reed,  Smith,  Shaw  cf 
Beal,  for  the  Pittsburgh  &  Lake  Erie  Railroad  Company. 
— ^An  order  of  the  public  service  commission  requiring 
the  establishment  of  reduced  rates  must  be  based  on  suf- 
ficient and  competent  evidence,  and  must  not  be  ma- 
terially affected  by  incompetent  evidence.  Otherwise  it 
is  unreasonable  and  unlawful:  Interstate  Commerce 
Commission  v.  L.  &  N.  R.  R.  Co.,  227  U.  S.  88 ;  Interstate 
Commerce  Commission  v.  Union  Pacific  R.  R.  Co.,  222 
U.  S.  541 ;  Florida  East  Coast  Line  v.  United  States,  234 
U.  S.  185,-  Louisville  &  Nashville  R.  R.  Co.  v.  Finn,  235 
U.  S.  601 ;  Interstate  Commerce  Commission  v.  L.  &  N. 
R.  R.  Co.,  227  U.  S.  88;  Southern  Pacific  R.  R.  Co.  v. 
I.  C.  C,  219  U.  S.  433 ;  Interstate  Commerce  Commis- 
sion V.  Illinois  Central  R.  R.  Co.,  215  U.  S.  452. 
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The  determination  and  order  appealed  from  is  unrea- 

sonable  and  not  in  conformity  with  law  for  the  following 

reasons: 

(1)  The  determination  and  order  appealed  from  is 
materially  affected  by  incompetent  evidence. 

(2)  The  determination  and  order  appealed  froiji  is  un- 
supported by  substantial,  competent  evidence. 

(3)  The  determination  and  order  appealed  from  is  in- 
disputably contrary  to  the  evidence. 

( 4 )  The  determination  and  order  appealed  from  is  not 
based  on  the  evidence :  Railroad  Commissioners  of  Kan- 
sas V.  A.,T.  &  S.  F.  By.  Co.,  22 1.  C.  C.  407 ;  Union  Pacific 
R.  R.  Co.  V.  Goodridge,  149  U.  S.  680 ;  Louisville  &  Nash- 
ville R.  R.  Co.  V.  United  States,  238  U.  S.  1. 

In  a  proceeding  before  the  commission,  if  it  should  ap- 
pear that  different  rates  apply  from  two  or  three  points 
of  origin  to  the  same  destination,  ^nd  that  distance,  oper- 
ating conditions,  and  all  other  matters  affecting  rates  are 
substantially  the  same,  such  a  showing  might  warrant  a 
finding  of  undue  discrimination,  the  removal  of  which 
might  properly  be  required  by  the  commission.  But 
there  would  be  no  justification  for  a  finding  that  the 
higher  of  the  rates  compared  was  unreasonable,  and 
under  all  of  the  authorities  the  order  of  the  commission 
in  such  a  case  should  leave  the  carriers  free  to  remove 
the  discrimination  by  advancing  the  lower  rate,  if  they 
should  prefer  so  to  do :  Texas  &  Pacific  Ry.  Oo.  v.  United 
States,  205  Fed.  380 ;  Affirmed  in  Houston  &  West  Texas 
Ry.  Co.  V.  United  States,  234  U.  S.  342;  Railway  Com- 
mission of  Louisiana  v.  Arkansas,  Etc.,  Ry.,  41  I.  C.  C. 
83;  Business  Men's  League  of  St.  Louis  v.  Atchison, 
Etc.,  Ry.  Co.,  41  I.  C.  C.  13;  Gottron  Bros.  Co.  v.  G.  & 
W.  R.  R.  Co.,  28  I.  0.  C.  38;  Chamber  of  Commerce  of 
Houston,  Texas,  v.  I.  &  G.  N.  Ry.  Co.,  32  L  C.  C.  247; 
Merchants  Exchange  of  St.  Louis  v.  B.  &  O.  R.  R.  Co.,  34 
I.  C.  C.  341 ;  In  re  Cast  Iron  Pipe  from  North  Carolina 
Points,  38 1.  C.  C.  183. 

It  is  uniformly  held  by  all  authorities  that  one-line 
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rates  cannot  be  measured  by  two-line  rates  and  that  rates 
for  a  two-line  haul  may  properly  be  higher  than  rates  for 
a  one-line  haul  of  similar  length :  Loup  Creek  Colliery 
Co.  V.  Virginia  By.  Co.,  12  I.  C.  C.  471;  Snyder-Malone- 
Donahue  Co.  v.  C,  B.  &  Q.  R.  R.  Co.,  18  I.  0.  0.  498; 
Chamber  of  Commerce  of  Milwaukee  v.  C,  B.  I  &  P.  By. 
Co.,  15  I.  C.  C.  460. 

Berne  H.  Evwus^  for  the  Public  Service  Commission. — 
The  commodity  involved  in  this  case  is  river  sand  which 
is  largely  used  in  building  and  which  is  obtained  by 
dredging  in  any  of  the  rivers  about  Pittsburgh.  It  is 
therefore  shipped  from  a  number  of  hoists,  and  one  of 
the  principal  markets  is  the  rapidly  expanding  section 
along  the  main  line  of  the  Pennsylvania  Bailroad  east  of 
East  Liberty.  Sand  is  a  low  grade  commodity,  which 
loads  heavily  and  is  not  liable  to  loss.  Its  value  is  com- 
paratively little  and  all  these  considerations  call  for  a 
low  rate  of  transportation:  Bailroad  Commission  of 
Kansas  v.  A.,  T.  &  S.  F.  By.  Co.,  22 1.  C.  C.  407 ;  Bates  on 
Plaster  and  Gypsum  Bock,  27  I.  C.  C.  67. 

The  Public  Service  Commission  is  an  expert  body 
which  performs  functions  in  the  interests  of  the  general 
public  in  the  same  manner  as  the  Interstate  Commerce 
Commission  and  it  is  authorized  to  avail  itself  of  in- 
formation in  the  same  manner  as  that  commission: 
Joynes  v.  Pennsylvania  B.  B.,  17  I.  C.  C.  361. 

Opinion  by  Trbxlbb,  J.,  March  16, 1917 : 
The  Public  Service  Commission  fixed  the  following 
rates  per  net  ton  on  sand  and  gravel  from  Braddock  (P. 
&  L.  E.  B.  B.)  to  Wilkinsburg,  Pa.,  30  cents,  Wilmerding, 
Pa.,  37  cents.  East  Pittsburgh,  Pa.,  37  cents,  Jeannette, 
Pa.,  53  cents,  Greensburg,  Pa.,  53  cents,  Indiana,  Pa.,  62 
cents,  which  rates  it  found  and  determined  to  be  just  and 
reasonable  and  remunerative  to  the  carriers.  The  car- 
riers complained  against  having  appealed  from  the  de- 
cision of  the  Public  Service  Commission,  it  remains  for 
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US  to  determine  whether  or  not  the  above  rates  are  rea- 
sonable and  in  conformity  to  law.  In  considering  the 
questions  involved  we  are  confined  to  the  record  as  pre- 
sented to  us.  The  Public  Service  Commission  Act  of 
July  26, 1913,  P.  L.  1374,  Art.  V,  Sec.  3,  provides  that  the 
commission  shall  determine  all  matters  presented  to 
them  after  hearing  and  (Art.  VI,  Sec.  18)  that  a  record 
shall  be  made  of  the  testimony  taken  therein  and  find- 
ings if  any  based  upon  such  testimony.  Upon  appeal  this 
court  is  charged  with  the  duty  of  inquiring,  whether 
upon  the  record,  the  order  is  reasonable  and  in  conform- 
ity with  law  ( Sec.  22) ,  the  order  of  the  commission  being 
prima  facie  evidence  of  its  reasonableness  and  the  burden 
being  upon  the  appellant  of  proving  the  contrary  and  the 
notes  of  testimony  are  to  be  considered  as  the  testimony 
in  the  case  (Sec.  23).  If  the  Superior  Court  upon  the 
record  find  that  the  order  appealed  from  is  unreasonable 
or  based  upon  incompetent  evidence  materially  affecting 
the  determination  or  order  of  the  commission,  or  other- 
wise not  in  conformity  to  law  it  may  reverse  the  order  of 
the  commission  (Sec.  24). 

The  rate  between  Braddock  and  Wilkinsburg  com- 
plained of  was  42  cents.  This  was  a  joint  rate  for  the 
Philadelphia  &  Lake  Erie  and  the  Pennsylvania 'Rail- 
roads. The  commission  reduced  this  to  30  cents.  The 
complainant  had  a  sand  hoist  at  Braddock  and  a  retail 
yard  at  Wilkinsburg,  and  alleged  that  the  defendants 
charged  higher  rates  to  Wilkinsburg  and  certain  other 
points  than  they  did  from  other  shipping  points  in  the 
vicinity  of  Braddock  to  the  same  destination  to  the  preju- 
dice of  the  complainant  and  that  the  rates  in  themselves 
were  unreasonable.  If  we  turn  to  the  report  of  the  com- 
mission we  find  that  its  order  fixing  the  rates  is  based 
upon  the  following  premises,  (a)  The  rates  attacked  are 
so  high  as  to  be  prohibitive,  (b)  Being  prohibitive  they 
are  therefore  unlawful  and  unreasonable,  (c)  Being 
unreasonable  there  must  be  some  lower  rates  established 
to  take  their  place. 


Digitized  by 


Google 


McCRADT  BROS.  CO.  v.  PGH.  &  L.  E.  R.  R.  CO.,  Appel.  313 
307,  (1917).]  Opinion  of  the  Court. 

It  has  been  said  that  the  question  of  the  reasonableness 
of  rates  is  always  a  perplexing  one.  A  great  variety  of 
considerations  are  necessarily  involved  in  each  instance. 
In  coming  to  the  conclusion  that  the  existing  rates  were 
prohibitive  the  commission  used  the  following  language : 
"The  carriers  have  established  a  commodity  rate,  and 
this  may  be  considered  as  some  evidence  of  the  fact  that 
there  is  traffic  to  be  moved  between  the  points  covered  by 
such  rate ;  if  the  rate  is  fixed  so  high  as  to  be  prohibitive, 
then  it  defeats  its  own  ends  and  we  may  properly  con- 
clude it  to  be  unjust  and  unreasonable."  We  cannot  ac- 
cede to  the  proposition  that  the  fact  that  a  rate  is  pro- 
hibitive makes  it  per  se  unlawful.  There  are  many  ele- 
ments which  may  enter  into  the  fixing  of  a  rate,  such  as 
the  factor  of  distance,  ton-mile  revenue,  car-mile  revenue, 
earnings  per  car  and  a  comparison  of  the  rates  on  other 
commodities  of  equal  or  higher  value,  the  volume  of 
movement,  the  value  of  the  service  to  the  shipper  or  con- 
signee and  the  cost  of  service.  See  Art.  Ill,  Sec.  1  (b). 
When  all  or  some  of  these  matters  and  possibly  others, 
which  are  not  mentioned  are  taken  into  consideration 
it  does  not  follow  that  they  will  always  result  in  the 
fixing  of  rates  that  will  make  it  profitable  for  every 
shipper  to  use  the  means  of  transportation.  His  need 
may  be  a  factor  to  be  considered  but  it  is  not  a  deter- 
mining one.  The  fact  that  traffic  does  not  move  is  not 
conclusive  that  the  rates  are  not  reasonable.  If  we 
look  at  the  testimony  we  find  nothing  that  shows  that 
the  rates  from  Braddock  to  points  mentioned  are  per  se 
prohibitive  but  that  plaintiff  claims  that  they  are  too 
high  in  comparison  to  the  rates  applicable  to  other  pro- 
ducers from  other  points.  This  may  be  evidence  that 
the  rates  need  adjustment  but  is  not  proof  that  the  rates 
are  in  themselves  too  high  for  the  other  rates  may  be  too 
low.  The  question  thus  resolves  itself  not  into  the  un- 
reasonableness of  the  rates  per  se  but  considered  as  a 
competitive  rate.  The  commission  did  not  find  that  the 
rate  was  unreasonable,  as  giving  an  undue  preference. 


Digitized  by 


Google 


314  McgRADY  BROS.  CO.  v.  PGH.  &  L.  E.  R.  R.  CO.,  Appel. 
Opinion  of  the  Court.     [66  Pa.  Superior  Ct. 

But  assuming  that  the  rates  are  fixed  by  comparison 
with  other  rates  although  the  commission  does  not  arrive 
at  its  conclusion  by  this  method  we  find  a  more  serious 
error  in  the  fact  that  the  commission  fixed  the  rates  upon 
the  shorter  route  between  Braddock  and  Wilkinsburg 
and  other  points  named.  There  is  no  doubt  in  fixing  a 
rate,  ordinarily  it  is  the  shortest  route  between  the  points 
that  must  primarily  be  considered  to  control  the  rate. 
The  facts  in  this  case  show  that  the  present  route  used  by 
the  respondents  is  from  Braddock  via  the  P.  McKee  &  Y 
Transfer,  the  Penna.  R.  R.  to  Thompson  and  thence  via 
East  Pittsburgh  to  Wilkinsburg  the  point  of  destination, 
a  total  of  17  miles  including  constructive  bridge  mileage 
or  13  miles  by  the  ordinary  computation.  The  commis- 
sion adopted  the  rates  suggested  by  the  complainants  and 
these  rates  are  premised  upon  a  route  going  from  Brad- 
dock to  Wilkinsburg  via  Bessemer  over  the  Union  Rail- 
road. The  Union  Railroad  Co.  is  not  a  defendant  in  this 
case.  If  it  were  desired  to  show  that  the  shorter  route 
was  a  feasible  route  and  that  the  rate  was  to  be  fixed  in 
relation  to  it,  the  Union  R.  R.  Co.  should  have  been  made 
a  party  to  the  proceedings  or  at  least  at  some  place  in  the 
proceedings  notice  should  have  been  served  upon  it  so 
that  it  might  be  heard  upon  any  or  all  the  subjects  which 
are  pertinent  to  an  inquiry  of  this  kind.  There  is  noth- 
ing to  show  that  the  Union  R.  R.  Co.  is  compelled  to 
grant  facilities  for  the  conveyance  of  sand  from  Brad- 
dock to  Wilkinsburg  at  the  rates  set  by  the  commission 
or  that  such  facilities  exist.  The  rates  fixed  apply  only 
to  the  roads  who  were  parties  to  the  proceeding.  It  is 
not  right  that  the  commission  should  fix  a  rate  for  a 
route  of  a  mileage  of  13  miles  upon  a  basis  of  what  the 
rate  should  be  upon  a  route  of  7.6  miles  when  it  does  not 
appear  that  the  shorter  route  is  available,  or  that  the 
carrier  whose  road  comprises  part  of  the  shorter  route  is 
a  party  to  the  proceedings. 

The  order  of  the  commissipn  is  reversed. 
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Squier,  Appellant,  v.  Grand  Fraternity. 

Beneficial  associations — Consolidation  and  merger — Exchange  of 
certificates — Sharing  in  surplus  fund. 

Where  a  beneficial  association  merges  and  consolidates  with 
another  beneficial  association  under  an  agreement  by  which  the 
members  of  the  first  association  may  exchange  their  certificates 
for  the  certificates  of  the  consolidated  company,  if  they  desire,  or 
retain  the  old  certificates  under  the  original  beneficiary  contracts, 
which  "shall  remain  intact,  and  be  assumed  by  the  consolidated 
society  according  to  the  terms  of  the  constitution  and  laws  of  the 
original  society,'*  and  subsequently  the  consolidated  society  issues 
a  circular  advising  the  members  of  the  old  society  to  exchange 
their  certificates,  by  which  they  would  become  entitled  to  a  credit 
on  the  new  certificates,  of  a  portion  of  a  certain  fund  described  as 
a  surplus  from  the  first  society,  and  a  member  of  the  first  society 
dies  without  having  changed  his  certificate,  and  in  default  on  pay- 
ment of  assessments,  his  beneficiary  cannot  claim  that  the  assess- 
ments had  been  paid  by  credits  on  the  surplus  fund,  in  the  absence 
of  any  evidence  whatever  that  such  surplus  fund  was  applicable  to 
the  payment  of  assessments  due  by  members  of  the  first  society  who 
had  not  changed  their  certificates. 

Argued  Nov.  2,  1916.  Appeal,  No.  284,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  No.  5,  Philadelphia 
Co.,  Sept.  T.,  1913,  No.  1917,  for  defendant  n.  o.  v.  in 
case  of  Lee  W.  Squier  v.  The  Grand  Fraternity.    Before 

ORLADY,    p.    J.,    POETEB^    HENDERSON,    HbAD,    KEPHART, 

Trbxlbr  and  Williams,  JJ.    Affirmed. 

Assumpsit  for  death  benefits.    Before  Staakb,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  the  jury  returned  a  verdict  for  the  plain 
tiflf  for  f  1,192.  Subsequently  judgment  was  entered  for 
defendant  n.  o.  v. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 
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Joseph  W.  Shannon^  for  appellant. — The  plaintiff's 
brother,  Burton  O.  Squier  (the  decedent),  is  entitled  to 
have  his  equitable  share  of  a  certain  fund,  called  by  the 
officers  and  directors  of  the  society  a  surplus  fund, 
credited  to  the  payment  of  his  dues  and  assessments: 
Girard  Life  Ins.  Co.  v.  Mut.  L.  Ins.  Co.,  97  Pa.  1 ;  Mat- 
lack  V.  The  Mut.  Life  Ins.  Co.  of  N.  Y.,  180  Pa.  360; 
Murray  v.  Iron  Hall,  9  Pa.  Superior  Ct.  89;  Bannister 
V.  Spring  Garden  Mut.  Fire  Ins.  Co.,  50  Pa.  Superior 
Ct.  613;  Crumpton  v.  Pittsburgh  Council,  1  Pa.  Su- 
perior Ct.  613;  Eldred  v.  Hazlett,  33  Pa.  307;  Stauffer 
V.  Penn  Mut.  Fire  Ins.  Assn.,  164  Pa.  199;  Mentz  v. 
Lancaster  Fire  Ins.  Co.,  79  Pa.  475. 

Russell  Duane,  with  him  William  R.  Newgeon,  for  ap- 
pellee.— The  plaintiff  is  estopped  from  setting  up  the 
claim  tfiat  his  brother  was  entitled  to  a  share  of  the 
Americus  funds,  he  not  having  changed  his  certificate 
as  required  by  the  resolution:  Louchheim  v.  Somerset 
B.  &  L.  Assn.,  25  Pa.  Superior  Ct.  325;  Reel  v.  Elder, 
62  Pa.  308;  Eldred  y.  Hazlett,  33  Pa.  307;  Stauffer  v. 
Penn  Mut.  L.  Ins.  Assn.,  164  Pa.  199. 

Opinion  by  Henderson,  J.,  March  16, 1917 : 
This  is  an  action  on  a  beneficiary's  certificate  issued 
to  Burton  O.  Squier  January  11,  1899,  by  a  fraternal 
organization  known  as  the  "Order  of  Americus,"  pay- 
able on  the  death  of  the  insured  to  his  brother,  the  plain- 
tiff. In  1904  this  society  entered  into  an  agreement  of 
consolidation  with  a  similar  corporation  known  as  "The 
Grand  Fraternity."  It  was  provided  in  the  contract  of 
consolidation  entered  into  between  the  two  organizations 
that  the  consolidated  society  should  operate  under  the 
charter  and  name  of  "The  Grand  Fraternity,"  "adopting 
and  putting  into  effect  its  constitution,  laws,  rules  and 
regulations  except  in  so  far  as  it  may  be  necessary  to 
carry  out  the  contracts  of  members  of  the  Order  of 
Americus,  which  contracts  are  to  be  kept  in  force,  de- 
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termined  and  governed  by  the  terms  and  conditions 
specified  therein  in  accordance  with  the  book  of  laws  9f 
the  Order  of  Americus  in  force  at  the  time  this  consoli- 
dation goes  into  effect/'  It  was  further  provided  in  the 
same  contract  that  "the  insurance  or  beneficiary  con- 
tracts of  all  members  of  each  of  the  societies,  parties 
hereto,  shall  remain  intact  and  be  assumed  by  the  con- 
solidated society,  according  to  the  terms  and  conditions 
of  said  contracts  and  the  constitution,  laws,  rules  and 
regulations  of  each  society  existing  and  in  force  at  the 
time  this  consolidation  takes  effect."  By  virtue  of  the 
consolidation  the  defendant  assumed  and  agreed  to  pay 
"all  benefits  payable  under  the  said  beneficiary  certifi- 
cates of  the  said  Order  of  -^ericus  in  the  manner  and 
under  the  conditions  prescribed  in  the  constitution  and 
by-laws,  rules  and  regulations  of  the  said  Order  of 
Americus  in  force  at  and  immediately  before  the  said 
consolidation."  Provision  was  made  for  the  surrender 
of  certificates  issued  by  the  Order  of  Americus  and  the  ac- 
ceptance in  lieu  thereof  of  certificates  of  The  Grand  Fra- 
ternity after  which  membership  in  the  Order  of  Ameri- 
cus ceased  and  all  contract  relations  of  the  member  were 
transferred  to  The  Grand  Fraternity.  The  rates  of  as- 
sessment were  higher  in  the  latter  organization  than  in 
the  Order  of  Americus  and  some  of  the  members  of  that 
order  did  not  surrender  their  beneficiary  certificates  and 
take  out  new  certificates  from- The  Grand  Fraternity, 
one  of  whom  was  Burton  O.  Squier.  The  status  of  such 
members  was  that  their  rights  under  their  beneficiary 
certificates  were  to  be  worked  out  in  accordance  with 
the  laws  of  the  Order  of  Americus  in  force  at  the  time 
of  the  consolidation.  Burton  O.  Squier  failed  to  pay  his 
dues  for  the  month  of  October,  1912,  and  was  for  that 
reason  suspended  for  nonpayment.  He  died  December 
6,  1912.  On  Dec.  18,  1912,  the  plaintiff  sent  to  the  de- 
fendant a  check  for  the  dues  of  October,  November  and 
December,  amounting  to  f  4.04.  This  check  was  returned 
with  the  information  that  Burton  O.  Squier  had  been 
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suspended  in  October  for  nonpayment  of  dues.  The  fact 
of  the  nonpayment  of  dues  and  the  suspension  is  not 
controverted  but  the  plaintiff  seeks  to  avoid  the  effect  of 
the  suspension  by  showing  that  The  Grand  Fraternity 
received  a  fund  from  the  Order  of  Americus  amounting 
to  $40,587,  to  a  part  of  which  the  insured  was  entitled; 
that  this  was  applicable  to  the  payment  of  dues  and  that 
he  was  therefore  wrongly  suspended.  To  support  this 
position  reliance  is  placed  on  a  circular  letter  issued  by 
the  defendant  dated  August  1,  1908,  in  which  members 
holding  certificates  of  The  Order  of  Americus  were  ad- 
vised to  change  their  certificates  to  certificates  of  The 
Grand  Fraternity,  by  doing  which  they  would  become 
entitled  to  a  credit  on  the  new  certificates  of  a  propor- 
tion of  this  fund  described  as  "The  Americus  Surplus." 
The  reason  given  for  such  change  of  certificate  was  that 
the  rate  of  assessment  on  the  members  holding  the  Order 
of  Americus  certificates  was  so  low  that  the  insurance 
could  not  be  maintained.  It  is  urged  that  the  defendant, 
having  admitted  the  possession  of  a  "surplus"  fund,  is 
now  estopped  from  denying  the  possession  of  such  a  fund 
and  that  the  share  of  Burton  O.  Squier  therein  was  more 
than  sufficient  to  pay  the  October,  November  and  De- 
cember assessments  due  by  him  and  which  the  defendant 
was  bound  to  appropriate  for  that  purpose.  It  will  be 
seen  from  an  examination  of  the  circular  that  the  defend- 
ant only  proposed  to  give  a  credit  from  this  fund  to 
former  members  of  the  Order  of  Americus  who  sur- 
rendered their  Americus  certificates  and  took  out  new 
certificates  in  The  Grand  Fraternity  at  a  higher  rate  of 
assessment.  There  is  nothing  in  the  letter  from  which  it 
may  be  concluded  that  the  fund  to  which  reference  was 
made  was  one  from  which  the  holders  of  certificates  of 
the  Order  of  Americus  were  entitled  to  a  distribution  or 
an  appropriation  on  account  of  assessments.  Whatever 
rights  the  holders  of  Americus  certificates  had  were  to 
be  worked  out  in  accordance  with  the  laws  of  the  Order 
of  Americus  as  that  society  was  organized  and  conducted 
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before  the  consolidation.  Unless  it  is  made  to  appear 
that  a  fund  existed  of  which  Burton  O.  Squier  was  en- 
titled to  a  distributive  share  there  was  nothing  with 
which  the  assessments  could  be  paid.  The  evidence  does 
not  show  that  the  $40,587  which  The  Grand  Fraternity 
took  over  was  a  surplus  distributive  among  the  Order  of 
Americus  certificate  holders.  The  defendant  offered  to 
prove  that  there  was  no  surplus  whatever  in  that  com- 
pany but  this  offer  on  objection  of  the  plaintiff  was  ex- 
cluded by  the  learned  trial  judge.  However,  it  was  the 
burden  of  the  plaintiff  to  show  that  there  was  a  fund  ap- 
plicable to  the  payment  of  the  assessments  and  this  does 
not  appear  in  the  evidence.  There  was  a  provision  in  the 
book  of  laws  of  the  Order  of  Americus  for  the  accumu- 
lation of  a  surplus  fund  as  provided  in  section  93  but 
the  evidence  does  not  show  that  that  fund  ever  had  an 
existence.  The  section  declares  that  an  equalization  sum 
shall  be  accumulated  by  the  appropriation  of  20  per  cent, 
of  the  monthly  income  on  each  beneficial  certificate 
which  fund  is  to  be  used  only  to  pay  Supreme  Council 
dues  on  life  membership  certificates  and  deatii  losses  in 
excess  of  the  provision  made  in  the  Mortuary  Fund.  In 
case  the  equalization  fund  should  grow  to  exceed  five 
per  cent,  of  the  face  value  of  the  certificates  in  force  the 
excess  was  to  constitute  a  surplus  fund  the  annual 
amount  of  which  shall  be  credited  pro  rata  to  all  niem- 
bers  in  good  standing  whose  beneficiary  certificates  were 
five  years  old  or  more.  This  is  the  only  provision  for  a 
surplus  fund  found  in  the  Order  of  Americus  laws.  It 
only  exists  contingently  and  there  was  no  testimony  that 
such  a  fund  existed  at  the  consolidation  or  ever  had  ex- 
isted. It  could  only  exist  when  the  equalization  fund 
exceeded  five  per  cent,  of  the  face  value  of  the  certificates 
outstanding  and  no  attempt  was  made  to  show  that  such 
a  fund  had  been  created.  "The  Americus  surplus  referred 
to  in  the  letter  cannot  be  presumed  to  be  the  equalization 
fund  in  excess  of  five  per  cent,  of  the  liabilities  on  certifi- 
cates and  until  it  is  made  to  appear  that  the  fund  ex- 
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isted  which  was  applicable  to  the  payment  of  assess- 
ments the  defendant's  liability  is  not  established.  The 
plaintifPs  case  is  not  aided  by  the  evidence  that  some  of 
the  members  of  the  Order  of  Americus  who  surrendered 
their  certificates  and  took  out  new  certificates  in  The 
Grand  Fraternity  received  a  credit  on  their  new  certifi- 
cates for  assessments.  The  case  does  not  disclose  what 
authority  The  Grand  Fraternity  had  to  take  such  action 
but  Burton  O.  Squier  had  not  put  himself  in  the  position 
of  those  who  accepted  the  new  certificates  and  became 
bound  to  conform  to  the  law  of  The  Grand  Fraternity  as 
to  the,  amount  of  assessments  to  be  paid.  The  certificate 
involved  in  this  action  was  one  issued  by  the  Order  of 
Americus  and  is  to  be  governed  by  the  law  of  that  order 
as  was  expressly  provided  in  the  contract  of  consoli- 
dation. There  is  no  principle  of  estoppel  available  to  aid 
the  plaintiff.  There  was  no  admission  by  the  defendant 
that  the  fund  called  the  "surplus  fund"  was  applicable 
to  the  payment  of  assessments  of  those  who  still  retained 
their  certificates  in  the  Order  of  Americus  nor  is  there 
any  evidedce  that  Burton  O.  Squier  acted  on  the  admis- 
sion of  a  surplus  or  that  he  was  in  any  way  prejudiced 
by  an  assurance  that  his  assessment  would  be  paid.  On 
the  contrary,  the  evidence  is  that  he  intended  to  pay  the 
assessment  but  for  some  reason  omitted  to  do  so.  The 
letter  of  the  plaintiff  to  the  defendant,  "Exhibit  H," 
makes  this  clear.  The  insured  was  not  adversely  af- 
fected, therefore,  by  the  issuing  of  the  circular.  He 
could  have  brought  himself  within  its  provisions  by  sur- 
rendering his  Americus  certificate  and  accepting  one 
from  The  Grand  Fraternity  with  its  new  obligations  but 
there  is  a  lack  of  proof  that  he  had  any  standing  as  a 
holder  of  the  Americus  certificate  to  take  from  the  fund 
of  that  order  any  sum  to  be  applied  on  the  payment  of 
assessments. 
The  judgment  is  therefore  affirmed. 
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Horwitz  V.  Wohlmuth,  Appellant. 

Courts — Municipal  Court  of  Philadelphia  County — Jurisdiction 
— Six  hundred  dollar  limit — Amendment— Certificate  of  amount. 

Where  on  a  bill  in  equity  for  ^n  injunction  filed  in  the  Munic- 
ipal Court  of  Philadelphia  County,  it  appeared  that  defendant  had 
sold  his  business  and  stock  of  goods  to  plaintiff  for  $675,  and  had 
agreed  not  to  engage  in  the  same  business  within  a  radius  of  five 
full  blocks,  the  court  has  jurisdiction  to  entertain  the  bill  where 
the  trial  judge  finds  as  a  fact  that  the  promise  not  to  engage  in  the 
business  was  of  the  value  of  $400  and  the  plaintiff  in  his  bill 
claimed  no  Specific  amount.  In  9uch  a  case  after  the  court  has 
entered  a  decree  nisi  against  the  defendant,  it  may  permit  the  plain- 
tiff to  amend  the  bill  so  as  to  certify  that  $400  was  the  amount  in 
controversy. 

Argued  Dec.  15, 1916.  Appeal,  No.  345,  Oct.  T.,  1916, 
by  defendant,  from  decree  of  Municipal  Court  of  Phila- 
delphia Co.,  May  T.,  1916,  No.  41,  on  bill  in  equity  in 
case  of  Samuel  Horwitz  v.  Louis  Wohlmuth  and  Eva 
Wohlmuth.  Before  Orlady,  P.  J.,  Poetbr,  Henderson, 
Head,  Kephart,  Trexlbr  and  Wiluams,  J  J.    Affirmed. 

Bill  in  equity  for  an  injunction  and  for  damages. 

In  addition  to  the  facts  stated  in  the  opinion  of  the 
Superior  Court,  it  appeared  that  the  amount  mentioned 
in  the  certificate  filed  as  an  amendment  to  the  bill  was 
1400. 

Error  assigned  was  in  refusing  to  dismiss  the  bill  for 
want  of  jurisdiction. 

Walter  Thomas^  for  appellants,  cited :  Nixon's  Est,  48 
Pa.  Superior  Ct.  259 ;  Neubert  v.  Armstrong  Water  Co., 
26  Pa.  Superior  Ct.  608;  Caruso  Ti  Gallo,  62  Pa.  Su- 
perior Ct.  584. 

Joseph  Gross ^  for  appellee,  cited :  Smith's  Est.^  59  Pc^t 
Superior  Ct.  8. 
Vol.  lxvj— 3X 
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Opinion  by  Henderson,  J.,  March  16, 1917 : 
The  appellant  presents  but  one  assignment  of  error 
and  that  challenges  the  jurisdiction  of  the  court  on  the 
ground  that  the  subject  of  controversy  exceeded  f  600  in 
value.  The  proceeding  is  a  bill  in  equity  to  restrain  the 
defendants  from  carrying  on  the  business  of  selling 
candy,  tobacco,  cigars  and  other  articles  of  merchandise 
in  violation  of  an  agreement  entered  into  between  the 
plaintiff  and  Louis  Wohlmuth  on  the  26th  of  October, 
1915,  at  which  time  the  plaintiff  bought  from  the  said 
defendant  the  fixtures  and  contents  of  his  store  at  4252 
Main  street  in  the  City  of  Philadelphia.  This  contract 
provided  that  the  '^vendor  shall  not  and  will  not  engage 
as  principal,  agent  or  employee  in  a  business  of  the  same 
kind  and  nature  within  a  radius  of  five  full  blocks  from ' 
the  store  theretofore  carried  on  by  the  said  defendant.'^ 
The  consideration  for  the  sale  was  f 675.  The  bill  al- 
leged that  the  defendant,  Louis  Wohlmuth,  in  violation 
of  his  agreement  had  opened  and  was  conducting  a  simi- 
lar and  like  business  at  121  Levering  street,  Philadel- 
phia, which  location  was  less  than  five  blocks  from  the 
premises  purchased  by  the  plaintiff  and  that  while  the 
business  was  carried  on  in  the  name  of  Eva  Wohlmuth, 
the  wife  of  Louis  Wohlmuth,  it  was  in  reality  managed, 
operated  and  maintained  by  the  said  Louis  and  in  his 
behalf,  the  use  of  the  name  of  Eva  Wohlmuth  being  a 
mere  subterfuge  to  enable  her  husband  to  avoid  his  con- 
tract with  the  complainant.  The  defendants  filed  an 
answer  denying  the  material  averments  of  the  bill  and 
the  case  was  so  proceeded  with  that  the  facts  were  found 
in  favor  of  the  complainant  by  the  trial  court  and  a  de- 
cree nisi  entered  June  28,  1916,  which  was  made  final 
September  18,  1916.  No  objection  to  the  jurisdiction 
of  the  court  was  suggested  in  the  answer,  the  question 
having  been  first  raised  apparently  July  1,  1916,  in  an 
exception  filed  to  the  decree.  The  position  taken  by  the 
appellant's  counsel  is  that  the  contract  of  sale  between 
the  complainant  and  the  defendant,  Louis  Wohlmuth,  is 
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the  matter  or  thing  in  controversy  and  that  inasmneh 
as  the  consideration  recited  in  the  contract  is  |675,  it 
appears  on  the  face  of  the  bill  that  the  court  is  without 
jurisdiction.  An  examination  of  the  bill  makes  it  ap- 
parent, however,  that  the  complainant  is  not  alleging  an 
entire  loss  of  his  bargain  but  a  breach  of  the  contract 
with  respect  to  the  entering  into  a  business  in  competi- 
tion with  the  complainant  within  the  restricted  territory. 
The  consideration  paid  for  the  store  and  the  good  will 
and  the  right  to  conduct  the  business  without  interfer- 
ence from  the  defendant,  Louis  Wohlmuth,  is  an  entirely 
different  thing  from  the  damage  resulting  to  the  com- 
plainant because  of  the  breach  of  the  contract.  The 
learned  trial  judge  found  as  one  of  the  facts  that  f 400 
of  the  consideration  above  recited  was  the  value  of  the 
promise  of  Louis  Wohlmuth  that  he  would  not  engage  as 
principal,  agent  or  employee  in  a  business  of  the  same 
kind  and  nature  within  the  territory  described  in  the 
contract.  On  the  facts,  therefore,  the  case  was  clearly 
within  the  jurisdiction  of  the  court.  The  Tenth  Section 
of  the  Act  of  July  12, 1913,  creating  the  Municipal  Court 
gives  jurisdiction  "in  all  cases  in  equity  where  the  value 
of  the  matter  or  thing  in  controversy  exclusive  of  interest 
and  costs  does  not  exceed  the  sum  of  |600."  It  is  fur- 
ther provided  in  the  same  section-  that  "the  amount 
claimed  by  the  plaintiff  where  the  said  claim  is  for  a  sum 
certain  shall  be  conclusive  as  to  the  jurisdiction  of  the 
court;  j^nd  in  all  actions  brought  for  the  recovery/ of 
money  and  in  actions  at  law  or  in  equity  not  involving 
any  sum  certain  the  plaintiff  shall  file  with  his  statement 
a  certificate  as  to  the  amount  of  the  thing  or  matter  in 
controversy.^^  After  the  decree  nisi  was  entered  the 
complainant  applied  to  the  court  for  leave  to  amend  the 
bill  by  filing  a  certificate  of  the  amount  in  controversy 
which  was  duly  allowed  by  the  court  and  the  bill 
amended  nunc  pro  tunc  as  of  the  date  of  filing.  No  ex- 
ception was  taken  to  this  action  and  as  the  case  now 
stands  the  value  of  the  thing  in  action  appears  in  the  bilL 
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We  have  no  doubt  in  regard  to  the  power  of  the  court  to 
permit  the  amendment  even  after  the  evidence  was 
closed.  The  defendants  were  in  no  wise  prejudiced ;  the 
subject  of  the  controversy  was  not  changed  and  the 
amendment  conformed  to  the  facts  as  established  by  the 
evidence.  The  Act  of  May  4, 1864,  P.  L.  775,  gives  ample 
authority  to  the  courts  to  permit  amendments  to  bills, 
answers,  pleas  or  other  matters  in  equity  and  this  au- 
thority has  been  freely  exercised  in  aid  of  the  expedi- 
tious administration  of  justice.  We  are  not  prepared  to 
assent  to  the  proposition  that  the  court  had  not  jurisdic- 
tion because  the  complainant  did  not  in  the  first  instance 
file  a  certificate  as  to  the  value  of  the  thing  in  contro- 
versy. It  is  this  value  which  determines  the  jurisdic- 
tion of  the  court  and  the  certificate  should  be  filed  as  re- 
quired by  the  statute.  The  defendants  might  have  de- 
clined to  proceed  to  trial  because  it  did  not  appear  that 
the  subject  of  controversy  did  not  exceed  f  600  in  value 
but  having  gone  through  the  trial  without  objection  on 
that  account  it  is  too  late,  after  the  amendment  is  al- 
lowed, to  be  heard.  The  court's  jurisdiction  is  not  de- 
clared by  the  statute  only  to  exist  when  the  certificate  of 
value  is  filed.  Jurisdiction  is  first  gi*anted  to  the  limit 
fixed.  The  act  then  provides  a  means  by  which  that 
jurisdiction  may  be  ascertained.  Such  a  certificate  may 
properly  be  filed  nunc  pro  tunc.  A  similar  question  was 
raised  in  Dick's  App.,  106  Pa.  589,  where  a  bill  in  equity 
was  filed  under  the  Act  of  June  13, 1840,  for  an  account 
render.  That  statute  gave  the  Courts  of  Common  Pleas 
equitable  jurisdiction  in  such  a  proceeding.  It  provided 
however,  in  Section  19,  that  "No  bill  in  chancery  shall 
be  entertained  unless  the  counsel  filing  the  same  shall 
certify  that,  in  his  opinion,  the  case  is  of  such  a  nature 
that  no  adequate  remedy  can  be  obtained  at  law."  The 
complainants  filed  a  bill  for  an  account  but  their, coun- 
sel neglected  to  file  the  certificate  required  by  the  statute. 
After  a  master  Jiad  been  appointed  the  court  refused  to 
permit  an  amendment  in  that  respect  and  dismissed  the 
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bill  for  that  reason.  It  will  be  observed  that  the  Act  of 
1840  prohibits  the  court  from  entertaining  a  bill  unless 
the  counsel  shall  certify  as  therein  provided.  The  act 
constituting  the  Municipal  Court  contains  no  such  pro- 
hibition. Yet,  in  the  case  cited  it  was  held  to  be  clear 
that  the  court  had  power  to  permit  the  amendment  and 
to  direct  that  the  filing  be  as  of  the  date  of  the  filing  of 
the  bill,  and  in  the  opinion  the  court  said :  "A  plainer 
case  for  amendment  is  not  likely  to  arise  in  practice.^' 
It  was  further  said  that  "the  ruling  of  a  court  of  equity 
on  a  motion  to  amend  will  not  be  reversed  save  for  plain 
and  hurtful  error.^'  The  facts  being  sufficient  to  give 
the  court  jurisdiction  the  objection  is  not  to  the  power 
of  the  court  to  hear  the  case  but  to  the  form  in  which  it 
is  brought  before  it.  Of  similar  import  is  Schenley,  et  al., 
V.  The  Commonwealth,  for  the  use  of  the  City  of  Alle- 
gheny, 36  Pa.  29.  In  that  case  the  Acts  of  Assembly  of 
June  16,  1836,  and  of  March  13,  1844,  required  that  all 
civil  actions  in  which  the  City  of  Pittsburgh  or  of  Alle- 
gheny may  be  directly  or  indirectly  interested  should 
be  tried  in  the  district  court  before  a  jury  from  which 
all  persons  resident  or  owning  property  in  said  city  shall 
be  omitted.  The  acts  further  provided  that  the  certifi- 
cate of  the  Mayor's  Court  of  the  City  of  Pittsburgh  or  of 
the  Presiding  Judge  of  the  Fifth  Judicial  District  com- 
posed of  the  County  of  Allegheny  that  the  indictment  or 
civil  cause  proposed  to  be  removed  was  in  his  opinion 
within  the  meaning  of  the  seventh  section  of  the  act 
should  be  conclusive  evidence  of  the  jurisdiction  of  the 
District  Court  in  such  case  and  that  thereupon  all  papers 
connected  therewith  should  be  transmitted  to  the  Dis- 
trict Court.  Objection  was  there  made  that  no  certifi- 
cate had  been  filed  by  the  presiding  judge  of  the  Fifth 
Judicial  District  and  that,  therefore,  the  District  Court 
was  without  jurisdiction.  This  was  held  to  be  an  in- 
sufficient objection  on  two  grounds:  first,  that  it  was 
not  raised  in  time  and  secondly,  that  it  was  an  objection 
to  form  and  not  to  the  substance  of  jurisdiction.    These 
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cases  and  others  which  might  be  cited  we  regard  as  con- 
clusive of  the  question. 

The  assignment  is  overruled  and  the  appeal  dismissed 
at  the  cost  of  the  appellant. 


Davis,  Appellant,  v.  Gilroy. 

Beneficial  asaociationa — Death  "benefits — Beneficiary — Notice, 
Where  the  by-laws  of  a  beneficial  society  provide  that  death  bene- 
fits shall  be  paid  **to  the  widow,  or  other  proper  party,"  and  a  mem- 
ber fills  in  the  blank  space  in  his  certificate  of  membership  with 
the  name  of  a  friend  without  notice  to  the  society,  such  person  is 
entitled  to  the  benefits,  as  against  the  member's  widow,  if  it  appears 
that  there  is  nothing  in  the,  by-laws  requiring  notice  of  the  naming 
of  a  beneficiary  to  be  given  to  the  society,  and  no  express  require- 
ment that  the  beneficiary  be  a  relative. 

Argued  Oct.  16,  1916.  Appeal,  No.  80,  Oct.  T.,  1916, 
by  plaintiff,  from  decree  of  C.  P.  No.  1,  Philadelphia  Co., 
June  T.,  1915,  No.  2370,  dismissing  bill  in  equity  in  case 
of  Jennie  M.  Davis  v.  W.  L.  Gilroy  et  al.  associated  under 
the  name  of  Clerks'  Aid  Society,  Pennsylvania  Railroad. 
Before  Oblady,  P.  J.,  Poetbe,  Henderson,  Head,  Kbp- 
HAET,  Trexlbr  and  Wiluams,  J  J.    Reversed. 

Bill  in  equity  against  an  unincorporated  society  to 
compel  the  payment  of  death  benefits.  Before  Shoe- 
maker, J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  decree  dismissing  the  bill. 

E.  W,  Kirhj/j  of  Morris  d  Kirhy,  for  appellant. — This 
appeal  is  occasioned  by  the  failure  of  the  court  below  to 
award  the  amount  of  benefits  payable  by  appellees,  an 
unincorporated  beneficial  association,  to  appellant,  the 
beneficiary  specifically  named  in  the  certificate  issued  by 


Digitized  by 


Google 


DAVIS,  Appellant,  v.  GILROY.  327 

826,  (1917).]     Arguments— Opinion  of  the  Court, 
appellees,  contrary  to  the  rulings  of  this  court  in  Batters- 
by  V.  Schuylkill  Tribe,  29  Pa..  Superior  Ct.  288;  Comp- 
ton's  Estate,  25  Pa.  Superior  Ct.  28,  and  of  the  Supreme 
Court  in  Maneely  v.  Knights  of  Birmingham,  115  Pa.  305. 

No  printed  brief  for  appellee. 

Opinion  by  Wilmams,  J.,  April  16, 1917 : 

This  was  a  bill  in  equity,  filed  by  the  holder  of  a  cer- 
tificate issued  to  one  Samuel  Faunce  by  defendant,  an 
unincorporated  society  whose  object  was  the  collection 
of  a  fund  to  be  paid  at  the  death  of  a  member,  to  enforce 
payment  of  the  fund  to  plaintiff  as  beneficiary  named  in 
the  certificate.    The  court  below  dismissed  the  bill. 

The  certificate  was  in  the  following  form :  "Organized 
1882,  No.  601,  Clerks'  Aid  Society,  f^ennsylvania  Rail- 
road. This  certifies  that  Samuel  Faunce  is  a  member  of 
the  Clerks'  Aid  Society,  Pennsylvania  Railroad,  and  is 
entitled  to  all  the  rights,  privileges,  and  benefits  Incident 
to  such  membership,  subject  to  the  provisions  of  the 
rules,  regulations,  and  by-laws  of  said  society,  which  are 
now  or  may  hereafter  be  in  force.  By  his  designation 
the  amount  of  benefits  provided  for  by  the  by-laws,  in 

case  of  death,  is  to  be  paid  to upon  the  surrender 

of  this  certifiOate.  Witness  the  President  and  Secretary 
have  signed  this  certificate,  at  Philadelphia,  this  1st  day 
of  October,  1888.  ( Signed )  Jos.  Davison,  Secretary ;  W. 
L.  Gilroy,  President." 

The  by-laws  provided  that  the  purpose  of  the  organ- 
ization was  the  "providing  a  fund  for  the  event  of 
death";  and  that  "upon  the  death  of  a  member  duly 
certified  the  Trustees  shall  pay  to  the  widow,  or  other 
proper  party"  the  amount  of  the  benefit;  and  "in  case 
there  shall  be  no  relatives  in  charge  of  the  deceased,  the 
Trustees  shall  take  charge  of  the  funeral,  and  bear  the 
expenses  to  the  extent  of  the  benefits  allowed." 

In  1908  the  appellant  was  named  as  the  beneficiary  by 
Faunce  without  notice  to  the  society.    He  died  April  15, 
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1915,  at  Detroit,  Michigan,  leaving  him  surviving  a 
childless  widow,  who  had  not  lived  with  him  since  1895. 
The  claimant  named  as  beneficiary  was  not  related  to 
Faunce,  but  had  been  an  intimate  friend  for  many  years. 

The  answer  of  the  defendant  sets  forth  that  f 571  had 
been  collected ;  that  it  was  willing  to  pay  the  amount  to 
the  person  properly  entitled  thereto,  and  submitted  itself 
to  the  order  of  the  court. 

There  is  nothing  in  the  by-laws  requiring  notice  of  the 
naming  of  a  beneficiary  to  be  given  to  the  society  and,  as 
there  is  no  express  requirement  that  the  beneficiary  be  a 
relative,  the  fund  must  go  in  the  direction  named  by  the 
member :  Compton's  Est.,  25  Pa.  Superior  Ct.  28. 

The  decree  of  the  court  below  is  reversed,  and  the  rec- 
ord remitted  with  direction  to  reinstate  the  bill  and  enter 
a  decree  in  favor  of  the  beneficiary  named  by  the  de- 
cedent 


Clothier,  Appellant,  v.  Wolflf. 

Husband  and  wife  —  Family  necessaries  —  Liability  of  wife  — 
Wife's  promise  to  pay^Act  of  April  11, 18i8,  P.  L.  6S6. 

In  an  action  brought  against  a  husband  and  wife  under  the  Act 
of  April  11,  1848,  P.  L.  536,  for  the  price  of  family  necessaries,  no 
recovery  can  be  had  against  the  wife,  unless  it  is  proven  that  she 
promised  to  pay  for  them.  Proof  that  the  goods  were  necessaries, 
that  they  were  purchased  by  the  wife  and  charged  to  her,  is  in- 
sufficient in  the  absence  of  a  promise  to  pay  on  her  part,  i 

Argued  Nov.  24, 1916.  Appeal  No.  360,  Oct.  T.,  1915, 
by  plaintiff,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  Sept  T.,  1912,  No.  1446,  for  defendant  n.  o.  v.  in 
case  of  Morris  L.  Clothier,  Frederic  H.  Strawbridge, 
Kobert  E.  Strawbridge,  Isaac  H.'^  Clothier,  Jr.,  and 
Francis  B.  Strawbridge,  trading  as  Strawbridge  & 
Clothier,  v.  Scott  L.  Wolff  and  Margaret  Wolff,  his  wife. 
Before  Orlady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HABT,  Tbbxlbb  and  Williams,  JJ.    Affirmed. 
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Assumpsit  against  husband  and  wife  lor  family  neces- 
saries.    Before  Finlbttbe,  J. 

At  the  trial  the  jury  returned  a  verdict  for  plaintiffs 
for  f 95.53.  Subsequently  the  court  entered  judgment 
for  defendant  n.  o.  v.    Plaintiffs  appealed. 

Error  assigned  was  in  entering  judgment  for  defend- 
ants n.  o.  V. 

G.  W.  Conard,  of  Conard,  Middleton  d  Orr,  for  api)el- 
lants. — The  wife  was  liable  in  her  separate  estate. 
Bear's  Est,  60  Pa.  430;  Davidson  v.  McCandlish,  69  Pa. 
169;  Fenstermacher  v.  Xander,  116  Pa.  41. 

Vincent  A.  Carroll  and  Frank  A.  Harrigan,  for  appel- 
lee, cited :  Berger  v.  Clark,  79  Pa.  340. 

Opinion  by  Wiluams,  J.,  April  16, 1917 : 

This  action  was  brought  upon  a  book  account  against 
the  defendants  to  recover  for  goods  sold  and  delivered. 
It  appears  that  they  are  husband  and  wife,  and  that  the 
husband  had  been  discharged  in  bankruptcy. 

The  plaintiffs'  bookkeeper  testified  that  the  bills  were 
sent  in  the  name  of  Mrs.  Wolff,  but  that  he  did  not  know 
to  whom  the  credit  was  extended.  It  was  admitted  that 
the  goods  were  family  necessaries,  and  were  purchased  by 
Mrs.  Wolff,  but  the  plaintiffs  failed  to  prove  that  she  had 
undertaken  to  pay  for  them. 

The  court  below,  after  directing  a  verdict  for  the  plain- 
tiffs, entered  judgment  n.  o.,v.  for  the  defendant,  Mrs. 
Wolff,  because  the  plaintiffs  had  failed  to  prove  that  she 
had  undertaken  to  pay  for  the  goods.  The  single  assign- 
ment of  error  questions  the  correctness  of  this  ruling. 

Under  the  common  law,  the  husband  is  alone  liable  for 
the  support  of  the  family.  The  Act  of  April  11, 1848.  P. 
L.  536,  while  preserving  this  liability,  created  under  cer- 
tain circumstances  a  secondary  liability  against  the  sepa- 
rate estate  of  the  wife.    The  proviso  in  the  eighth  section 
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of  the  act  is  "that  judgment  shall  not  be  rendered  against 

the  wife, ,  unless  it  shall  have  been  proved  that  the 

debt  sued  for was  contracted  by  the  wife,  or  in- 
curred for  articles  necessary  for  the  support  of  the  fam- 
ily of  the  said  husband  and  wife."  The  word  "or^'  is  to 
be  read  "and" :  Murray  v.  Keyes,  35  Pa.  384 ;  Parke  v. 
Kleeber  &  Brother,  37  Pa.  251.  It  is,  therefore,  necessary 
that  the  creditor  prove  not  only  that  the  goods  furnished 
were  necessaries,  and  u^ed  in  the  family,  but  also  that 
the  wife  undertook  to  pay  for  them :  Berger  v.  Clark,  79 
Pa.  340.  Presumptively  the  wife  acts  as  the  husband's 
agent  in  the  purchase  of  family  necessaries,  and  the  bur- 
den of  proof  rests  on  the  plaintiff  to  esta^blish  an  under- 
taking on  her  part  to  pay  for  them :  Moore  v.  Copley,  165 
Pa.  294. 

The  plaintiffs  have  failed  to  meet  this  burden.  There 
is  no  proof  that  Mrs.  Wolff  agreed  to  pay  for  the  goods. 
The  fact  that  they  were  charged  to  her  is  not  sufficient: 
Moore  v.  Copley,  supra.  No  implied  promise  to  pay 
arises  from  the  receipt  of  the  goods  by  the  wife.  Under 
the  act  she  remains  free  from  any  liability  until  the  fact 
affirmatively  appears  that  she  bought  on  her  own  credit. 
She  cannot  be  made  liable  by  implication :  see  Brouse  v. 
Oliger,  36  Pa.  Superior  Ct.  399,  cited  by  appellants, 
where  Rice,  P.  J.,  reduced  the  amount  of  the  judgment 
against  the  wife  by  striking  out  the  item  as  to  which 
there  was  no  proo/  that  the  wife  had  expresi^ly  agreed  to 
pay. 

The  judgment  is  affirmed. 


Trout,  Appellant,  v.  Pennsylvania  Kailroad  Co. 

Negligence — Damages — Erroneous  instruction  as  to  liahility  as 
affecting  damages. 

An  erroneous  instruction  as  to  defendant's  liability  in  a  negli- 
gence case  will  not  be  considered  on  appeal  as  having  influenced 
the  jury,  so  that  although  a  verdict  was  entered  against  the  defend- 
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ant  the  improper  instructions  may  in  some  way  have  caused  a  re- 
duction of  the  verdict.  The  presumption  is  that  the  jury  arrived 
at  its  conclusion  as  to  the  amount  of  the  damages  by  a  consideration 
of  the  testimony  bearing  upon  liiat  subject,  and  not  through  any 
other  consideration. 

Negligence — Damages — Loss  of  earning  power — Evidence, 
In  a  negligence  case  the  evidence  is  not  sufficient  to  justify  a 
jury  in  allowing  anything  for  the  loss  of  earning  power,  where  it 
is  in  effect  that  the  plaintiff  with  his  wife^s  assistance  carried  on  a 
flower  business ;  that  he  had  a  net  income  therefrom  oi  about  $1,000 
per  annum;  that  after  the  accident  he  sold  the  business  for  an 
amount  (not  stated),  because  of  a  temporary  mental  condition, 
and  thereafter  assisted  his  father  in  butchering  and  receiving  $8.00 
pep  week;  but  without  any  evidence  of  the  capital  invested  in  the 
flower  business,  or  what  portion  of  his  income  was  the  result  of  his 
own  labors  as  distinguished  from  the  capital  invested,  and  without 
any  evidence  that  he  was  not  able  at  the  time  of  the  trial  to  carry 
on  the  flower  business.  * 

Argued  Nov.  15, 1916.  Appeal,  No.  274,  Oct.  T.,  1916, 
by  plaintiflF,  from  judgment  of  C.  P.  Lancaster  Co.,  Nov. 
T.,  1914,  No.  38,  on  verdict  for  plaintiflf  in  case  of  Park 
H.  Trout  V.  Pennsylvania  Kailroad  Company.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kephart, 
Trbxlbr  and  Williams,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries  and 
injuries  to  an  automobile.     Before  Hassler,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
Verdict  and  judgment  for  f  500.     Plaintiflf  appealed. 

Errors  assigned  were  (1-21)  various  instructions. 

C.  E.  Montgomery,  with  him  Frank  8.  Chroff,  for  ap- 
pellant, cited  as  to  earning  power  and  profits :  Goodhart 
V.  Penna.  R.  R.  Co.,  177  Pa.  1;  Wallace  v.  P.  R.  R.  Co., 
195  Pa.  127;  McLane  v.  Pittsburgh  Rys.  Co.,  230  Pa. 
29;  Boggess  v.  B.  &  O.  R.  R.  Co.,  234  Pa.  379;  Olin  v. 
Bradford,  24  Pa.  Superior  Ct.  7. 
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John  A,  Nauman,  for  appellee,  cited  as  to  earning 
power :  Olin  v.  Bradford,  24  Pa.  Superior  Ct.  7. 

Opinion  by  Trexlbr,  J.,  April  16, 1917 : 

There  are  a  number  of  assignments  of  error  directed 
to  the  language  which  the  learned  trial  judge  employed 
in  his  charge  to  the  jury.  They  have  reference  to  the  tes- 
timony in  regard  to  the  engineer  blowing  the  whistle,  the 
rate  of  speed  of  the  engine,  the  distance  at  which  the 
train  could  be  seen,  and  the  state  of  the  weather  and  to 
the  rules  which  the  plaintiff  was  bound  to  observe  before 
crossing  the  tracks.  All  these  cease  to  be  material  in 
the  present  state  of  the  case.  The  verdict  of  the  jury 
presupposes  that  the  defendant  was  negligent  and  that 
the  plaintiff  was  free  from  any  contributing  fault :  Jones 
V.  Pennsylvania  Co.,  60  Pa.  Superior  Ct.  436.  After  the 
jury  found  these  elements  present  in  the  case  there  re- 
mained but  one  duty  and  that  was  to  fix  the  damage8|. 
The  plaintiff  secured  the  verdict  but  not  being  satisfied 
with  its  amount  has  appealed.  Our  only  concern  there- 
fore is  whether  there  appears  any  error  which  would  have 
affected  the  amount  of  damages  allowed.  We  cannot 
accede  to  the  proposition  that  an  erroneous  instruction 
as.to  defendant's  liability  may  influence  the  jury  so  that 
although  a  verdict  be  entered  against  the  defendant  the 
improper  instructions  may  in  some  way  cause  a  reduc- 
tion of  the  verdict.  The  presumption  is  that  the  jury 
arrives  at  its  conclusion  as  to  the  amount  of  the  damages 
by  a  consideration  of  the  testimony  bearing  upon  that 
subject  and  not  through  any  other  considerations. 

There  remains  but  one  other  assignment  for  consider- 
ation and  that  is  the  alleged  error  of  the  court  in  instruct- 
ing the  jury  as  follows, — "There  is  not  sufficient  testi- 
mony here  to  justify  you  in  allowing  anything  for  the 
loss  of  earnings  or  earning  power."  It  appears  that  the 
plaintiff  with  his  wife's  assistance  carried  on  a  flower 
business.  He  had  a  net  income  of  about  $1,000  per  an- 
num.   After  the  accident  he  sold  the  business  (no  price 
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given),  gave  it  up  on  account  of  his  mental  condition 
and  thereafter  assisted  his  father  in  butchering  and  re- 
ceived f 8  per  week  as  his  wages.  PlaintifPs  back,  foot 
and  spine  were  hurt  in  the  accident  but  he  felt  the  loss 
of  his  wife,  most.  He  suffered  by  reason  of  his  mental 
condition  for  a  while.  He  cannot  tell  how  much  busi- 
ness he  did.  He  sold  as  high  as  f  1,500  worth  of  carna- 
tions and  out-door  flowers  ^00  to  $700.  He  paid  f  500 
rent  There  is  no  evidence  as  to  the  amount  of  capi- 
tal invested  in  the  business.  He  stopped  the  business 
because  he  was  not  capable  of  taking  care  of  it  owing 
to  his  mental  condition.  The  rule  of  law  laid  down  in 
Goodhart  V.  Penna.  R.  R.,  177  Pa.  1,  is:  "Profits  derived 
from  an  investment  or  the  management  of  a  business  are 
not  earnings,  and  therefore  profits  of  a  business  with 
which  one  is  connected  cannot  be  made  use  of  as  a 
measure  of  his  earning  power.  Such  evidence  might  tend 
to  show  the  possession  of  business  qualities  but  it  does 
not  fix  their  values."  As  was  stated  in  Gilmore  v.  Phila- 
delphia R.  T.  Co.,  253  Pa.  543,  following  Boggess  v. 
Balto.  &  Ohio  R.  R.  Co.,  234  Pa.  379,  this  rule  still  pre- 
vails, but  there  are  certain  exceptions  to  it  as  where  one 
"had  been  entirely  deprived  of  the  power  to  carry  on  a 
business  in  which  his  personal  labor  and  superintend- 
ence were  the  major  assets,  or  where  one  had  died  as  the 
result  of  his  injuries,  and  the  evidence  showed  regular 
sums  given  his  family  which  were  earned  in  a  business 
that  consisted  principally  of  his  labors  and  management, 
we  have  permitted  evidence  concerning  the  net  earnings 
of  the  injured  or  deceased  person  on  the  theory  that  it 
was  the  only  way,  under  the  peculiar  circumstances  of 
the  case,  satisfactory  to  show  earning  power,  but  those 
were  exceptional  cases."  In  Boggess  v.  Balto.  &  Ohio 
R.  R.  Co.,  supra,  it  is  stated  that  the  trucker  Or  huckster 
whose  capital  in  business  consists  principally  of  a  horse 
and  wagon  and  sufficient  money  to  buy  a  load  of  produce 
comes  under  the  exception  to  the  rule.  We  are  met  with 
this  difficulty  in  the  case  before  us  that  plaintiff  who  had 
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a  greenhouse  and  seven  acres  of  land  rests  his  case  upon 
the  fact  that  he  had  made  f  1,000  net  a  year  out  of  it. 
He  does  not  attempt  to  show  what  portion  of  his  income 
from  the  place  was  the  result  of  his  own  labors  as  dis- 
tinguished from  the  capital  invested,  nor  does  he  show 
the  amount  of  capital  invested.  He  does  not  show  how 
much  he  received  when  he  sold  out  the  business,  in  fact 
the  only  thing  before  the  jury  is  his  bald  statement  that 
he  had  a  net  income  of  f  1,000  per  year  from  the  business. 
We  do  not  think  that  he  has  brought  himself  within  the 
line  of  cases  which  form  the  exception  to  the  general  rule. 
Another  difficulty  for  the  appellant  is  that  he  did  not 
show  that  he  is  not  able  now  to  carry  on  such  a  business. 
His  reason  for  abandoning  the  greenhouse  and  land  was 
a  mental  condition,  which  was  caused  by  reason  of  grief 
for  his  wife.  This  continued  only  for  a  while  and  the 
only  present  result  in  this  respect  is  a  partial  loss  of 
memory  which  it  is  not  shown  would  incapacitate  him 
from  business  pursuit,  nor  is  there  any  evidence  that  fol- 
lowing the  butchering  business  as  an  assistant  requires 
less  physical  ability  than  the  flower  business. 

We  are  not  convinced  that  the  court  was  wrong  in  say- 
ing that  there  was  no  evidence  sufficient  to  go  to  the  jury 
on  the  question  of  earning  capacity  so  far  as  the  plain- 
tiflf  himself  was  concerned. 

All  th6  assignments  of  error  are  overruled  and  the 
judgment  is  affirmed. 


Ortlip  V.  Shivery,  Appellant. 

Justice  of  the  peace — Termination  of  office — Annulment  of  hor- 
ough  charter-^Void  judgment. 

Where  the  charter  of  a  borough  has  been  annulled  by  an  order  of 
the  Court  of  Quarter  Sessions,  the  office  of  a  justice  of  the  peace 
who  has  been  commissioned  for  the  borough  is  at  once  extinguished, 
and  a  judgment  entered  by  him  thereafter  is  wholly  void. 
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Argued  Nov.  21, 1916.  Appeal,  No.  339,  Oct,  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Chester  Co.,  April 
T.,  1916,  No.  20,  on  verdict  for  plaintiff  in  ease  of  Clar- 
ence M.  Ortlip,  Sheriff  of  Chester  County,  to  use  of  S. 
K.  Chambers  &  Bro.,  v.  W.  D.  Shivery.  Before  Oblady, 
P,  J.,  PoETER,  Henderson,  Head,  Kephart,  Trexler  and 
Williams,  JJ.    Aflftrmed. 

Trespass  to  recover  damages  for  injuries  caused  by  a 
constable's  sale  on  a  judgment  of  a  justice  of  the  peace, 
entered  after  the  justice's  office  had  been  extinguished 
by  the  annulment  of  the  Quarter  Sessions  of  the  charter 
of  the  borough  for  which  the  justice  had  been  commis- 
sioned. 

The  court  in  a  charge  by  Butler,  P.  J.,  directed  a  ver- 
dict for  plaintiff. 

Verdict  and  judgment  for  plaintiff  for  f353.50.  De- 
fendant appealed. 

Error  assigned  was  in  giving  binding  instructions  for 
plaintiff. 

Robert  8.  Gawthrop,  with  him  B,  F.  Davis,  for  appel- 
lant.— The  acts  of  one  who,  although  not  the  holder  of 
a  legal  office,  was  actually  in  possession  of  it  under  some 
color  of  title,  or  under  such  conditions  as  indicated  the 
acquiescence  of  the  public  in  his  action,  could  not  be  im- 
peached it  any  suit  to  which  such  person  was  not  a 
party:  Com.  v.  McCombs,  56  Pa.  436;  Clark  v.  Com.,  29 
Pa.  129;  McKim  v.  Somers,  1  Penrose  &  Watts  297; 
Thompson  v.  Ewing,  1  Brewster  67;  Keyser  et  al.  v. 
M'Kissan,  2  Rawle  139 ;  Bowman's  Case,  225  Pa.  364. 

Thomas  W.  Pierce,  with  him  8.  D.  Ramsey,  for  appel- 
lee.— There  can  be  no  de  facto  officer  where  there  is  no 
office  de' jure:  Hildreth  v.  Mclntire,  Am.  Dec.  61  (1  J. 
J.  M.  Ky.  2a6) ;  Norton  v.  Shelby  County,  118  U.  S,  425;* 
Com,  V,  Gamble,  62  Pa.  343. 
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Opinion  by  Trbxlbb,  J.,  April  16, 1917 : 

Thomas  Hudson  was  duly  commissioned  a  justice  of 
the  peace  for  Hopewell  Borough  for  six  years  from  the 
firqt  Monday  of  January,  1914.  The  charter  of  the  bor- 
ough was  annulled  on  January  26,  1914,  and  the  terri- 
tory contained  in  it  became  part  of  the  townships  out  of 
which  it  was  carved  at  the  time  of  its  incorporation. 
Quo  warranto  proceedings  against  Hudson  were  started 
and  judgment  of  ouster  was  entered  against  him.  See 
Com.  ex  rel.  v.  Hudson,  253  Pa.  1.  During  the  period 
between  the  annulment  of  the  borough  charter  and  the 
final  judgment  of  ouster,  Hudson  continued  to  act  as 
justice  of  the  peace.  The  defendant  in  the  case  before 
us,  obtained  a  judgment  before  the  justice  of  the  -pesice 
and  issued  execution  thereon.  The  sheriff  of  the  county 
subsequently  had  an  execution  against  the  same  goods. 
The  constable  insisted  upon  selling  the  goods.  This 
present  suit  was  brought  by  the  sheriff  to  the  use  of  the 
execution  creditors  to  recover  the  damages  occurring  by 
reason  of  the  goods  being  improperly  sold  by  the  con- 
stable under  a  void  levy,  the  justice  of  the  peace  when  he 
entered  judgment  and  issued  the  execution,  not  being 
any  longer  in  oflftce.  The  defendant  contends  that  not- 
withstanding the  termination  of  the  existence  of  the  bor- 
ough, the  justice  of  the  peace  having  been  duly  commis- 
sioned was  a  de  facto  ofBcer  capable  of  entering  a  valid 
judgment,  and  that  the  execution  issued  thereon  was 
legal ;  that  although  there  was  no  legal  oflftce,  the  right 
of  the  justice  to  exercise  the  powers  incident  to  his  oflftce 
continued  until  judgment  of  ouster  was  entered  against, 
him,  citing  Clark  v.  Com.,  29  Pa.  129 ;  Campbell  v.  Com., 
96  Pa.  344. 

When  the  charter  of  the  Borough  of  Hopewell  was  an- 
nulled the  district  for  which  the  justice  of  the  peace  was 
commissioned  was  extinguished  and  the  oflftce  termi- 
nated. His  commission  ended  when  the  district  van- 
ished, There  could  not  exist  a  commission  for  any  pur- 
pose when  no  district  existed :  Com.  ex  rel.  v,  Hudson, 
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253  Pa.  1.  When  the  charter  was  declared  to  have  no 
legal  existence  and  the  borough  as  a  corporate  entity 
ceased  to  exist,  the  whole  fabric  fell.  This  was  notice  to 
the  world  that  there  was  no  Hopewell  Borough.  The 
commission  of  the  justice  on  its  face  proclaimed  its  in- 
validity. The  legislature  of  the  State  has  declared  that 
no  justice  shall  act  unless  he  resides  within  the  limits  of 
the  district  for  which  he  was  commissioned,  and  that  his 
office  shall  be  kept  in  said  district :  Acts  of  February  22, 
1802,  3  Sm.  L.  490,  and  June  21, 1839,  P.  L.  376,  Sec.  13. 
The  commission  of  a  judge  could  not  exist  after  a  total 
abolition  of  his  district :  Com.  v.  Gamble,  62  Pa.  343 
{350).  It  did  not  require  the  Commonwealth's  officer' 
to  institute  proceedings  to  test  the  title  to  the  offices  of 
said  borough  in  order  to  establish  their  status.  The  ex- 
tinction of  the  borough  carried  with  it  the  extinction  of 
the  offices  exercised  therein.  There  remained  thereafter 
not  a  colorable  right  to  fill  any  office  connected  with  a 
defunct  borough.  The  office  fell  with  the  charter  of  the 
borough  and  after  the  decree  of  annulment  entered  by 
the  court  the  justice  of  the  peace  could  perform  no  valid 
act  as  Justice.  The  authorities  relied  upon  by  the  ap- 
pellant are  distinguishable  from  the  present  case.  In 
the  case  of  Clark  v.  Com.,  supra,  as  was  pointed  out  -by 
Justice  Field  in  Norton  v.  Shelby  County,  118  U.  S.  425, 
the  question  related  to  the  title  to  the  office.  When  Clark 
was  tried  objection  was  made  that  the  judge  presiding 
was  not  the  lawfully  elected  judge  of  the  district  in 
which  the  trial  was  held.  The  constitutional  question 
involved  had  not  then  been  decided.  It  was  held  that  he 
was  a  de  facto  judge  and  had  at  least  a  colorable  title  to 
the  office.  In  the  case  of  Campbell  v.  Com.,  supra,  ob- 
jection was  made  on  appeal,  not  having  been  raised  at  the 
trial,  that  the  associate  judges  had  not  a  valid  title  to  the 
office.  It  was  held  that  quo  warranto  was  the  proper 
method  to  attack  their  title  and  that  it  could  not  be  prop- 
erly questioned  in  a  collateral  proceeding.  In  both  of 
these  cases,  the  officers  had  a  colorable  title  to  their  v^ 
YOL.  Lxvi— 22 
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spective  offices,  and  their  title  had  not  been  passed  upon 
in  any  legal  proceeding  directly  involving  it.  As  long 
as  Hopewell  Borough  was  exercising  its  corporate  func- 
tions, although  never  legally  chartered  as  a  borough,  the 
acts  of  the  officers  including  the  justice  of  the  peace  re- 
siding therein,  and  duly  commissioned  to  exercise  his 
functions  within  the  territory  embraced  in  the  borough, 
were  not  open  to  collateral  attack,  but  as  we  stated  be- 
fore when  the  charter  of  Hoi)ewell  Borough  was  annulled 
the  offices  of  the  borough  fell  with  it  and  the  question  as 
to  whether  there  were  any  legal  offices  or  officers  was 
then  definitely  settled.  The  justice's  commission  not 
surviving  the  dissolution  of  the  borough  his  jurisdiction 
was  at  an  end. 
Judgment  affirmed. 


KalincsaJ^,  Appellant,  v.  Busslan  Orthodox  Catho- 
lic Mutual  Aid  Society. 

Appeals — Assignments  of  error — Statement  of  question  involved 
— Violation  of  rules. 

An  appeal  will  be  quashed  where  the  plaintiff's  statement  of  the 
question  involved  covers  an  entire  page  of  the  paper  book  and  sets 
out  unnecessary  details,  and  where  the  assignments  of  error  com- 
plaining of  the  action  of  the  court  below  in  overruling  plaintiff's 
motion  for  judgment  n.  o.  v.  do  not  contain  the  order  of  the 
court. 

Argued  Dec.  5,  ^916.  Appeal,  No.  144,  Oct.  T.,  191C, 
by  plaintiff,  from  judgment  of  C.  P.  Northampton  Co., 
Nov.  T.,  1912,  No.  3,  on  verdict  for  defendant  in  case  of 
Aiina  Ealincsak  v.  The  Russian  Orthodox  Catholic 
Mutual  Aid  Society,  U.  S.  A.  Before  Oblady,  P.  J., 
Porter,  Henderson,  Head,  Kephabt,  Trexlbr  and  Wil- 
liams, JJ.    Appeal  quashed. 
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Assumpsit  for  death  benefits.    Before  Stbwaet,  P.  J. 

The  statement  of  the  question  involved  was  as  follows : 

(a)  Is  a  plaintiff  wife  an  "heir^'  within  the  meaning 
of  an  appendix  to  a  by-law  which  reads  as  follows :  47 — 
^ote. — "If  his  last  confession  was  administered  to  the 
member  by  a  nonorthodox  priest,  or  if  he  was  buried 
by  a  nonorthodox  priest,  unless  this  was  done  from  ex- 
treme necessity,  to  which  the  brotherhood  of  the  late 
member  bears  testimony,  the  heirs  of  the  deceased  shall 
have  no  right  to  the  money  the  society  is  to  pay  on  his 
death  (see  Sec.  32)? 

(b)  Is  an  attempted  ex  parte  interpretation  by  a  cor- 
poration of  a  by-law  paying  death  benefits  by  way  of  an 
appendix  to  the  by-law  binding  upon  beneficiary,  who  is 
not  a  member  of  the  corporation? 

(c)  Is  the  following  by-law  as  interpreted  by  its  note 
reasonable  and  valid,  to  wit :  47 — "In  case  of  the  death 
of  a  member  or  his  wife  (or  husband),  the  brotherhood 
shall  immediately  inform  the  board  of  directors  and  pre- 
sent according  to  established  form,  (a)  a  swoim  doctor's 
certificate  as  to  the  cause  of  death,  (b)  a  burial  certifi- 
cate from  the  priest,  and  (c)  an  application  for  the  sum 
the  society  is  to  pay  on  his  (or  her)  death,  stating 
whether  the  deceased  was  a  semi  or  a  full  member, 
whether  the  wife  (or  the  husband)  of  the  deceased  was 
a  member  (in  what  brotherhood,  and  whether  a  full  or 
semi  member),  and  whether  the  deceased  ever  received 
any  aids  from  the  society  (to  what  amount,  when,  and 
for  what  cause)''? 

Note. — "If  his  last  confession  was  administered  to 
the  member  by  a  nonorthodox  priest,  or  if  he  was  buried 
by  a  nonorthodox  priest,  unless  this  was  done  from  ex- 
treme necessity,  to  which  the  brotherhood  of  the  late 
member  bears  testimony,  the  heirs  of  the  deceased  shall 
have  no  right  to  the  money  the  society  is  to  pay  on  his 
death  (see  Sec.  32)." 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 
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Errors  dssigned  were  in  the  following  form : 

The  learned  trial  judge  erred  in  overruling  the  motion 

of  the  appellant  for  judgment  n.  o.  v.,  which  motion  was 

as  follows: 

"And  now,  to  wit,  October  18,  1915,  the  trial  judge  in 
the  above-entitled  case  having  declined  a  point  on  behalf 
of  plaintiff,  Anna  Kalincsak,  by  her  counsel,  Joseph  A. 
Bichman  and  J.  T.  Woodring,  now  moves  the  court  to 
have  all  the  evidence  taken  upon  the  trial  of  the  above 
case  duly  certified  and  filed  so  as  to  become  a  part  of  the 
record  and  have  judgment  for  the  full  amount  of  her 
claim  with  interest  from  the  23d  day  of  August,  1911, 
entered  for  the  plaintiff  non  obstante  veredicto  upon  the 
whole  record." 

2.  The  learned  trial  judge  erred  in  not  granting  the 
motion  of  the  appellant  for  judgment  n.  o.  v.,  which 
motion  was  as  follows : 

"And  now,  to  wit,  October  18,  1915,  the  court  at  the 
trial  in  the  above-entitled  case  having  declined  a  point  on 
behalf  of  the  plaintiff,  Anna  Kalincsak,  by  her  counsel, 
Joseph  A.  Richman  and  J.  T.  Woodring,  now  moves  the 
court  to  have  all  the  evidence  taken  upon  the  trial  of  the 
above  case  duly  certified  and  filed  as  to  become  a  part 
of  the  record  and  have  judgment  for  the  full  amount  of 
her  claim  with  interest  from  the  23d  day  of  August,  1911, 
entered  for  the  plaintiff  non  obstante  veredicto  upon  the 
whole  record." 

3.  The  learned  trial  judge  erred  in  directing  that  judg- 
ment be  entered  for  the  defendant  upon  the  verdict. 

4.  The  learned  trial  judge  erred  in  not  entering  judg- 
ment for  the  plaintiff  and  against  the  defendant  for  the 
amount  agreed  as  set  forth  in  the  notes  of  testimony 
(Appendix,  13a). 

Jacob  Weinsteiriy  with  him  Joseph  A.  Richman  and 
Kirkpatrick  d  Maxwell,  for  appellant. 

Robert  A.  Stotz,  with  him  William  H.  Schneller,  for 
appellee. 
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Opinion  by  Williams,  J.,  April  16, 1917 :  ^ 

In  the  consideration  of  the  appellee's  motion  to  quash 
we  find  the  following  violations  of  our  rules:  (1)  The 
stateqient  of  the  question  involved  covers  an  entire  page 
contrary  to  Rule  23 :  McMellen  v.  Williamson,  32  Pa.  Su- 
perior Ct.  263;  Cayuga  B.  &  L.  Assn.  v.  MacMuUen,  46 
Pa.  Superior  Ct.  94 ;  and  also  sets  out  unnecessary  de- 
tails in  violation  of  the  same  rule.  (2)  None  of  the  four 
assignments  of  error  filed  complies  with  our  rules,  in  that 
the  order  of  the  court  below,  overruling  plaintiffs  motion 
for  judgment  n.  o.  v.,  is  not  contained  therein :  Com.  v. 
Mackey,  34  Pa,  Superior  Ct.  1 ;  Monongahela  Nat.  Gtas. 
Co.  V.  EUwood  Nat.  Gas  &  Oil  Co.,  43  Pa.  Superior  Ct 
619. 

In  order  that  no  injustice  be  done,  we  have,  notwith- 
standing the  violation  of  the  rules  of  the  court,  carefully 
considered  the  entire  record,  and,  as  a  majority  of  the 
judges  who  heard  the  case  are  of  the  opinion  that  the 
proper  judgment  was  entered,  the  appeal  is  quashed. 


Mechanics  National  Bank,  Appellant,  v.  Compton. 

Appeals — Assignments  of  error — Failure  to  file  assignments. 
An  appeal  will  be  quashed  where  no  assignments  of  error  have 
been  filed  with  the  record. 

Argued  March  14, 1917.  Appeal,  No.  28,  Oct  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Bedford  Co.,  Jan. 
T.,  1914,  No.  9,  on  verdict  for  defendant  in  case  of  Me- 
chanics National  Bank  of  Harrisburg,  Pa.,  to  use  of 
B.  Brenner  now  Lewis  Silver  and  Lewis  Baturin,  Execu- 
tors of  B.  Brenner,  deceased,  v.  Lethean  Compton  and 
J.  C.  Compton.  Before  Orlady,  P.  J.,  Poetbb,  Hender- 
son, Kbphart,  Trexler  and  Williams,  JJ.  Appeal 
quashed. 

Motion  to  quash  appeal. 
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Robert  Rosenberg,  with  him  J.  H.  Longenecker  and 
Jno.  E.  Patterson,  for  appellants. 

E.  M.  Pennell,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  April  16,  1917: 
No  assignments  of  error  have  been  filed  in  this  case. 
The  motion  of  the  appellee  to  dismiss  the  appeal  for  vio- 
lation of  the  rules  of  this  court  is  sustained. 
The  appeal  is  quashed. 


Brenner,  Appellant,  v.  Compton. 

Appeals — Assignments  of  error — Quashing  appeal. 
An  appeal  will  be  quashed  where  it  appears  that  assignments 
of  error  printed  in  the  appellant's  paper  book  do  not  comply  with 
the  rules,  and  that  no  assignments  of  error  had  been  filed  with  the 
record. 

Argued  March  14, 1917.  Appeal,  No.  27,  Oct.  T.,  1916, 
by  plaintiffs,  from  judgment  of  C.  P.  Bedford  Co.,  Nov. 
T.,  1913,  No.  107,  on  verdict  for  plaintiff  in  case  of  B. 
Brenner,  now  Lewis  Silver  and  Lewis  Baturin,  Execu- 
tors of  B.  Brenner,  deceased,  v.  Lethean  C.  Compton  and 
J.  C.  Compton.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Kbphart,  Trbxlbr  and  Williams,  JJ.  Appeal 
quashed. 

Motion  to  quash  appeal. 

Robert  Rosenberg,  with  him  J.  H.  Longenecker  and 
Jno.  E.  Patterson,  for  appellants. 

E.  M.  Pennell,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  April  16,  1917: 

The  appeal  in  this  case  was  taken  January  26,  1916, 
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and  was  regularly  on  the  list  at  Philadelphia  in  October 
for  argument;  it  was  continued  at  the  request  of  appel- 
lants' counsel  to  be  heard  at  Harrisburg.  When  called 
for  argument  on  the  13th  of  March,  it  was  found  that  the 
assignments  of  error  printed  in  the  paper  books  disre- 
garded our  rules  of  court  (Rules  14-16),  and  that  no  as- 
signments of  error  had  been  filed  with  the  record. 
The  appeal  is  quashed. 


Mead  v.  Central  Pennsylvania  Traction  Co., 
Appellant. 

Negligence — Street  railways — Collision  of  automobile  and  car — 
Contributory  negligence — Case  for  jury. 

Where  an  automobile  stalls  upon  a  street  car  track  as  a  result  of 
the  unexpected  failure  of  its  engine,  at  a  point  where  the  motor- 
man  of  a  street  car  250  feet  away  has  a  full  view  of  the  automobile, 
and  it  appears  that  while  the  chauffeur  was  trying  to  start  the 
engine,  remaining  in  the  automobile,  the  motorman  so  operated 
the  car  as  to  run  into  the  automobile,  the  question  of  the  chauffeur's 
negligence  is  for  the  jury. 

Appeals — Appeals  by  both  parties — Negligence. 

A  judgment  upon  an  appeal  taken  by  one  of  the  parties  is  no 
bar  to  a  subsequent  appeal  by  the  other  party  in  which  different 
errors  are  assigned. 

Argued  March  13,  1917.  Appeal,  No.  5,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Dauphin 
Co.,  Jan.  T.,  1910,  No.  64,  on  verdict  for  plaintiff  in 
case  of  Arthur  C.  Mead  v.  Central  Pennsylvania  Trac- 
tion Company.  Before  Orlady,  P.  J.,  Porter,  Hender- 
son, Kbphart,  Trbxlbr  and  Williams,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  an  auto- 
mobile.   Before  Kunkel,  P.  J. 

See  54  Pa.  Superior  Ct  400,  and  63  Pa.  Superior 
Ct.  79. 
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After  the  second  appeal  judgment  was  entered  on  the 
verdict. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  in  refusing  to  charge  that  plaintiff 
was  guilty  of  contributory  negligence. 

G.  L.  Bailey,  of  Wolfe  &  Bailey,  for  appellant 

Jas.  A.  Stranahan,  with  him  E.  E.  Beidlemam,  for  ap- 
pellee. 

Opinion  by  Oblady,  P.  J.,  April  16, 1917: 

On  the  first  trial  of  this  case  a  verdict  was  rendered 
in  the  plaintiffs  favor,  and  on  an  appeal  taken  to  this 
court  by  the  defendant  the  judgment  was  reversed  and  a 
new  venire  awarded  (54  Pa.  Superior  Ct.  400).  On  the 
second  trial  a  verdict  was  rendered  in  favor  of  the  plain- 
tiff, which  was  set  aside  by  the  court  on  motion  for  judg- 
ment n.  o.  v.,  when  the  plaintiff  appealed  and  the  judg- 
ment was  reversed,  the  record  remitted,  to  the  court.be- 
low  with  the  direction  to  enter  judgment  on  the  verdict 
in  favor  of  the  plaintiff.  The  present  appeal  is  taken  by 
the  defendant,  and  the  errors  alleged  relate  to  the  refusal 
of  the  court  to  aflSrm  points  submitted  by  the  defendant 
on  the  trial. 

The  questions  involved  herein  were  not  considered 
on  the,  former  appeal,  for  the  reason  that  the  plaintiff 
was  the  appellant. 

A  careful  examination  of  the  record  satisfies  us  that 
the  points  presented  by  the  defendant  were  correctly  dis- 
posed of  in  the  light  of  the  facts  presented  by  the  evi- 
dence. The  review  of  the  facts  in  the  appeal  in  63  Pa. 
Superior  Ct.  79,  we  feel  is  an  answer  to  the  appellant's 
argument  in  this  case,  and  as  said  by  the  court  in  refus- 
ing the  defendant's  fourteenth  point,  to  wit,  *TJnder 
all  the  evidence  in  the  case  the  verdict  must  be  for  the 
defendant."  The  question,  we  think,  is  one  for  the  jury, 
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and  them  alone.  They  must  determine  from  the  evidence 
whether  or  not  this  plaintiff  is  entitled,  under  all  the 
circumstances  as  they  shall  find  them  from  the  evidence, 
to  recover  the  damages  for  his  injury  from  the  defend- 
ant. 

A  judgment  upon  an  appeal  taken  by  one  of  the  parties 
is  no  bar  to  a  subsequent  appeal  by  the  other  party,  in 
which  different  errors  are  assigned.  Gates  v.  Penna.  R. 
R.  Co.,  154  Pa.  566;  Pittsburgh  Wagon  Works  Est,  204 
Pa.  435. 
The  judgment  is  affirmed. 


Snyder  County  to  use  v.  Wagenseller,  Appellant. 

Public  officers — County  treasurer — Fees  —  Collection  of  liquor 
license&'^Boroughs, 

Money  collected  by  a  county  treasurer  for  the  use  of  a  borough, 
which  represents  liquor  license  fees,  must  be  paid  over  to  the 
borough  by  such  treasurer  without  any  deduction  for  services  ren- 
dered. 

Argued  March  13,  1917.  Appeal,  No.  14,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Snyder  Co., 
Dec.  T.,  1915,  No.  17,  for  plaintiff  on  case  stated  in  suit 
of  Snyder  County  to  use  of  Selinsgrove  Borough  v. 
Gteorge  C.  Wagenseller.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Kephart,  Trexler  and  Wiluams,  JJ.  Af- 
firmed. 

Case  stated  to  determine  right  to  retain  certain  money 
in  hands  of  county  treasurer. 

The  court  in  an  opinion  by  Johnson,  P.  J.,  entered 
judgment  for  plaintiff  for  |48.    Defendant  appealed. 

Error  assigned  was  the  order  of  the  court. 
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Harold  M.  McClure,  with  him  Emanuel  E.  Pawling, 
for  appellant. 

Chas.  P.  Ulrich,  for  appellee. 

Opinion  by  Oblady,  P.  J.,  April  16,  1917 : 

The  appellant  frankly  concedes  that  the  question  in- 
volved in  this  case  has  been  decided  by  this  court  against 
his  contention,  in  Kittanning  Borough  v.  Mast,  15  Pa. 
Superior  Ct  51,  and  has  been  followed  in  AUentown  v. 
Hartman,  22  Pa.  Superior  Ct  400 ;  Lehigh  Co.  v.  Gossler, 
24  Pa.  Superior  Ct  406;  Stroudsburg  Boro.  v.  Shick,  24 
Pa.  Superior  Ct.  442;  but  urges  that  these  cases  were 
erroneously  decided  and  should  be  overruled. 

We  have  carefully  gone  over  the  arguments  presented, 
and  find  nothing  therein  to  change  our  views  from  those 
expressed  in  the  cases  cited,  and  which  were  adopted  by 
the  court  below  in  the  opinion  filed. 

The  judgment  is  affirmed. 


Commonwealth  to  use  v.  Schanbacher,  Appellant. 

Insolvency — Bond — Liahility  of  sureties — Failure  of  insolvent  to 
surrender. 

In  an  action  on  an  insolvent's  bond  which  stipulates  that  if  the 
principal  in  the  bond  ^^ails  in  obtaining  his  discharge  as  an  in- 
solvent debtor,  he  shall  surrender  himself  to  the  jail"  the  liability 
of  the  sureties  on  the  bond  is  established,  where  it  is  shown  that  the 
principal  did  not  deliver  himself  to  the  jail  until  more  than  three 
months  after  judgment  had  been  entered  against  him  on  appeal, 
and  until  eighteen  days  after  suit  was  instituted  on  the  bond. 

The  insolvent  is  bound  to  keep  in  motion  the  proceedings  which 
he  instituted  to  efPect  his  discharge.  If  he  fails  to  do  so,  or  to 
surrender  himself  to  prison,  the  condition  of  his  bond  is  forfeited. 

Argued  March  13, 1917.  Appeal,  No.  5,  Feb.  T.,  1917, 
by  defendants,  from  orders  of  C.  P.  Tioga  Co.,  Sept  T., 
1915,  No.  177,  making  absolute  rule  for  judgment  for 
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want  of  a  sufficient  affidavit  of  defense  in  case  of  Com- 
monwealth to  use  of  Emma  Miller  v.  Charles  Schan- 
bacher  and  Frank  H.  Sheflfer.  Before  Oblady,  P.  J., 
Porter,  Henderson,  Kephabt,  Trbxlbb  and  Williams, 
JJ.    Affirmed. 

Assumpsit  on  an  insolvent's  bond. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Whitehead,  P.  J.,  filed  the  following  opinion : 

This  action  was  brought  by  the  plaintiff,  Emma  Miller, 
to  recover  from  the  defendant,  Chas.  Schanbacher,  the 
sum  of  three  hundred  dollars  with  interest  from  May  3, 
1915. 

Plaintiff's  statement  was  filed  on  August  2, 1915,  and 
the  defendant  filed  an  affidavit  of  defense  on  August  21, 
1915.  On  March  6,  1916,  ui)on  motion  of  plaintiff,  the 
court  granted  a  rule  upon  the  defendant  to  show  cause 
why  judgment  should  not  be  entered  for  want  of  a  suf- 
ficient affidavit  of  defense.  On  March  25,  1916,  a  sup- 
plemental affidavit  of  defense  was  filed. 

At  the  argument  on  the  rule  both  parties  treated  the 
supplemental  affidavit  as  though  filed  before  the  rule  for 
judgment  was  granted;  counsel  for  plaintiff  claiming 
that  the  supplemental  affidavit  did  not  remove  the  de- 
fects of  the  original  affidavit  of  defense. 

From  the  statement  filed  in  this  case  it  appears  that 
one  of  the  defendants,  Chas.  Schanbacher,  was  convicted 
in  the  Court  of  Quarter  Sessions  of  the  Peace  of  the  crime 
of  fornication  and  bastardy  and  sentenced  by  the  court 
to  pay  certain  sums  to  the  plaintiff  and  one  dollar  and  a 
half  per  week  for  the  support  and  maintenance  of  the 
child  until  the  said  child  arrived  at  the  age  of  seven 
years;  that  on  January  8,  1914,  the  said  defendant  pre- 
sented his  petition  to  the  court  for  a  discharge  under  the 
insolvent  law,  and  in  order  to  secure  his  release  under 
said  petition,  the  defendants,  Chas.  Schanbacher  and 
Frank  H.  Sheflfer,  made,  executed  and  delivered  their 
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bond  to  the  Commonwealtli  of  Pennsylvania  for  the  use 
of  all  parties  interested  in  the  sum  of  three  hundred  dol- 
larsy  which  bond  conditioned  among  other  things  as  fol- 
lows: 

If  therefore  the  said  Chas.  Schanbacher  shall  comply 
with  all  the  requirements  of  said  law  for  his  appearance, 
surrender  and  compliance  with  the  decrees  of  the  court 
and  abide  all  the  order  of  court  shall  deem  requisite  in 
that  behalf;  or  in  default  thereof,  and  if  he  fail  in  ob- 
taining his  discharge  as  insolvent  debtor,  that  he  shall 
surrender  himself  to  the  jail  of  said  county,  then  the  ob- 
ligation to  be  void,  else  to  be  and  remain  in  full  force  and 
virtue. 

The  statement  further  alleges  that  the  said  Charles 
Schanbacher  failed  to  secure  his  discharge  as  an  insol- 
vent debtor  and  failed  to  surrender  himself  to  the  jail 
of  said  county  according  to  the  terms  and  conditions  of 
the  said  obligation,  and  that  the  said  defendants  broke 
the  conditions  of  said  obligation  and  by  reason  thereof 
the  plaintiff  was  injured  in  the  sum  of  three  hundred 
dollars. 

The  affidavit  of  defense  admits  all  the  material  allega- 
tions set  out  in  the  plaintiff's  statement,  but  alleges,  as  a 
defense,  that  the  first  information  the  defendants  or 
either  of  them,  had  that  their  appeal  to  the  Supreme 
Oourt  had  been  dismissed,  was  when  the  papers  in  this 
case  were  served  upon  them  on  August  3, 1915,  and  that 
thereafter  the  defendant,  Charles  Schanbacher,  did  de- 
liver himself  to  the  sheriff  of  Tioga  County,  to  wit,  on 
August  21,  1915,  and  was  at  the  time  of  filing  the  said 
affidavit  in  the  custody  of  the  sheriff  and  in  the  jail  of 
said  county,  in  full  compliance  with  the  decree  and  sen- 
tence of  the  court  and  in  full  compliance  with  the  con- 
dition of  the  obligation  given  to  secure  his  release  under 
the  insolvent  law. 

The  defendants  further  state  that  at  no  time  were 
they,  or  either  of  them,  requested  that  the  said  Charles 
Schanbacher  deliver  himself  to  the  jail  of  said  county. 
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The  supplemental  affidavit  of  defense  is  as  follows : 

"1.  The  plaintiff's  statement  of  claim  in  this  case  sets 
forth  i;io  legal  cause  of  action. 

"2.  The  plaintiff's  statement  of  claim  filed  in  this  case 
is  not  verified  as  required  by  law/' 

These  reasons  are  very  indefinite  and  no  brief  or  state- 
ment has  been  filed  to.  sustain  either  of  them  and  there- 
fore they  will  not  be  considered. 

The  questions  for  the  court  to  determine  under  the  rule 
are:  Did  the  court  refuse  to  discharge  the  defendant 
and  did  the  defendant,  Charles  Schanbacher,  deliver  or 
surrender  himself  to  the  jail  of  said  county  as  he  had 
agreed  to  do? 

As  above  stated,  the  court  refused  to  discharge  the  de- 
fendant and  on  May  2,  1915,  his  appeal  was  dismissed 
by  Superior  Court,  and  he  admits  that  he  did  not  deliver 
himself  to  the  sheriff  of  Tioga  County  till  August  21, 
1915,  after  this  action  had  been  brought.  Was  this  de- 
livery or  surrender  a  compliance  with  the  obligation  of 
the  bond?    We  think  not. 

Defendant's  statement  that  no  one  requested  him  to 
deliver  himself  up  to  the  jail  or  sheriff  cannot  relieve  him 
from  doing  what  he  obligated  himself  to  do.  It  was  the 
duty  of  defendant  to  make  inquiry  as  to  his  appeal  and 
to  deliver  himself  up  to  the  jail  within  a  reasonable  time 
after  the  appeal  was  dismissed,  and  it  was  not  incumbent 
upoA  any  official  to  request  such  action. 

See  Heilner  v.  Best  et  al.,  1st ;  Penrose  and  Watts  267 ; 
Berkstresses  v.  The  Commonwealth,  127  Pa.  15. 

Under  the  provisions  of  the  insolvent  law  the  debtor 
seeking  relief,  and  he  only,  is  bound  to  keep  in  motion 
the  proceedings  which  are  to  result  in  his  discharge,  and 
if  he  fail  to  do  so  or  surrender  himself  to  prison  the  con- 
dition of  his  bond  is  forfeited. 

See  Bartholomew's  Administrator  v.  Bartholomew  et 
al.,  50  Pa.  194;  Irwin  v.  Hudson,  24  Pa.  Superior  Ct.  72. 

The  surety  of  the  bond  of  an  insolvent  debtor  is  not  re- 
lieved from  liability  by  the  fact  that  the  insolvent  sur- 
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rendered  himself  for  imprisonment  eight  days  after  the 
order  against  him  was  made,  although  no  time  was  fixed 
in  the  order  for  the  surrender  and  the  insolvent  had  no 
knowledge  that  the  order  had  been  made  till  his  counsel 
informed  him  of  the  fact,  and  he  then  immediately  sur- 
rendered himself. 

Marks  v.  Willenski,  31  Superior  Court  177. 

In  the  case  of  Frick  v.  Kitchen,  4  W.  &  S.  30,  the  de- 
fendant surrendered  himself  the  next  day  after  the  order, 
but  it  was  held  too  late ;  the  court  said :  ^^I  would  not  for 
myself  divide  a  day  and  say  he  must  set  out  to  jail  the  in- 
stant the  opinion  of  the  court  was  delivered ;  but  it  must 
be  on  that  day ;  if  we  allow  surrender  at  any  time  after, 
at  what  time  are  we  to  stop,  a  week,  a  month  or  a  year? 
His  return  to  jail,  then,  was  a  useless  and,  for  all  legal 
effect,  a  void  act." 

In  case  at  bar  the  defendant  did  not  deliver  himself  to 
the  jail,  as  he  had  agreed  to  do,  until  more  than  three 
months  after  his  case  was  dismissed,  and  not  for  eighteen 
days  after  this  action  was  brought.  Under  the  decisions, 
this  was  too  late,  and  the  rule  therefore  will  be  made 
absolute. 

And  now,  April  24,  1916,  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  made  absolute. 

Error  assigned  was  order  making  the  rule  for  judg- 
ment absolute. 

Frank  S.  Hughes,  David  Cameron,  Paul  J.  Edwards 
and  Andrew  B.  Dunsmore,  for  appellants. 

Lee  Brooks,  with  him  Watrous  d  Marsh,  for  appellee. 

Opinion  by  Orlady,  P.  J.,  April  16,  1917 : 
The  question  involved  in  this  case  is  so  fully  consid- 
ered by  Whitehead,  J.,  that  it  is  not  necessary  to  adduce 
further  arguments  to  justify  the  conclusion  he  reached. 
The  defendant  did  not  deliver  himself  to  the  jail  as  he 
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had  agreed  to  do,  until  more  than  three  months  after 
judgment  had  been  entered  against  him  on  his  appeal  to 
the  Superior  Court,  and  until  eighteen  days  after  this 
present  action  was  instituted.  Thg  court  rightly  held 
that  this  was  not  a  reasonable  time  under  the  circum- 
stances, as  he  was  bound  to  keep  in  motion  the  proceed- 
ings which  he  instituted  to  effect  his  discharge.  If  he 
failed  to  do  this,  or  to  surrender  himself  to  prison,  the 
condition  of  his  bond  is  forfeited. 

The  rule  for  judgment  for  want  of  a  sufficient  affidavit 
of  defense  was  properly  made  absolute,  and  the  judg- 
ment is  affirmed. 


O'Donnell  v.  Neely,  Appellant. 

Oov/rta  —  Municipal  Court  of  Philadelphia  County  —  Rules  of 
court — Practice — Sufficiency  of  statement. 

Where  a  rule  of  the  Municipal  Court  of  Philadelphia  County 
provides  that  rules  for  judgment  for  want  of  a  sufficient  statement 
must  be  filed  within  ^ve  days  after  the  service  thereof,  no  such 
judgment  can  be  entered  where  the  record  shows  that  a  rule  was 
not  filed  until  fifteen  days  after  service. 

Judgment  cannot  be  entered  for  want  of  an  answer  unless  the 
statement  is  self-sustaining,  showing  a  good  cause  of  action,  and 
containing  such  averments  of  fact  as,  if  not  controverted,  would 
entitle  plaintiff  to  a  verdict  for  the  amount  that  is  claimed. 

Taxation — Liability  for  water  rents. 

In  Philadelphia  County  there  is  no  personal  liability  on  owners 
of  real  estate  for  water  rent. 

Deed — "Under  and  subject'*  clause  —  Mortgage  —  Liability  for 
taxes — Water  rent. 

In  an  action  to  recover  water  rent,  taxes  and  a  balance  on  a 
mortgage,  which  the  plaintiff  had  been  compelled  to  pay  in  his 
own  relief,  and  which  he  alleges  the  defendant  was  liable  to  pay, 
it  appeared  that  plaintiff  owned  real  estate  subject  to  a  mortgage 
which  he  had  given  with  his  personal  bond  to  a  building  associ- 
ation. He  conveyed  this  real  estate  "under  and  subject"  to  the 
mortgage  to  a  person  whom  he  described  in  his  statement  of  claim 
The  latter  conveyed  the  land  to  the  defendant 
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Subsequently  the  association  foreclosed  the  mortgage,  and  the 
sheriff's  sale  did  not  realize  enough  to  pay  the  water  rent  for  two 
years,  the  taxes  for  three  years,  and  portion  of  the  mortgage.  The 
association  entered  up  judgment  on  plaintifPs  bond,  and  plaintiff 
in  his  own  relief  paid  tHe  amount  of  the  association's  claim.  Held, 
(1)  that  the  mere  averment  that  the  plaintiff  believed  and  expected 
to  be  able  to  prove  that  his  grantee  was  a  "straw  man"  is  not  such 
an  averment  of  fact  as  would  entitle  plaintiff  without  further  proof 
to  a  judgment  for  a  portion  of  the  mortgage  unpaid ;  (2)  that  de- 
fendant was  not  liable  for  the  water  rent;  (3)  that  plaintiff  was 
entitled  to  recover  for  the  taxes  inasmuch  as  he  was  subrogated  to 
the  rights  of  the  association  against  the  defendant  as  to  the  taxes. 

Deeds — "Under  and  Subject" — Mortgage — Straw  man. 
Where  a  deed  is  made  under  and  subject  to  a  mortgage,  and  it  is 
the  intention  of  the  parties  that  the  grantee  therein  named  shall 
be  a  "straw  man"  who  will  immediately  convey  the  property  to  an- 
other person,  the  grantee  of  the  straw  UMin  assumes  no  personal 
liability  for  the  payment  of  the  mortgage. 

Argued  Dec.  11, 1916.  Appeal,  No.  348,  Oct.  T.,  1916, 
by  defendant,  from  orders  of  Municipal  Court,  Philadel- 
phia Co.,  July  T.,  1916,  No.  11,  discharging  defendant's 
rule  for  judgment  for  want  of  a  sufficient  statement,  and 
in  making  absolute  plaintiflf  s  rule  for  judgment  for  want 
of  an  answer  in  case  of  Frank  J.  O'Donnell  v.  Robert  A. 
Neely.  Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Kephart,  Trexler  and  Williams,  J  J.  Judgment  modi- 
fled. 

Bule  for  judgment  for  want  of  a  sufficient  statement. 

Rule  for  judgment  for  want  of  an  answer. 

Defendant's  rule  for  judgment  was  as  follows : 

"And  now,  September  21,  1916,  the  defendant,  by  his 
attorney,  J.  M.  Mitcheson,  Esq.,  moves  the  court  for 
judgment  for  want  of  a  sufficient  statement,  motion 
returnable  Thursday,  September  28th,  1916. 

*'The  said  statement  is  deemed  to  be  defective  in 
substance  and  form,  inter  alia,  in  that 

"(a)  It  does  not  clearly  set  forth  the  terms  of  any 
agreement ; 


Digitized  by 


Google 


0'D0NNELLt;.NE:6LT,  Appellant.  353 

361,  (1917).]  Statement  of  Facta— Opinion  of  the  Court 

'*  (b)  it  does  not  clearly  set  forth  a  breach  of  any  agree- 
ment; 

"(c)  The  words  ^under  and  subject'  in  the  deed  of 
Penilington,  et  ux  to  defendant  did  not  import  any  lia- 
bility as  between  the  plaintiff  and  defendant." 

The  averments  of  the  statement  of  claim  are  fully  set 
forth  in  the  opinion  of  the  Superior  Court. 

Errors  assigned  were  (1)  in  discharging  defendant's 
rule^  and  (2)  in  making  absolute  plaintiff's  rule. 

J.  M.  Mitcheson,  for  appellant^  cited :  Kirker  v.  Wylie, 
207  Pa.  511 ;  Lennox  v.  Brower,  160  Pa.  191 ;  Hazleton 
Bank  v.  Kintz,  24  Pa.  Superior  Ct.  456 ;  Girard  Life  Ins. 
Co.  V.  Stewart,  86  Pa.  89;  Steele  v.  Walter,  204  Pa.  257; 
Maule  V.  Weaver,  7  Pa.  331;  Aronson  v.  Heymann,  56 
Pa.  Superior  Ct.  501. 

William  E.  Caveny,  for  appellee. 

Opinion  by  Williams,  J.,  April  16, 1917 : 
The  statement  of  claim  avers,  inter  alia,  that  on  Janu- 
ary 4, 1912,  the  plaintiff,  the  owner  of  premises  No.  2312 
Tioga  street,  Philadelphia,  executed  his  bond  to  a  build- 
ing association  for  the  payment  of  f  1,500,  and,  as  col- 
lateral security  therefor,  executed  a  mortgage  secured 
upon  the  premises ;  th^t  in  1913  the  defendant  agreed  to 
purchase  the  property  under  and  subject  to  said  mort- 
gage, and  by  deed  dated  October  31,  1913,  plaintiff  con- 
veyed the  premises  to  one  Pennington  "under  and  sub- 
ject" to  the  payment  of  a  mortgage  of  |3,500,  and  a  sec- 
ond mortgage  of  $1,500  above  recited ;  that  Pennington, 
by  deed  dated  October  31,  1913,  conveyed  the  premises 
to  defendant ;  he  having  defaulted  in  his  payments  to  the 
association  and  in  the  payment  of  taxes  assessed  against 
the  said  premises  for  the  years  1914,  1915,  1916,  the  as- 
sociation foreclosed  the  |1,500  mortgage  and  entered 
judgment  for  |1,423.40,  which  with  interest  amounted  to 
Vol.  lxvx— 23 


Digitized  by 


Google 


354  0  ^DONNELL  v.  NEELY,  Appellant. 

Opinion  of  the  Court.  [66  Pa.  Superior  Ot 
11,440.01,  and  under  the  proceedings  said  premises  were 
sold  by  the  sheriff  on  April  3, 1916,  and  purchased  by  the 
mortgagee  for  $1,300,  thus  divesting  defendant's  title; 
that  in  the  distribution  of  the  $1,300,  raised  by  the  sale, 
there  was  deducted  for  costs,  $9i.47;  for  taxes,  $279.33; 
for  water  rent,  $34.40,  amounting  to  $408.20,  and  a  bal- 
ance due  by  plaintiff  on  judgment  of  $140.01,  making  a 
total  of  $548.21;  that  on  April  20,  1916,  the  association 
entered  judgment  on  the  bond  of  the  plaintiff,  which 
judgment  became  a  lien  on  his  real  estate,  and,  in  order 
to  relieve  it,  he  was  compelled  to  pay  $554.49  in  satisfac- 
tion of  said  judgment,  for  which  this  suit  was  brought 
The  statement  further  averred  that  "plaintiff  is  informed 
and  believes  and  expects  to  be  able  to  prove  at  the  trial 
of  the  cause,  that  the  said  I.  Clarence  Pennington  had 
no  financial  interest  in  said  conveyance,  but  that  said 
conveyance  was  made  to  him  as  a  ^straw  man^  and  in 
trust  to  be  immediately  conveyed  to  the  said  Robert 
Neely.'^ 

September  21, 1916,  the  defendant  moved  for  judgment 
for  want  of  a  suflacient  statement  of  claim.  September 
23, 1916,  the  plaintiff  moved  for  judgment  for  want  of  an 
answer.  The  court  discharged  defendant's  rule  and 
made  absolute  that  of  the  plaintiff.  From  this  action 
we  have  the  present  appeal. 

A  rule  of  the  Municipal  Court,  as  appears  from  appel- 
lee's paper  book,  provides  that  rules  for  judgment  for 
want  of  a  suflftcient  statement  must  be  filed  within  five 
days  after  service  thereof,  and,  as  the  docket  entries  show 
that  defendant's  motion  was  not  made  until  fifteen  days 
after  service,  the  first  assignment  of  error  is  overruled. 

The  second  assignment  avers  error  in  the  entry  of  judg- 
ment for  want  of  an  answer.  None  was  filed.  Never- 
theless, the  statement  of  claim  must  be  suflftcient  to  sup- 
port the  judgment  or  it  must  fall.  A  statement  must  be 
self-sustaining;  it  must  set  forth  in  clear,  concise  terms, 
a  good  cause  of  action ;  such  averments  of  fact  as,  if  not 
controverted,  would  entitle  him  to  a  verdict  for  the 
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amount  that  is  claimed:    Chestnut  St.  Nat.  Bank.  v. 
Ellis,  161  Pa.  241. 

The  plaintiff  is  seeking  to  recover  for  three  separate 
items.  1.  Water  rent  for  the  years  1915  and  191G — 
f34.40.    2.  Taxes  for  1914,  1915,  and  1916—^279.33. 

3.  The  balance  on  the  judgment  obtained  by  the  mort- 
gagee against  O'Donnell  not  produced  by  the  property 
sold  with  costs  of  suit  and  sale. 

The  averment  that  plaintiff  believes  that  Pennington 
was  a  "straw  man"  is  not  such  an  averment  of  fact  as,  if 
not  controverted,  would  entitle  him  without  further 
proof  to  a  judgment.  Even  if  properly  averred,  and  ad- 
mitting that  Pennington  was  a  "straw  man,*^  the  infer- 
ence is  not  clear  that  the  implied  covenant,  resulting 
from  the  use  of  the  words  "under  and  subject,"  arises. 
Clearly  the  intention  of  the  parties  was  that  it  should  not 
arise.  In  Aronson  v.  Heymann,  56  Pa.  Superior  Ct.  501, 
the  same  course  of  procedure  was  pursued  and  this  court 
said,  PoETBB,  J.  (506) :  "The  words  in  the  agreement 
(straw  bond),  meant  that  this  defendant  should  not  be 
required  to  assume  a  direct  liability  to  Carrie  Gansman 
for  the  payment  of  the  amount  of  the  bond,  nor  should  he 
be  required  to  furnish  a  bond  made  by  a  party  who  was 
financially  satisfactory  to  her."  In  either  event,  the 
plaintiff's  statement  is  not  sufficient  to  warrant  judg- 
ment for  any  liability  arising  from  the  use  of  the  words 
"under  and  subject." 

Independently  of  such  liability  there  can  be  no  recov- 
ery for  the  water  rent,  as  there  was  no  personal  liability 
therefor :  Theobold  v.  Sylvester,  27  Pa.  Superior  Ct.  362, 
but  the  registered  owner  of  a  property  is  liable  for  taxes 
assessed  thereon  during  his  ownership.  There  is^  there- 
fore, a  liability  resting  upon  the  defendant  for  this  item. 
It  will  be  noted,  however,  that  this  suit  is  not  by  the 
mortgagee  in  the  foreclosure  suit,  but  by  the  mortgagor. 
If  the  association  had  been  the  plaintiff,  undoubtedly  the 
judgment  for  taxes  would  be  sustained :  Landreth  v.  Mc- 
Caffrey (No.  1),  17  Pa.  Superior  Ct.  272;  Edwin  Forrest 
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Home  V.  Shattuck,  64  Pa.  Superior  Ot.  239;  Hogg  v. 
Longstreth,  97  Pa.  255.  To  relieve  his  bond,  the  mort- 
gagor was  compelled  to  pay  the  taxes  to  the  mortgagee. 
He  is,  therefore,  subrogated  to  the  rights  of  the  mort- 
gagee. In  Gr.  Council  of  Pa.  Royal  Arcanum  v.  Cor- 
nelius, 198  Pa.  46,  Pell,  J.,  said  (50) :  " one  who 

has  been  compelled  to  pay  a  debt  which  ought  to  have 
been  paid  by  another  is  entitled  to  exercise  all  the  reme- 
dies which  the  creditor  possessed  against  that  other 


The  statement  of  claim  suflSciently  avers  that  the 
plaintiflF  was  compelled  to  pay  a  debt  for  which  the  de- 
fendant was  primarily  liable.  The  right  of  subrogation 
is,  therefore,  complete.  To  this  extent,  the  judgment 
should  be  sustained. 

The  record  is  remitted  to  the  court  below  with  direc- 
tion to  modify  the  judgment  in  accordance  with  this 
opinion. 


Engle,  Appellant,  v.  Pottsville  Division  No.  90, 
Brotherhood  of  Locomotive  Engineers. 

Beneficial  associations — Expulsion  of  member — Remedies  pro- 
vided by  by-laws — Jurisdiction  of  the  courts. 

Where  the  constitution  and  by-laws  of  the  Brotherhood  of  Loco- 
motive Engineers,  an  unincorporated  association,  provide  that 
when  charges  are  made  against  a  member,  the  chief  engineer  of  the 
division  to  which  the  member  belongs,  shall  bring  the  charge  to 
the  notice  of  the  members  present  at  the  first  regular  meeting  and 
appoint  a  committee  of  three  to  investigate  them,  and  report  at 
the  next  regular  meeting,  and  that  a  vote  of  the  members  shall  be 
taken  by  ballot  after  a  trial  of  which  the  member  shall  have  notice, 
and  the  member  if  aggrieved,  may  appeal  to  the  grand  chief  en- 
gineer, and  the  Grand  International  Division,  and  it  appears  that 
a  member  was  expelled  on  charges  made  against  him  by  the  grand 
chief  engineer  based  upon  an  alleged  violation  of  a  by-law  en- 
joining membership  in  ot^er  labor  organizations,  and  that  at  the 
next  regular  meeting  of  the  division  to  which  the  member  be- 
longed, he  was  expelled  without  any  committee  having  been  ap- 
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pointed  to  investigate,  and  without  any  subsequent  meeting  and 
trial  as  provided  by  the  by-laws.  In  such  a  case  it  is  immaterial 
that  the  member  may  have  appealed  to  the  grand  chief  engineer, 
and  also  to  the  Grand  International  Division  in  the  manner  pro- 
vided by  the  by-laws,  inasmuch  as  these  tribimals  acted  merely  in 
an  appellate  capacity. 

In  such  a  case  the  grand  chief  engineer  prejudged  the  rights  of 
the  plaintiff  in  directing  thp  charges  to  be  preferred,  in  deciding 
the  validi^  of  these  charges,  and  finally,  as  the  presiding  officer 
of  the  Grand  International  Division,  in  confirming  his  former  de- 
cisions. 

Equity — Equity  practice — Demurrer — Admission  of  facts  set  out 
in  hill. 

When  a  defendant  in  an  equity  suit  interposes  a  demurrer  as  a 
defense,  he  admits  the  truth  pf  the  material  facts  set  out  in  the  bill, 
but  denies  that  they  are  sufficient  to  justify  the  court  in  granting 
the  relief  prayed  for  by  the  plaintiff.  The  defense  must  be  made 
out  from  the  allegations  of  fact  in  the  bill  which,  so  far  as  material, 
are  taken  as  verity. 

Argued  Dec.  5,  1916.  Appeal,  No.  47,  Oct.  T.,  1916, 
by  plaintiflf,  from  decree  of  C.  P.  Schuylkill  Co.,  Jan. 
T.,  1916,  No.  4,  dismissing  bill  in  equity  in  case  of  Wil- 
liam A.  Engle  v.  Pottsville  Division  No.  90,  Brotherhood 
of  Locomotive  Engineers,  P.  J.  Hayes,  H.  E.  Wilson,  N. 
L.  Hippie  and  others  members  of  the  Pottsville  Division 
No.  90;  The  Grand  International  Brotherhood  of  Loco- 
motive Engineers,  W.  S.  Stone,' Orand  Chief  Engineer 
of  the  said  Brotherhood.  Before  Oblady,  P.  J.,'  Porter, 
Henderson,  Head,  Kbphart,  Trbxlbr  and  Williams, 
JJ.    Reversed. 

Bill  in  equity  to  compel  reinstatement  of  membership 
in  a  beneficial  association.    Before  Bechtel,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Sui)erior 
Court 

Error  assigned  was  decree  dismissing  the  bill. 

Cyrus   G.  Derr  and  John  G.  Johnson^  with  them 
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Oeorge  M.  Roads,  for  appellant. — :The  appellant,  as  a 
member  of  the  Brotherhood  of  Locomotive  Engineers, 
had  valuable  property  interests  of  which  he  could  not  be 
deprived  by  expulsion  without  a  fair  and  impartial  trial 
by  his  division,  which  the  statutes  of  the  brotherhood 
constitute  a  tribunal  for  such  trial,  and  the  proceedings 
of  appellant's  division  which  culminated  in  his  alleged 
expulsion  were  void  for  the  reason  that  the  members  of 
the  division,  instead  of  acting  upon  their  own  opinions, 
convicted  the  appellant  because  the  grand  chief  engi- 
neer, not  a  member  of  the  division,  had  prejudged  the 
case  and  commanded  them  to  convict  and  expel  appel- 
lant: Weiss  V.  Musical  Mut.  Pro.  Union,  189  Pa.  446; 
Wick  V.  Fraternity  Accident  Order,  21  Pa.  Superior  Ct. 
507;  Manning  v.  Klein,  1  Pa.  Superior  Ct.  210;  Wor- 
rilow's  App.,  3  Walker  161. 

C.  E.  Berger,  with  him  Oscar  J.  Horn,  for  appellee. 

Opinion  by  Orlady,  P.,  J.,  April  23, 1916 : 

This  appeal  is  from  a  decree  of  the  court  below  sus- 
taining a  demurrer  and  dismissing  a  bill  in  equity  filed 
by  the  plaintiff  against  the  defendants. 

In  1900,  the  plaintiff  became  an  affiliated  member  in 
Pottsville  Division  No.  90,  of  the  Brotherhood  of  Loco- 
motive Engineers,  and  he  continued  in  good  standing 
therein  until  June  22, 1914,  when  he  was  expelled.  From 
this  decision  of  the  division  he  appealed  to  W.  S.  Stone, 
Grand  Chief  Engineer,  who.  on  August  31st,  decided 
"that  Pottsville  Division  No.  90,  had  complied  with  the 

law  in  dealing  with  the  case, and  that  said  ruling 

would  stand  unless  reversed  by  the  next  convention  of 
the  Grand  International  Division." 

On  February  20, 1915,  the  plaintiflf  appealed  from  the 
decision  of  the  grand  chief  engineer  to  the  grand  inter- 
national division,  which  body  sustained  the  decision  of 
the  grand  chief  engineer. 

This  appeal  being  from  a  demurrer  to  the  appellant's 
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bill,  the  rule  announced  by  Judge  Mestrezat  in  Pew  v. 
Minor,  216  Pa.  343,  must  control  our  decision :  "When  a 
defendant  in  an  equity  suit  interposes  a  demurrer  as  a 
defense,  he  admits  the  truth  of  the  material  facts  set  out 
in  the  bill,  but  denies  that  they  are  sufficient  to  justify 
'  the  court  in  granting  the  relief  prayed  for  by  the  plain- 
tiff. The  defense  must  be  made  out  from  the  allegations 
of  fact  in  the  bill  which,  so  far  as  material,  are  taken  as 
verity." 

The  procedure  to  be  followed  in  controversies  between 
the  organization  and  its  members  is  very  fully  and  intel- 
ligently declared  in  its  written  laws.  Under  the  title 
"Statutes  Governing  Divisions"  sub-title  "Joining  Other 
Labor  Organizations,"  Section  39  provides  as  follows: 
"No  member  of  this  organization  who  is  in  active  service 
shall  be  allowed  to  join  any  other  labor  organization,  ex- 
cept the  order  of  steam  engineers,  under  penalty  of  ex- 
pulsion by  his  division.  But  the  grand  chief  engineer' 
may  grant  permission  to  a  member  not  in  active  service 
to  join  another  labor  organization  when  recommended 
by  the  chief  engineer  and  secretary-treasurer  of  the  Di- 
vision to  which  he  belongs."  Section  47,  sub-title 
"Charges,"  is  as  follows :  "The  chief  engineer  of  the  Di- 
vision in  which  said  charges  are  preferred  shall  at  the 
first  regular  meeting  bring  them  to  the  notice  of  the  mem- 
bers present  and  appoint  a  committee  of  three  to  investi- 
gate the  charges  and  report  finding  to  the  next  regular 
meeting,  unless  further  time  is  given."  Section  49,  sub- 
title "Trials — How  Conducted,"  is  as  follows :.  "Should 
the  committee  find  any  evidence  against  the  accused,  he 
shall  be  furnished  by  the  chairman  of  the  committee  with 
a  written  copy  of  the  charges  made  against  him  and  noti- 
fied when  to  appear  for  trial,  at  which  trial  the  said  com- 
mittee shall  produce  the  evidence  against  him,  and  the 
evidence  in  his  defense  shall  be  heard,  after  which  a  vote 
of  the  members  present  shall  be  taken  by  ballot  as  to  his 
guilt  or  innocence,  and  a  majority  vote  shall  be  neces- 
sary to  declare  him  guilty.     If  found  guilty,  the  ballot 
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shall  be  passed  and  a  majority  vote  of  all  the  members 
present  shall  be  suflScient  to  expel,  suspend,  reprimand 
or  censure  him,  except  in  cases  wherein  the  penalty  for 
the  oflfense  is  fixed  by  the  G.  I.  D.  In  such  cases  the 
chief  engineer  shall,  when  the  offender  has  been  found 
guilty,  inflict  such  penalty  without  said  ballot  being 
taken.  It  is  provided,  however,  that  the  Division  shall 
have  power  to  suspend  the  sentence  pending  a  promise 
of  the  convicted  member  to  make  restitution  for  the 
wrongs  of  which  he  has  been  convicted.  At  the  trial, 
should  the  brother  plead  guilty  to  the  offense  as  charged, 
th^  Division  may  proceed  to  vote  upon  the  penalty  with- 
out further  evidence  being  submitted.  All  trials  shall 
be  conducted  in  accordance  with  instructions  contained 
in  Ritual." 

Section  87,  sub-title  "Members  May  Appeal  to  G.  C. 
E.,"  is  as  follows :  "Should  any  member  feel  that  any 
injustice  has  been  done  him  by  any  decision  of  his  Divi- 
sion, he  may  appeal  to  the  grand  chief  engineer,  making 
a  written  statement  of  his  case,  and  file  copy  of  same 
with  the  Division,  except  cases  of  seniority,  rights  to 
runs,  or  distribution  of  territory,  which  belongs  to  the 
Genera?  Chairman  and  General  Committee  of  Adjust- 
ment, and  upon  receiving  such  statement  the  Grand  Chief 
Engineer  shall  procure  a  written  statement  from  the  Di- 
vision, and,  after  duly  considering  each,  and  the  facts 
and  evidence  as  well  as  the  law,  render  his  decision,  such 
decision  to  be  final  and  is  to  be  complied  with  unless  re- 
versed by  the  action  of  the  next  G.  I.  D.  Convention." 
Section  88,  sub-title  "Division  Must  Entertain  Appeal," 
is  as  follows :  "Any  member  in  good  standing  who  feels 
that  an  injustice  has  been  done  him  in  a  case  coming 
under  the  jurisdiction  of  the  General  Committee  of  Ad- 
justment may  appeal  to  that  body  and  the  Division  must 
entertain  such  appeal  and  send  it  under  the  seal  of  the 
Chairman  of  the  General  Committee  of  Adjustment." 

The  initial  cause  of  this  controversy  appears  by  the 
record,  to  be  that,  on  February  23, 1914,  the  plaintiff  be- 
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came  a  member  of  an  incorporated  association,  entitled 
the  Mutual  Beneficial  Association  of  Pennsylvania  Rail- 
road Employees.  The  record  of  the  trial  is  set  out  at 
length  in  the  plaintiff's  bill,  as  follows:  (Par.  9)  "That 
on  or  about  March  25,  1914,  W.  S.  Stone,  grand  chief 
engineer  of  the  said  brotherhood,  in  a  letter  to  P.  J. 
Hayes,  chief  engineer,  and  H.  S.  Wilson,  secretary-treas- 
urer of  the  S€dd  Pottsville  Division  No.  90,  announced  his 
decision  that  the  said  The  Mutual  Beneficial  Association 
of  Pennsylvania  Railroad  Employees,  Incorporated,  is  a 
labor  organization,  and  therein  ordered  that  a  charge 
under  Section  39,  of  the  statutes  or  by-laws  of  the 
brotherhood  be  preferred  against  any  member  of  the 
brotherhood  who  had  joined  the  said  The  Mutual  Bene- 
ficial Association  of  Pennsylvania  Railroad  Employees, 
Incorporated."  (Par.  10)  "That  pursuant  to  the  said 
decision  and  order  of  the  grand  chief  engineer,  the  said 
P.  J.  Hayes,  chief  engineer,  preferred  a  charge  against 
your  orator  for  a  violation  of  Section  39,  aforesaid,  and 
your  orator  was  furnished  with  a  copy  of  the  said  charge 
and  notified  to  appear  and  did  appear  for  trial  at  a  meet- 
ing of  the  said  Division  held  at  Pottsville,  Penna.,  on 
Monday,  June  22,  1914.  When  your  orator's  case  was 
taken  up,  your  orator  admitted  that  he  had  joined  the 
said  The  Mutual  Beneficial  Association  of  Pennsylvania 
Railroad  Employees,  Incorporated,  but  declared  that  the 
said  association  was  not  a  labor  organization  within  the 
meaning  of  Section  39,  aforesaid,  for  the  ireason,  among 
others,  that  the  charter  and  by-laws  of  the  said  The  Mu- 
tual Beneficial  Association  of  Pennsylvania  Railroad 
Employees,  Incorporated,  did  not  limit  its  membership 
to  any  trade  or  trades,  or  departments,  but  extended  to 
all  the  employees  of  the  Pennsylvania  Railroad  Com- 
pany from  the  president  thereof  down,  and  that  in  fact 
many  of  the  officials  of  the  company  were  members  there- 
of. After  your  orator  had  spoken,  the  chief  engineer  of 
the  said  division  presiding  over  the  meeting,  declared  to 
the  members  that  the  grand  chief  engineer  had  decided 
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that  The  Mutual  Beneficial  Association  of  Pennsylvania' 
Baili*oad  Employees,  Incorporated,  is  a  labor  organiza- 
tion, that  he  would  not  have  so  decided  without  good 
legal  authority,  and  that  he  had  ordered  the  expulsion  of 
your  orator,  and  that  the  Division  must  obey  him,  or 
lose  its  charter.  A  vote  of  the  members  present  was 
then  taken,  and  your  orator  was  declared  guilty  of  hav- 
ing violated  Section  39  aforesaid;  and  thereupon  an- 
other vote  was  taken  whereby  your  orator  was  expelled 
from  the  said  Pottsville  Division  No.  90." 

As  before  stated,  an  appeal  was  taken  from  this  deci- 
sion of  Pottsville  Division  No.  90,  to  the  grand  chief  en- 
gineer, and  from  that  official  to  the  Grand  International 
Division,  each  of  said  tribunals  affirming  the  decision  of 
Division  No.  90.  The  appellant,  as  a  member  of  the 
brotherhood,  had  valuable  property  interests  in  the  asso- 
ciation, which  was  then  the  owner  of  real  estate  and  of 
funds  amounting  to  more  than  $100,000,  and  in  ad- 
dition thereto  was  entitled  to  certain  contingent  bene- 
ficial and  fraternal  rights  under  the  constitution  and 
by-laws. 

When  this  appellant  became  a  member  of  the  brother- 
hood, he  was  bound  in  duty  and  in  honor  to.  give  al- 
legiance to  its  constitution  and  by-laws,  and  he  had  a 
reciprocal  right  to  insist  that  the  organization  should 
fairly  apply  to  him  the  provisions  of  the  same  laws  by 
which  he  was  bound.  The  constitution  and  by-laws  efii- 
tablish  the  contract  between  the  organization  and  the 
members  and  their  provisions- are  binding  with  equal 
force  on  each  party.  Organizations  of  this  character 
cannot  serve  the  purpose  of  their  creation  unless  there  is 
absolute  authority  vested  in  some  tribunal  to  hear  and 
fairly  decide  all  controversies  between  members  and  the 
organization.  And,  while  the  courts  have  held  that  the 
trial  of  offenses  need  not  be  conducted  with  the  technical 
observance  of  forms  of  legal  procedure,  it  has  universal- 
ly been  held  that  they  must  be  conducted  in  good  faith 
so  that  the  accused  shall  have  a  fair  hearing  and  impar- 
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tial  trial.  We  do  not  pass  on  the  question  of  the  reason- 
ableness of  such  rules  and  regulations  as  are  agreed  to 
by  the  members  for  conducting  their  affairs,  but  it  has 
been  uniformly  held  that  the  courts  will  in  a  proper  case, 
construe  and  fix  their  meaning,  so  as  to  preserve  the 
rights  of  the  association  on  one  hand,  and  of  the  mem- 
bers on  the  other :  Crow  v.  Capital  City  Council,  26  Pa. 
Superior  Ct.  411;  Carlin  v.  A.  O.  H.,  54  Pa.  Superior  Ct. 
512,  4  Cyc.  304;  Corpus  Juris,  1355.  Before  an  accused 
member  can  be  expelled,  he  must  be  given  an  opportunity 
to  be  heard  in  his  own  defense,  and  to  have  an  impartial 
trial :  5  Corpus  Juris,  1356.  The  procedure  set  forth  in 
the  constitution  and  Jby-laws  is  designed  to  safeguard  his 
rights  and  they  must  be  honestly  followed.  From  the 
admitted  facts  in  the  bill,  as  conceded  by  the  demurrer, 
the  alleged  trial  in  Division  No.  90,  was  in  flagrant  viola- 
tion of  the  mandatory  provisions  of  the  statutes  govern- 
ing divisions.  The  charges  were  preferred  by  W.  S. 
Stone,  as  grand  chief  engineer,  in  a  letter  to  P.  J.  Hayes, 
chief  engineer  of  Division  No.  90,  whereupon  it  became 
the  duty  of  that  ofllcer,  under  Section  47,  "at  the  first 
regular  meeting  to  bring  them  to  the  notice  of  the  mem- 
bers present,  and  appoint  a  comtoittee  of  three  to  investi- 
gate the  charges  and  report  findings  to  the  next  regular 
meeting."  This  reasonable  requirement  was  entirely  ig- 
nored. No  committee  was  appointed,  no  investigation 
or  report  was  made,  no  evidence  was  adduced,  no  defense 
was  heard,  but  at  the  same  meeting,  by  direction  of  the 
grand  chief  engineer,  it  was  ordered  that  "the  charges 
were  sustained  and  the  accused  member  should  be  ex- 
pelled, and  that  the  Division  must  obey  him  or  lose  its 
charter." 

We  have  searched  in  vain  for  any  provision  in  the  con- 
stitution or  by-laws  vesting  in  the  grand  chief  engineer 
such  autocratic  power  as  to  order  the  expulsion  of  a 
member  or  the  revocation  of  a  charter.  Such  pronounce- 
ment excluded  all  forms  of  a  hearing,  trial  and  decision, 
and  any  defense,  however  valid,  would  be  futile  against 
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such  an  order.  Neither  the  letter  or  the  spirit  of  their 
law  was  observed.  The  taking  of  a  vote  of  the  division 
after  such  a  declaration  from  a  superior  official,  was  a 
meaningless  form  and  without  effect.  While  the  record 
declared  him  to  be  expelled  from  his  division  in  formal 
words,  it  is  manifest  that  his  expulsion  was  founded  as 
the  personal  order  of  the  grand  chief  engineer.  The 
powers  and  authorities  of  this  official  are  clearly  defined 
by  the  Section  8,  of  the  constitution  and  by-laws,  and  by 
no  reasonable  construction  of  this  or  any  other  section 
can  be  found  any  power,  express  or  implied,  to  so  sum- 
marily decide  such  an  important  question.  It  was  a 
radical  departure  from  the  regulations  set  out  in  their 
law,  and  when  challenged  by  one  who  has  been  aggrieved 
thereby  the  courts  must  construe  their  law  to  assure  jus- 
tice to  the  member  whose  rights  have  been  ignored.  The 
regularity  of  the  decision  of  Division  No.  90,  determines 
the  validity  of  the  final  order  made.  The  supreme  gov- 
erning body  of  the  brotherhood  is  composed  of  a  grand 
chief  engineer  and  others,  and  the  appeal  to  this  tri- 
bunal from  the  decision  made  by  the  grand  chief  en- 
gineer was  again  affirmed.  The  demurrer  admits  that 
W.  S.  Stone,  the  grand  chief  engineer,  who  instituted 
proceedings  and  decided  the  involved  question  without  a 
hearing  or  trial,  is  the  same  official  to  whom  the  appeal 
from  the  decision  of  the  division  was  taken,  and  was  the 
presiding  officer  of  the  court  of  last  resort. 

To  approve  such  a  proceeding  would  mean  the  substi- 
tution of  the  personal  judgment  of  an  official  of  the 
brotherhood  for  a  fair  and  deliberate  trial  before  the 
division,  and  would  be  destructive  of  the  purposes  of  the 
brotherhood.  The  grand  chief  engineer  and  the  Grand 
International  Division  were  acting  as  appellate  review- 
ers. The  only  powers  of  these  officials  in  regard  to  trials 
are  to  be  found  in  the  written  laws  of  the  organization, 
and  any  departure  from  such  delegation  of  authority 
would  be  unlawful  and  unauthorized.  Every  argument 
that  can  be  urged  to  insure  loyalty  of  the  member  to  the 
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organization,  applies  with  equal  force  to  having  the  laws 
fairly  and  honestly  applied  toward  the  member.  The 
contractual  obligation  and  duty  is  reciprocal.  The 
word,  trial,  can  have  but  one  meaning :  the  one  accepted 
by  the  public  at  large,  as  assuring  to  one  accused,  the 
open  right  to  present  his  defense  to  an  unbiased  tribunal, 
where  the  hearing  is  fairly  conducted  and  the  judgment 
entered  shall  be  free  of  bias  of  either  trial  or  judge. 

While  Section  39  provides,  "No  member  of  this  organi- 
zation who  is  in  active  service  shall  be  allowed  to  join 
any  other  labor  organization,  etc.,"  no  definition  is  given 
of  the  term  labor  organization.  These  sections  provide 
a  definite  and  simple  procedure— charges  must  be  pre- 
ferred, a  committee  to  investigate  must  be  appointed,  a 
report  of  the  committee  must  be  had,  a  vote  of  the  mem- 
bers present  ijaust  be  taken  by  ballot,  and  the  trial  must 
be  conducted  in  accordance  with  the  instructions  con- 
tained in  the  ritual.  The  right  of  appeal  to  a  party  ag- 
grieved is  specially  provided  for  and  was  followed  in  this 
case.  The  appellant  pursued  the  method  set  out  in  the 
by-laws  and  the  grand  chief  engineer,  as  well  as  the 
Grand  International  Division  acted  only  as  appellate  re- 
viewers of  the  action  taken  in  Division  No.  90.  These 
tribunals  did  not  assume-  to  act  in  any  other  capacity 
than  as  a  reviewing  body,  and  they  were  committed  by 
the  constitution  and  by-laws  to  that  course  of  procedure. 

A  fair  and  impartial  trial  by  a  jury  of  one's  peers  is  a 
sacred  right  guaranteed  to  every  citizen  under  our  laws, 
and  this  plaintiflTs  title  to  membership  in  this  associa- 
tion is  safeguarded  by  the  same  assurance  in  his  brother- 
hood. It  clearly  appears  that  W.  S.  Stone,  grand  chief 
engineer,  prejudged  the  rights  of  the  plaintiff  in  direct-^ 
ing  that  charges  should  be  preferred,  in  deciding  the 
validity  of  these  charges,  and  finally,  as  the  pre- 
siding officer  of  the  Grand  International  Division  in 
confirming  his  former  decisions.  Courts  will  not  sanc- 
tion expulsion  and  forfeiture  of  property  rights  upon  any 
other  conclusion  than  that  there  has  been  a  fair  trial  and 
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a  verdict  of  guilty  before  an  impartial  tribunal :  State 
V.  Fraternal  Mystic  Circle,  9  Ohio  C.  C.  364;  Otto  v. 
Journeymen  Tailors  Union,  75  Cal.  308 ;  Von  Arx  v.  San 
Francisco  G.  Verein,  113  Cal.  377.  The  procedure  in 
this  case  from  its  incipiency  to  final  judgment  was  con- 
ducted in  such  an  irregular,  illegal  and  arbitrary  manner 
that  the  judgment  must  be  considered  as  null  and  void. 

The  court  below  dismissed  the  bill  after  all  the  defend- 
ants named  therein  had  entered  their  appearance  except 
W.  S.  Stone,  grand  chief  engineer,  who  resided  in  Cleve- 
land, Ohio.  An  order  was  made  for  extra  territorial 
service  of  the  bill  upon  him,  but  before  any  return  could 
be  made  thereto,  the  court  entered  its  decree. 

This  defendant  was  instrumental  in  instituting  the 
proceeding  and  as  the  decree  is  reversed,  it  is  but  proper 
that  he  should  have  his  day  in  court  to  explain  the  un- 
usual situation  produced  by  his  action. 

We  do  not  define  for  the  brotherhood  what  is  and  what 
is  not  a  labor  organization,  as  they  are  to  interpret  the 
term.  They  undoubtedly  have  the  right  to  impose  rea-, 
sonable  conditions  of  eligibility  upon  the  membership, 
and  to  prohibit  their  members  from  being  identified  with 
organizations  that  may  be  from  their  standpoint,  inim- 
ical to  their  interests.  However,  the  right  of  the  court 
is  unquestioned  to  require  them  to  follow  the  lines  they 
set  for  themselves  in  determining  the  rights  of  members 
under  their  own  law.  So  far  as  appears  by  this  record, 
the  incorporated  association  which  the  appellant  joined 
was  a  legal  one,  it  being  incorporated  under  the  laws  of 
Pennsylvania,  and  whether  his  membership  in  such  or- 
ganization was  contrary  to  the  laws  of  the  brotherhood 
is  a  matter  to  be  legally  determined  after  a  fair  trial  by 
the  older  organization.  But  to  oust  him  from  his  mem- 
bership therein,  due  process  of  law  and  trial  according  to 
law  must  be  had. 

The  decree  is  reversed,  the  record  remitted  to  the  court 
below  with  a  procedendo. 
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Matthews,  Appellant,  v.  Fidelity  Mut.  Life  Ins.  Co. 
of  Philadelphia. 

Insurance — Life  insurance — Certificate  of  loan — lAen  on  policy 
— Parol  evidence  to  vary  written  instrument — Ahsence  of  fraud — 
Evidence,  * 

In  an  action  upon  a  policy  of  life  insurance  by  the  insured  to 
recover  the  surrender  value  upon  the  maturity  of  the  policy,  the 
defendant  company  may  offer  in  evidence  a  certificate- of  loan 
executed  contemporaneously  with  the  policy  in  which  it  is  stated 
that  the  insured  had  borrowed  on  the  policy  a  sum  stated  which  was 
to  be  a  lien  against  the  policy,  and  be  deducted  from  the  results 
of  the  policy  at  the  end  of  the  distribution  payment  period;  and 
the  plaintiff  will  not  be  permitted  to  show  by  parol  evidence  that 
there  was  no  consideration  for  the  certificate,  or  that  he  had  never 
borrowed  the  money  referred  to  therein,  unless  he  also  shows  that 
he  was  induced  to  sign  the  paper  by  fraud  practiced  upon  him 
at  the  time. 

Argued  Dec.  4,  1916.  Appeal,  No.  73,  Oct  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Northampton  Co., 
Feb.  T.,  1915,  No.  19,  on  verdict  for  defendant  in  case  of 
John  Matthews  v.  Fidelity  Mutual  Life  Ins.  Co.  of  Phila- 
delphia. Before  Orlady,  P.  J.,  Portbe,  Henhbrson, 
Head,  Kephart,  Trexler  and  Williams,  J  J.    Afllpmed. 

Assumpsit  on  a  policy  of  life  insurance  by  the  insured 
to  recover  the  surrender  value  upon  the  maturity  of  the 
policy.    Before  McKeen,  J. 

At  the  trial  it  appeared  that  the  policy  in  suit  had 
been  issued  on  December  1,  1904,  in  substitution  of  an- 
other policy  issued  on  the  assessment  plan.  The  defend- 
ant made  the  following  oflfer : 

"By  Mr.  Fox :  We  offer  in  evidence  Exhibit  No.  2,  the 
exeteution  of  which  is  not  denied,  as  follows : 


«- 


CERTIFICATE  OP  LOAN. 


"This   Certifies   That   THE   FIDELITY   MUTUAL 
LIFE    INSURANCE    COMPANY,    of    Philadelphia, 
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Penna.,  has  loaned  on  Policy  No.  C  1/p  168013  (company 
authorized  to  fill  in  Policy  Number)  the  sum  of  Four 
Hundred  fifty  three  Dollars,  which,  with  any  additional 
loan,  shall  be  a  lien  on  said  policy  until  paid,  simple  in- 
terest at  the  rate  of  six  per  cent,  pef  annum  to  be  added 
thereto  until  the  end  of  the  distribution  period  of  said 
policy,  at  which  time  ^he  profits  accruing  to  it  shall  be 
used  toward  the  payment  of  said  loan,  and  any  excess 
paid  ia  cash  or  used  as  set  forth  in  the  policy^  at  the 
option  of  the  insured.  Should  the  profits  not  fully  pay 
the  loan,  the  amount  remaining  unpaid  at  that  time  may 
be  continued  as  a  loan  with  interest  as  aforesaid,  and 
the  dividends  accruing  on  the  policy,  to  be  thereafter 
payable  annually.  In  event  of  my  death  or  failure  to 
make  any  payment  when  due  to  said  Company  before 
said  loan  is  fully  paid,  the  amount  remaining  unpaid 
shall  become  due  and  be  deducted  from  the  amount  pay- 
able under  said  policy. 

"Dated  at  Belfast,  Pa.,  Dec.  1,  1904. 
"Witness:  John  Matthews, 

"W.  W.  SiMMBRMAN.  The  Insured.'^' 

"By  Mr.  Smith :  We  now  ask  for  the  purpose  of  the 
oflfer.  ^ 

"By  Mr.  Fox :  This  is  offered  for  the  purpose  of  show- 
ing that  on  the  date  of  the  issuance  of  the  policy  in  suit, 
the  plaintiff  agreed  that  the  sum  of  $453  should  be  a  lien 
on  said  policy  No.  C-168013,  and  simple  interest  at  the 
rate  of  six  per  cent,  per  annum  to  be  added  thereto  until 
the  end  of  the  distribution  period  of  said  policy,  at  which 
time  the  profits  accruing  to  it  should  be  used  towards  the 
payment  of  the  loan,  and  any  excess  paid  in  cash  or  used 
as  set  forth  in  the  policy,  at  the  option  of  the  insured. 

"By  Mr.  Smith :  This  is  objected  to  as  being  incompe- 
tent, irrelevant  and  immaterial,,  for  the  reason  that  it  is 
an  attempt  to  vary,  change  or  modify  a  written  agree- 
ment, which  written  agreement  is  thei  application  and 
the  policy  itself,  which  policy  has  attached  to  it  a  copy 
of  the  application  and  states,  "In  consideration  of  th^ 
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issuing  of  the  policy  herein  applied  for,  I  hereby  surren- 
der to  said  company  all  right,  title  and  interest  in  and  to 
policy  on  Certificate  No.  5777,  issued  to  W  under  the 
title  of  the  Fidelity  Mutual  Aid  Association,  which 
policy  states  that  this  insurance  is  granted  as  of  date, 
December  1,  1894,  in  consideration  of  the  application 
herefor,  which  is  made  a  part  hereof,  and  of  the  surren- 
der and  cancellation  of  Policy  No.  5777,  issued  by  the 
Fidelity  Mutual  Aid  Association,  now  the  Fidelity  Mu- 
tual Life  Insurance  Company,  and  of  the  payment,  in 
advance,  of  |63.44  and  of  the  payment  of  a  like  amount 
on  or  before  the  first  day  of  December,  and  every  year 
thereafter  until  the  premiums  for  twenty  years  have 
been  duly  paid,  or  until  the  prior  death  of  the  insured. 
The  premium-paying  period  for,  this  policy  ends  on  the 
first  day  of  December,  1914,"  and  this  certificate,  desig- 
nated as  Exhibit  No.  2  being  in  direct  contradiction  of 
the  written  terms  of  the  application,  and  the  terms  of  the 
policy  itself,  and  it  not  having  been  shown  that  there  was 
any  consideration  for  this  certificate  of  indebtedness, 
and  the  consideration  for  it  having  been  expressly  denied 
by  the  pleadings ;  and  it  further  appearing  that  if  this 
certificate  was  a  collateral,  independent  agreement  and 
not  a  contemporaneous  parol  agreement  intending  to 
vary  the  terms  of  the  written  application  and  policy,  then 
the  certificate  and  agreement  are  entirely  without  con- 
sideration, no  consideration  therefor  having  been  proved 
and  the  consideration  therefor  having  been  expressly  de- 
nied by  the  pleadings  filed  in  this  case ;  and  there  having 
been  no  testimony  offered  that  there  was  any  omission 
from  the  terms  of  the  policy  on  account  of  fraud,  acci- 
dent or  mistake. 

"By  the  Court:  Before  I  rule  on  that  objection  *  I 
would  like  to  hear  testimony  as  to  when  the  certificate 
of  loan  was  executed,  whether  before,  or  after,  the  appli- 
cation was  made. 

"John  Matthews,  plaintiff,  called  as  for  cross-exami- 
nation. 

Vol.  lxvi— 24 
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"Examined  by  Mr.  Fox — 

"Q. — Mr.  Matthews,  looking  at  Exhibit  No.  2,  is  that 
your  signature? 

"A. — ^Yes,  sir. 

"Q. — ^Looking  at  Exhibit  No.  3,  is  that  your  signature? 

"A. — Yes,  sir. 

"Q. — Now,  Exhibit  No.  3  is  the  application  for  the  new 
policy  that  was  issued  to  you,  is  it? 

"By  Mr.  Smith :  Objected  to,  for  the  reason  that  the 
paper  will  speak  for  itself,  what  it  is. 

"By  Mr.  Fox:  I  am  merely  trying  to  direct  the  wit- 
ness's attention  to  the  fact. 

.  "Q. — Just  look  at  that,  Mr.  Matthews,  is  that  the  ap- 
plication for  the  policy  of  insurance  that  you  are  now 
suing  on? 

"A. — I  don't  understand  it. 

"Q. — ^Well,  what  is  that  paper  that  you  signed? 

"A. — I  don't  understand  you  on  that,  either. 

"Q. — Well,  these  two  papers  were  signed  at  the  same 
time,  weren't  they? 

"A. — I  suppose  they  were,  the  way  it  looks. 

"Q.— December  first,  1904? 

"A. — ^Yes,  sir. 

"By  the  Court :  The  objection  is  overruled. 

"Exception  by  plaintifif."     (1) 

"Q. — Mr.  Matthews,  state  whether  or  not  you  ever 
loaned  from  this  insurance  company  the  sum  of  $453? 

"By  Mr.  Fox :  Objected  to,  as  incompetent  and  irrele- 
vant. The  witness  cannot  contradict  or  vary  the  written 
statement  made  by  himself. 

"Objection  sustained.    Exception  by  plaintiff."    (2) 

"John  Matthews,  the  plaintiff,  recalled. 

'^^Offer  of  proof  requested  by  Mr.  Fox. 

"By  Mr.  Laub:  Plaintiff  now  proposes  to  prove  by 
the  witness  on  the  stand  that  at  the  time  Exhibit  No.  2 
was  signed  by  him  he  received  no  loan  from  the  defendant 
company  of  $453,  or  any  other  sum  whatsoever,  and 
that  he  has  received  no  loan  since  December  1, 1904,  the 
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date  of  the  signing  of  same,  of  said  amount  of  $453,  or 
any  other  amount  from  the  defendant  company;  and 
that  there  was  no  consideration  at  all  for  the  signing 
by  him  of  said  certificate,  marked  Exhibit  No.  2;  and 
that  the  consideration  for  same  failed. 

"By  Mr.  Fox:  This  is  objected  to  as  incompetent  and 
irrelevant,  and  as  an  attempt  to  vary,  by  parol  testimony, 
the  contents  of  the  written  certificate  of  loan.  Exhibit 
No.  2. 
"Objection  sustained.  Exception  by  plaintiff."  (3) 
Verdict  and  judgment  for  plaintiff  for  f  318.38.  Plain- 
tiff appealed. 

Errors  assigned,  among  others,  were  (1-3)  rulings  on 
evidence  quoting  the  bill  of  exceptions. 

J7.  F.  Lauhy  of  Smithy  Paff  d  Lauh,  for  appellant. — 
The  general  rule  is  that  a  contract  of  insurance  in  all  its 
branches  is  one  requiring  good  faith  between  the  parties, 
Richards  on  Insurance,  3d  Edition,  page  120.  It  is  a  con- 
tract uberrimae  fidei.  Sun  Mutual  Insurance  Company 
V.  Ocean  Insurance  Company,  107  U.  S.  485.  In  constru- 
ing the  contract,  the  doctrine  that  the  contract  is  one 
uberrimsB  fidei  may  also  be  applied  in  favor  of  the  in- 
sured: Schoneman  v.  Insurance  Company,  20  N.  W. 
284. 

The  language  of  a  policy  of  insurance,  being  the  lan- 
guage of  the  company,  must  if  there  be  any  ambiguity  in 
it,  be  taken  most  strongly  against  the  company,  and  is 
to  be  construed  in  favor  of  the  assured :  Smith  v.  Na- 
tional Life  Insurance  Co.,  103  Pa.  177;  Conmey  v.  Mac- 
farlane,  97  Pa.  361;  Banner  v.  Hess,  19  Pa.  Super.  Ct. 
182;  First  Nat.  Bank  of  Bangor  v.  Paff,  240  Pa.  513. 

If  this  illusive,  mysterious  writing  which  bobs  up 
when  plaintiff  comes  to  claim  what  his  policy  says  he  is 
entitled  to,  viz :  $1,045.18,  then  by  the  manifest  weight  of 
authority,  parol  evidence  should  have  been  received  to 
show  that  the  plaintiff  actually  did  not  get  the  money 
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or  its  equivalent  mentioned  in  said  writing :  Bell  v.  Bell, 
12  Pa.  235 ;  Button  v.  Tilden,  13  Pa.  45 ;  Russell  v.  First 
Presbyterian  Church,  65  Pa.  9;  Hamilton  v.  McGuire, 
3  S.  &  R.  355;  Weigley  v.  Weir,  7  S.  &  R.  308;  Straw- 
bridge  V.  Cartledge,  7  W.  &  S.  394;  Watson  v.  Blaine, 
12  S.  &  R.  131. 

Assuming  now  that  Exhibit  No.  2  is  not  a  receipt  in 
the  strict  sense  of  the  word,  then  we  submit  that  in  Ex- 
hibit No.  2  the  receipt  for  the  money  loaned  is  separajte 
and  distinct  from  the  rest'  of  the  writing  and  as  such, 
nevertheless,  may  still  be  contradicted,  explained  or  cor- 
rected: Fire  Ins.  Assn.  v.  Wickham,  141  U.  S.  860; 
Hotchkiss  V.  Mosher,  48  N.  T.  478. 

Edw.  J.  Fox,  with  him  Jas.  W.  Fox  and  George  H. 
Wilson,  for  appellee. 

Opinion  by  Trbxler,  J.,  April  16, 1917 : 
Plaintiff  had  a  policy  of  insurance  in  the  Fidelity 
Mutual  Aid  Association  and  on  December  1,  1904,  re- 
ceived in  its  place  a  policy  in  the  Fidelity  Mutual  Life 
Insurance  Co.,  the  consideration  for  the  new  policy  being 
the  surrender  of  the  old  policy  and  the  payment  annually 
in  advance  for  twenty  years  of  the  premium  of  f 63.44. 
The  new  policy  related  back  to  December  1,  1894,  and 
notwithstanding  that  twenty  annual  premiums  were  re- 
quired, the  premium  paying  period  was  declared  to  end 
on  December  1,  1914,  ten  years  after  the  actual  date  of 
the  policy.  On  the  same  day  on  which  the  second  policy 
was  issued,  the  plaintiff  signed  a  certificate  of  loan  in 
which  it  was  stated  that  he  had  borrowed  on  the  policy 
above  referred  to  the  sum  of  $453  which  should  be  a  lien 
against  the  policy  and  should  be  deducted  from  the  re- 
sults of  the  policy  at  the  end  of  the  distribution  payment 
period. 

Objection  was  made  to  the  admission  of  the  above  cer- 
tificate of  loan  by  the  defendant  as  being  an  attempt  to 
vary  the  terms  of  the  policy.    We  see  no  merit  in  this  ob- 
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jection.  The  certificate  of  loan  was  a  contemporaneous 
writing  which  formed  part  of  the  contract  between  the 
parties.  Further  objection  was  made  to  it  that  no  con- 
sideration was  shown  therefor.  The  trial  judge  admitted 
the  paper  and  the  defendant  then  proceeded  to  prove  con- 
sideration but  was  promptly  met  with  the  objection  on 
the  part  of  the  plaintiff  that  the  certificate  was  intelli- 
gible, unambiguous  and  that  the  consideration  of  the  loan 
was  therein  set  forth  and  that  the  offer  to  prove  consider- 
ation was  an  attempt  to  modify,  alter  and  change  the 
terms  of  the  written  certificate.  The  court  sustained 
plaintiff's  objection  to  this  offer  and  the  defendant  being 
barred  from  further  proof  rested.  The  plaintiff  then  as- 
sumed the  position  which  the  defendant  had  perforce 
abandoned  and  offered  to  prove  that  the  certificate  of  loan 
signed  by  the  plaintiff  was  without  consideration.  The 
offer  met  with  the  same  objection  which  the  plaintiff^  had 
urged  and  the  court  consistently  sustained  it.  It  is  al- 
leged that  thi^  was  error.  We  need  but  in  passing  refer 
to  the  fact  that  the  exclusion  of  this  line  of  testimony 
was  brought  about  by  plaintiff's  own  objection.  Apart 
from  this  we  think  the  court  was  right  in  declining  to 
admit  the  testimony  under  the  form  of  the  offer  as  pre- 
sented by  the  plaintiff.  The  certificate  of  loan  contains 
a  direct  declaration  of  money  owing  and  an  agreement 
that  the  sum  shall  thereafter  be  deducted  from  the  value 
of  the  policy.  The  certificate  was  an  integral  part  of  the 
transaction  and  there  could  be  no  reason  why  plaintiff 
should  have  signed  such  a  paper  without  its  provisions 
being  binding  upon  him  unless  he  had  been  made  the 
victim  of  fraud.  At  the  trial  the  above  element  was  not 
contained  in  the  offer  of  proof.  The  plaintiff  evidently 
realizing  that  this  should  have  been  done,  seeks  to  supply 
his  lack  by  showing  that  the  replication  or  answer  filed 
in  the  case  alleges  fraud.  We  cannot  take  this  into  con- 
sideration. The  offer  should  have  been  made  so  as  in 
itself  to  combine  the  essentials  which  would  make  the 
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proffered  testimony  competent.    We  think  the  court  was 
right  in  rejecting  it. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Ault,  Appellant,  v.  Adamson. 

Statute  of  limitations — Forced  payment  of  taxes — Subrogation 
to  tax  collector — Equity. 

Where  a  person  has  been  forced  to  pay  taxes  on  land  for  which 
another  person  was  liable,  and  has  delayed  for  over  six  years  in 
instituting  a  suit  against  a  person  in  default,  he  cannot  thereafter 
maintain  a  suit  to  his  own  use  in  the  name  of  the  tax  collector 
against  whose  claim  the  statute  has  not  become  a  bar.  The  plain- 
tifP  having  lost  his  legal  right,  has  also  thereby  lost  his  equitable 
right  to  subrogation. 

In  such  a  case  it  is  immaterial  that  the  plaintifF  was  not  in  a 
position  to  ask  for  substitution  until  the  tax  collector's  warrant  had 
expired. 

Argued  Dec.  12, 1916.  Appeal,  No.  357,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  No.  3,  Philadelphia 
Co.,  June  T.,  1916,  No.  1052,  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense  in  case 
of  James  M.  Ault,  to  the  use  of  Joseph  G.  Dunn,  trading 
as  Dunn  and  Landers,  to  the  use  of  John  F.  Proper,  v. 
Betsy  Adamson.  Before  Orlady,  P.  J.,  Porter,  Hen- 
derson, Head,  Kephart,  Trbxler  and  Williams,  JJ. 
Affirmed. 

Assumpsit  to  recover  taxes  which  plaintiff  was  forced 
to  pay. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  the  order  discharging  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

E.  Spencer  Miller,  for  appellant. — ^Ault,  the  legal 
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plaintiff,  had  a  right  to  collect  from  the  defendant  by  an 
action  of  assumpsit:  Wickersham  v.  Russell,  51  Pa.  74; 
Com.  V.  Mahon,  12  Pa.  Superior  Ct.  616. 

This  right  was  not  merely  a  cause  of  action  of  the 
township  or  county,  exercised  through  its  agent,  but  had 
at  least  a  private  element  in  it,  so  that  subrogation  to 
the  action  could  accrue  to  an  outside  party :  Wickersham 
V.  Russell,  51  Pa.  71 ;  West  Cain  Twp.  v.  Gibbs,  4  Dist. 
Rep.  149;  Wallace  Est.,  59  Pa.  401;  Kelchner  v.  For- 
ney, 29  Pa.  47;  Whitman^s  Est,  195  Pa.  144. 

Such  right  of  action  is  not  barred  by  the  statute  of 
limitations  until  two  years  after  the  date  of  the  warrant: 
Marsteller  v.  Marsteller,  93  Pa.  350 ;  Com.  v.  Mahon,  12 
Pa.  Superior  Ct.  616. 

The  present  plaintiffs  were  entitled  to  subrogation  to 
such  right  of  action  in  the  collector :  Porter  v.  Vander- 
lin,  158  Pa.  146;  Slack  v.  Kirk,  67  Pa.  380;  Hosier's 
App.,  56  Pa.  81;  Com.  v.  Mahon,  12  Pa.  Superior  Ct. 
616. 

The  right  thus  acquired. by  the  use-plaintiffs,  had  not 
been  barred  by  the  statute  of  limitations  when  this  suit 
was  brought:  Rittenhouse  v.  Levering,  6  Watts  &  Ser- 
geant 190;  Allegheny  R.  Co.  v.  Dickey,  131  Pa.  86. 

Chas.  Woods  CouUton,  for  appellee. — The  collector  of 
taxes  has  no  right  of  action  against  the  owner  of  land  for 
taxes  which  have  been  paid  to  him  before  the  expiration 
of  his  warrant  by  an  involuntary  payor:  McKeesport 
Borough  V.  Fidler,  147  Pa.  532. 

The  right  of  subrogation  must  be  exercised  within  six 
years  from  the  time  when  the  original  right  of  action 
arose  between  a  defendant  and  a  party  seeking  subroga- 
tion: Fink  V.  Mahaffy,  8  Watts  384;  Bank  of  Penna.  v. 
Potius,  10  Watts  148;  Rittenhouse  v.  Levering,  6  W.  & 
S.  190;  Allegheny  R.  Co.  v.  Dickey,  131  Pa.  86;  Hutch- 
eson  V.  Reash,  15  Pa.  Superior  Ct.  96.     " 
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Opinion  by  Tbbxleb,  J.,  April  16, 1917  : 

The  defendant  being  the  owner  of  certain  land,  failed 
to  pay  the  taxes  assessed  upon  it.  The  use-plaintiflf  was 
compelled  to  pay  them  by  reason  of  the  fact  that  he  had 
previously  purchased  the  timber  upon  the  property,  and 
both  it  and  other  personal  property  on  the  premises, 
owned  by  him  were  threatened  by  liability  for  unpaid 
taxes.  This  suit  was  brought  against  the  owner  to  col- 
lect the  amount  of  taxes  so  paid.  The  defendant  filed  an 
affidavit  of  defense  in  the  nature  of  a  demurrer  under 
the  20th  Section  of  the  Act  of  May  14,  1915,  P.  L.  481, 
and  afterward  the  court  entered  judgment  for  the  de- 
fendant without  filing  an  opinion. 

If  the  plaintiff  was  compelled  to  pay  taxes  for  which 
the  defendant  was  personally  and  legally  liable,  the  law 
implied  an  assumpsit  on  the  part  of  the  latter  to  the 
former.  The  plaintiff  could  recover  upon  an  implied 
promise  in  an  action  of  law  in  his  own  name :  Common- 
wealth V.  Mahon,  12  Pa.  Superior  Ct.  616.  The  action 
accrued  as  soon  as  payments  were  made.  The  plaintiff 
allowed  six  years  to  pass  and  thus  lost  his  right  to  sue  in 
his  own  name.  He  now  seeks  to  recover  in  the  name  of 
the  tax  collector.  Under  the  Act  of  April  11, 1848,  Sec. 
3,  P.  L.  517,  the  tax  collector,  in  cases  where  taxes  are 
due  and  unpaid,  has  "full  right  and  power  to  sue  for  and 
recover  the  same  with  interest  thereon,  after  the  expira- 
tion of  his  warrant as  other  debts  of  like  manner 

are  now  by  law  recoverable.''  The  collector  can  bring 
suit  only  on  the  expiration  of  his  warrant :  Wickersham 
V.  Russell,  51  Pa.  71.  His  right  of  action  therefore,  does 
not  accrue  until  that  date  and  the  period  of  limitation  as 
against  the  collector  had  not  expired  when  the  present 
action  was  brought.  The  plaintiff  claims  that  although 
his  legal  right  of  action  is  barred  he  may  be  subrogatiBd 
to  the  right  of  the  collector  and  thus  avoid  the  bar  of  the 
statute. 

If  we  concede  for  the  sake  of  the  argument,  that  the 
plaintiff  had  the  right  to  be  subrogated,  we  think  he  is 
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too  late  in  asserting  it.  It  was  said  in  Hosier's  App., 
56  Pa.  76,  "subrogation  is  purefy  an  equitable  result  and 
depends  like  other  controversies  in  equity  on  facts  to  de- 
velop its  necessity,  in  order  that  justice  may  be  done." 
"Privity  of  contract  is  not  necessary  to  its  support;  it 
may,  and  does  exist  in  principles  of  mere  equity  and 
benevolence.''  The  plaintiff  having  lost  his  legal  right 
hlas  also  thereby  lost  his  equitable  right  to  subrogation. 
It  was  held  as  far  back  as  Fink  v.  Mahaffy,  8  Watts  384, 
that  if  the  doctrine  of  substitution  is  one  of  mere  equity 
and  benevolence,  as  it  has  been  said  to  be,  it  will  not  be 
enforced  at  the  expense  of  a  legal  right,  and  the  plain- 
tiffs demand  being  barred  by  the  statute  of  limitations, 
the  substitution  should  not  be  sustained.  This  c^e  was 
followed  in  Allegheny  R.  Co.  v.  Dickey,  ^1  Pa.  86, 
and  in  the  cases  therein  cited.  In  Rittenhouse  v.  Lever- 
ing, 6  W.  &  S.  190,  it  is  stated  by  Rogers,  J. :  "It  is  incon- 
ceivable to  me  that  a  court  of  chancery  would  undertake 
to  decree  a  substitution  at  any  distance  of  time,  and  after 
all  remedy  in  a  court  of  law  is  barred.  The  general  rule 
is  that  the  claimant  must  take  steps  to.  enforce  his  right 
of  subrogation  within  the  period  prescribed  as  a  limita- 
tion to  the  enforcement  of  simple  contracts  for  this 
merely  equitable  right  will  not  be  enforced  at  the  ex- 
pense of  a  legal  one" :  Hutcheson  v.  Reash,  15  Pa.  Su-  ^ 
perior  Ct.  96.  We  do  not  think  the  fact  that  the  plain- 
tiff was  not  in  a  position  to  ask  for  substitution  until  the 
tax  collector's  warrant  had  expired,  changes  the  matter. 
The  taxes  were  paid  on  May  1, 1910,  the  claim  was  there- 
fore barred  on  May  1, 1916.  The  tax  collector's  warrant 
was  issued  July  1,  1909,  and  was  good  for  two  years  or 
until  July  1,  1911.  The  present  suit  was  brought  Octo- 
ber 3, 1916,  The  plaintiff  had  four  years  and  ten  months 
to  be  subrogated,  but  failed  to  do  anything. 

He  would  gain  no  different  right  of  action,  nor  a  bet- 
ter position  by  reason  of  any  lien  or  priority  by  the  sub- 
rogation. He  seeks  to  escape  the  effect  of  the  statute  of 
limitations,  which,  his  laches  makes  available  as  a  bar 
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to  the  action.  Having  allowed  the  period  prescribed  as 
a  limitation  to  the  enforcement  of  his  rights  to  pass  with- 
out any  action  on  his  part,  it  is  now  too  late  for  him  to 
seek  to  avail  himself  of  a  merely  equitable  right. 
Judgment  affirmed. 


Hilton  V.  Hilton,  Appellant. 

Divorce — Adultery  of  wife — Evidence, 

A  visit  by  a  wife  to  the  lodgings  of  a  man  at  midnight,  where 
she  remained  for  over  an  hour,  coupled  with  evidence  that  she  had 
carried  on  an  immoral  conversation  with  him  immediately  before 
her  visit,  is  sufficient  evidence  of  adultery,  even  though  the  act  of 
coition  is  defiied,  to  establish  her  guilt  and  permit  the  granting  of 
a  divorce.  * 

Argued  Dec.  12, 1916.  Appeal,  No.  223,  Oct.  T.,  1916, 
by  defendant,  from  decree  of  C.  P.  No.  3,  Philadelphia 
Co.^  Sept.  T.,  1915,  No.  61,  awarding  divorce  in  case  of 
William  L.  Hilton  v.  Marguerite  A.  Hilton.  Before  Oe- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Kephart,  Trbx- 
LER  and  Williams,  JJ.    AflBrmed. 

Libel  for  divorce. 

The  opinion  of  the  Superior  Court  states  the  facts. 

Error  assigned  was  decree  awarding  divorce. 

Edgar  W.  Lank,  for  appellant. 

John  D.  McMullin,  for  appellee. 

Opinion  by  Williams,  J.,  April  16, 1917 : 

This  was  an  action  for  divorce  a  vinculo  matrimonii 

on  the  ground  of  adultery. 
The  admitted  facts  are,  viz :  that  respondent  had  met 

one  Raymon  Owens  by  appointment  on  the  evening  of 
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July  29,  1915;  had  danced  with  him  on  the  Steel  Pier 
until  the  hall  was  closed ;  they  sat  together  upon  a  bench 
at  the  ocean  end  of  the  pier  for  some  time ;  they  then 
proceeded  to  Owen's  apartment,  which  they  entered 
about  11 :  40  p.  m.,  and  remained  there  until  they  were 
interrupted  and  arrested  at  1 :  20  a,  m. 

One  of  the  libellant's  witnesses  testified  in  addition 
that  the  respondent  and  Owens  had  carried  on  an  im- 
moral conversation  while  sitting  on  the  pier,  immediately 
prior  to  going  to  his  apartment.  Other  testimony  was 
adduced  to  indicate  general  loose  and  unrestrained  con- 
duct of  the  respondent  with  various  men  at  times  prior 
and  subsequent  to  July  29, 1915. 

The  defense  was  a  denial  of  any  misconduct  on  the  part 
of  respondent  and  Owens.  The  respondent  and  her  sis- 
ter testified  that  she  was  in  a  physical  condition  on  the 
29th  of  July  which  made  the  act  of  coition  abhorrent  and 
impracticable.  It  was  further  testified  that  Owens  de- 
sired to  change  his  collar,  which  had  wilted  from  the  ex- 
ertion of  dancing,  after  which  they  intended  going  to  a 
cafe  to  dance ;  that  she  accompanied  him  to  his  rooms  to 
avoid  insult  from  passing  men;  that  after  he  had 
changed  his  collar  she  told  him  she  felt  ill  and  they  sat 
down  in  separate  cUairs  and  talked,  pending  her  partial 
recovery;  and  that  she  was  about  to  depart  when  the 
constable  arrested  them.  There  was  no  testimony  that 
either  party,  when  arrested,  showed  any  signs  of  having 
committed  the  offense,  she  being  completely  clothed,  and 
Owens  having  only  his  coat  off  and  vest  unbuttoned. 
They  had,  however,  been  in  a  darkened  apartment  for 
about  one  hour  and  twenty  minutes. 

The  master  found  "from  admitted  facts  that  the  re- 
spondent did,  as  charged  by  the  libellant,  commit  adul- 
tery with  one  Charles  Raymon  Owens"  and  recommended 
a  decree  in  favor  of  the  libellant.  The  court  below  dis- 
missed exceptions  to  the  master's  report  and  entered  the 
decree  from  which  the  present  appeal  has  been  taken. 
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Opinion  of  the  Court.  [66  Pa,  Superior  Ct 
The  only  question  raised  by  the  assignments  of  error  is 
whether  the  decree  of  the  court  below  was  correct. 

The  entire  record  including  534  pages  of  typewritten 
testimony  has  been  carefully  read.  We  have  the  testi- 
mony of  improper  actions,  and  conversation  of  the  re- 
spondent with  Owens,  with  the  undisputed  fact  that  she 
did  visit  his  lodgings  at  midnight  and  remained  there 
with  him  long  enough  to  have  accomplished  the  purpose 
of  such  a  visit.!  Such  acts  or  circumstances  raise  a  pre- 
sumption of  guilt  and  those  who  so  act  must  expect  to 
pay  the  penalty :  Matchin  v.  Matchin,  6  Pa.  332. 

We  are  of  the  opinion  that  the  testimony  in  the  case 
fully  warrants  the  conclusion  that  the  respondent  did,  as 
was  charged  in  the  libel  and  ^as  was  found  by  the  court 
below,  commit  adultery  with  her  chance  companion, 
Owens.  If,  as  her  able  counsel  so  eloquently  argues,  the 
result  of  an  adverse  judgment  is  "condemning  the  re- 
spondent to  be  a  woman  of  no  character  and  deprive  her 
of  the  most  sacred  thing  that  is  possessed  by  a  woman — 
her  chastity,'^  she  has  no  one  to  blame  but  herself.  Her 
course  of  conduct  was  inconsistent  with  the  thought  of 
innocence. 

The  decree  is  affirmed. 


Grear  v.  Buholz,  AppeUant. 

Res  adjudicata — Plea — Failure  to  enter  judgment — Practice, 
C.P. 

A  plea  that  a  case  was  res  adjudicata  by  reason  of  a  former  trial, 
cannot  be  maintained  "where  it  appears  that  no  judgment  had  been 
entered  on  the  verdict  reached  at  the  prior  trial. 

Practice,  G,  P, — Rule  for  iudgment  n.  o.  v, — Reargumeni. 

Where  a  verdict  is  rendered  for  plaintiff,  but  no  judgment  is 
entered  thereon,  and  subsequently  the  court  grants  a  motion  for 
judgment  for  defendant  n.  o.  v.  and  thereafter,  but  before  judg- 
ment has  been  entered  and  in  the  same  term,  the  court  grants  a  re- 
ai^JTument,  the  court  may,  after  the  term  has  expired,  revoke  the 
former  order  and  direct  a  judgment  on  the  verdict. 
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Argued  Dec.  14, 1916.  Appeal,  No.  254,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadelphia 
Co.,  June  T.,  1914,  No.  5189,  on  verdict  for  plaintiflE  in 
case  of  Richard  D.  Grear  and  Edith  M.  Qrear  v.  William 
Buholz.  Before  Oelady,  P.  J.,  Pobtbb,  Henderson, 
Head,  Kbphabt,  Tbexler  and  Wiluams,  J  J.    Affirm^. 

Assumpsit  for  breach  of  contract.  Before  Patter- 
son, J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiflE  for  |275.  Defend- 
ant appealed. 

Errors  assigned  were  (1)  in  granting  petition  for  re- 
argument,  (2)  in  revoking  orders  allowing  motion  for 
judgment  n.  o.  v.  and  (3)  in  directing  judgment  to  be 
entered  on  verdict,  and  in  overruling  motions  for 
judgment  for  defendant  n.  o.  v. 

James  L.  Monihan,  with  him  Robert  A.  Meier  and  G. 
Coe  Farrier,  for  appellant. — The  question  at  issue  was 
res  adjudicata :  Follansbee  v.  Walker,  74  Pa.  306 ;  Wal- 
ters V.  Proper,  60  Pa.  Superior  Ct.  427 ;  Bell  v.  Allegheny 
County,  184  Pa.  296;  Porter  v.  Mack,  50  W.  Va.  581. 

The  court  below  did  not  after  the  March  term  had  ex- 
pired, have  the  right  to  revoke  the  entry  of  judgment  for 
the  defendant  n.  o.  v. :  Ullery  v.  Clark,  18  Pa.  148. 

Hugh  Roberts,  for  appellee. — ^A  verdict  on  which  no 
judgment  was  entered,  cannot  be  given  in  evidence  as 
conclusive  on  the  parties  in  a  subsequent  suit :  Middle- 
town  Mfg.  Co.  V.  Philadelphia  &  R.  R.  Co.,  145  Pa.  187. 

The  court  has  power  on  motion  to  strike  off  or  set  aside 
an  illegal  judgment,  that  is,  one  which  so  appears  on 
the  face  of  the  record.  Schneider  v.  Bates,  49  Pa.  Su- 
perior Ct.  430 ;  Eddy  v.  Smiley,  26  Pa.  Superior  Ct.  318; 
Citizens  Nat.  Bank  v,  Hileman,  234  Pa.  627, 
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Opinion  of  the  Court.     [66  Pa.  Superior  Ct 

Opinion  by  Tbexler,  J.,  April  16, 1917 : 

The  defendant  claims  that  the  matters  involved  in  this 
trial  have  been  adjudicated  in  a  former  trial.  It  appears 
however  that  no  judgment  was  ever  entered  on  the  ver- 
dict. This  is  fatal  to  the  plea.  "No  question  becomes 
res  adjudicata  until  it  is  settled  by  a  final  judgment. 
For  this  reason  the  verdict  of  a  jury  is  not  admissible  as 
evidence  to  create  an  estoppel,  before  it  has  received  the 
sanction  of  the  court  by  passing  into  a  judgment": 
Dougherty  v.  Lehigh  Coal  &  Navigation  Co.,  202  Pa.  635. 

The  only  other  question  which  requires  notice  is 
whether  or  not  the  court  had  the.right  to  revoke  its  first 
order  of  March  29, 1916,  in  which  it  granted  defendants 
motion  for  judgment  n.  o.  v.  No  judgment  was  entered 
on  the  order  of  the  court.  On  May  29,  1916,  the  court 
granted  plaintiffs  rule  for  rehearing  and  reargument. 
This  was  within  the  term.  On  June  8, 1916,  after  the  term, 
the  court  revoked  its  former  order  and  directed  judgment 
to  be  entered  on  the  verdict.  After  the  motion  for  a  re- 
hearing and  reargument  was  presented  the  matter  was 
sub  judice  and  the  court  after  consideration  of  the  mat- 
ter could  enter  judgment  on  the  record  after  the  expira- 
tion of  the  term.  This  we  think  was  within  its  power 
more  especially  as  it  does  not  appear  that  judgment  had 
ever  been  formally  entered  on  the  verdict 

Judgment  aflSrmed. 


Kendrick  v.  Holmes  Fibre  Graphite  Manufactur- 
ing Co.,  Appellant. 

Promissory  notes — Affidavit  of  defense — Insufficient  averments. 
In  an  action  on  a  promissory  note  by  the  endorsee  against  the 
maker,  a  corporation,  an  affidavit  of  defense  is  insufficient,  which 
avers  that  the  defendant  had  no  knowledge  of  the  plaintiff,  that 
the  note  was  in  fact  owned  by  another  person  with  whom  defend- 
ant had  various  transactions,  avers  payment  to  such  person,  but 
does  not  state  amounts  or  times  of  payment,  does  not  make  a 
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definite  averment  that  defendant  did  not  owe  the  note,  and  in  gen- 
eral is  obscure  and  involved. 

Argued  Dec.  13, 1916.  Appeal,  No.  286,  Oct.  T.,  1916, 
by  defendant,  from  orders  of  C.  P.  No.  2,  Philadelphia 
Co.,  June  T.,  1916,  No.  472,  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  in 
case  of  George  W.  Kendrick,  3d,  and  Murdock  Kendrick, 
Executors  of  the  Estate  of  George  W.  Kendrick,  Jr., 
Deceased,  v.  Holmes  Fibre  Graphite  Manufacturing  Co. 
Before  Oblady,  P.  J.,  Porter,  Henderson,  Kbphart, 
Trexler  and  Williams,  JJ.    Affirmed. 

Assumpsit  on  a  promissory  note. 

The  note  was  in  the  following  form : 
^^$900.  Philadelphia,  Peb'y  3d,  1916. 

"Thirty  days  after  date  we  promise  to  pay  to  the  order 
of  Charles  S.  Warner. 

Nine  hundred Dollars 

at  604  Commercial  Trust  Bldg.  Philadelphia 
Without  defalcation,  value  received. 

"Holmes  Fibre-Graphite  Mfg.  Co. 
"No.         Due  3/6  (Sgd.)  Robert  G.  McDougal 

"Treasurer." 
"Endorsements : 

"(Signed)  Charles  S.  Warner, 

"  ( Signed )  George  W.  Kendrick,  Jr. 

"April  4  on  acct.  75.00." 

The  averments  of  the  affidavit  of  defense  appear  by  the 
opinion  of  the  Superior  Court. 

Error  assigned  was  in  making  absolute  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

Thomas  F.  Oain^  for  appellant. 

Joseph  R.  Emhery,  with  him  Josef  h  J.  Tunney,  for  ap- 
pellee. 
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384  KENDRICK  v.  HOLMES  F.  G.  MFG.  CO.,  AppeUant. 
Opinion  of  the  Court.  [66  Pa.  Superior  Ot 
Opinion  by  Trbxlbb,  J.,  April  16, 1917 : 
This  was  a  suit  on  a  note.  Defendant  filed  two  affi- 
davits of  defense,  either  or  both  of  which  the  lower  court 
considered  inadequate  to  prevent  judgment.  The  defend- 
ant admits  the  execution  of  the  note;  disclaims  any, 
knowledge  of  the  present  plaintiff,  the  holder  of  the  note ; 
alleges  a  number  of  business  transactions  with  one,  Beat- 
ty,  to  whom  various  notes  including  the  one  in  question 
were  given ;  and  that  it  owes  Beatty  nothing.  No  details 
of  the  transactions  are  given.  Defendant  states  that  sub- 
sequently the  note  was  increased  to  f  1,250  and  that  cash 
payments  were  made  on  account  of  the  note  whereby  the 
obligation  was  entirely  extinguished,  but  no  dates  are 
given  except  that  it  is  stated  that  payments  were  made 
between  June  11, 1915,  and  April  4, 1916 ;  that  by  reason 
of  the  services  of  the  defendant  with  others  to  secure  a 
mortgage  of  $2,500  on  Beatty's  property,  and  the  expen- 
diture of  150  for  title  insurance  Beatty  became  indebted 
to  them  and  thereby  the  defendant  suffered  a  loss  (no 
amount  given)  several  times  in  excess  of  the  plaintiff's 
claim ;  that  Beatty  is  the  real  plaintiff  in  the  case  and 
that  title  passed  to  Kendrick  merely  for  the  purpose  of 
preventing  a  defense;  that  the  name  of  Charles  D.  War- 
ner was  inserted  as  payee  in  said  note  for  the  accom- 
modation and  at  the  request  of  Beatty ;  that  the  defend- 
ant owes  Warner  nothing;  that  Kendrick,  plaintiff's  de- 
cedent was  not  the  holder  of  the  note  in  due  course  for 
value  before  maturity,  but  holds  sstid  note  as  agent  for 
Beatty. 

The  lower  court  we  think  very  properly  characterized 
these  statements  as  "obscure  and  involved."  The  de- 
fendant has  made  no  definite  averments  which  show  that 
it  does  not  owe  the  note  in  question.  Whether  Kendrick 
received  the  note  for  value  or  not  can  make  no  difference 
to  the  defendant  if  it  owes  the  note.  General  statements 
of  payment  to,  or  of  mutual  dealings  with  the  person 
whom  the  defendant  claims  to  be  the  real  owner  of  the 
note  will  not  avail 
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The  allegation  that  the  name  of  Warner  was  inserted 
as  payee  in  the  note  for  the  accommodation  and  at  the  re- 
quest of  said  Beatty  is  not  an  allegation  that  the  note 
was  an  accommodation  note.  It  was  the  insertion  of  the 
name  that  was  for  the  accommodation  of  Beatty.  The  de- 
fense as  we  gather  from  the  remaining  portions  of  the 
affidavit  was  payment,  but  the  payments  are  merely  re- 
ferred to  in  a  general  way  and  with  not  that  particularity 
which  is  required  in  affidavits  of  defense.  The  note  in 
suit  was  for  $900.  Defendant  refers  to  a  $500  note,  to  a 
f  1,250  note  and  finally  to  the  services  in  securing  a  loan. 
The  lower  court  properly  found  that  the  defendant,  tak- 
ing these  various  items  into  consideration  "has  no  claim 
against  Beatty  which  would  operate  as  a  defense  even 
if  the  plaintiffs'  testator  were  Beatty's  ^agent  to  hold  the 
note'  and  defenses  against  Beatty  were  defenses  against 
the  plaintiflfs.'' 

Judgment  affirmed. 


Bankin,  Appellant,  v.  Kinehart. 

Judgment — Lien — Lien  agaifist  real  estate  of  decedent — Statute 
of  limitations — Statute  of  repose — Remedy — Act  of  May  S,  1909, 
P.L.S86. 

Where  a  judgment  was  originally  entered  in  1903,  was  revived 
on  May  22,  1908,  and  the  defendant  in  the  judgment  died  on  Sep- 
tember 21,  1908,  a  scire  facias  to  revive  issued  on  July  1,  1916, 
cannot  be  sustained,  inasmuch  as  the  plaintiff  in  the  judgment  had 
allowed  more  than  five  full  years  after  the  defendant's  death  and 
more  than  five  full  years  after  the  passage  of  the  Act  of  May  6, 
1909,  P.  L.  386,  to  elapse  without  attempting  to  revive  the  lien  pf 
the  judgment 

The  Act  of  May  3,  1909,  P.  L.  386,  is  an  act  of  repose,  affecting 
the  remedy  and  not  the  cause  of  action,  and  is  one  that  it  is  com- 
petent for  the  legislature  to  enact. 

Where  the  lien  of  a  judgment  against  decedent's  estate  has  been 
lost  by  reason  of  failure  to  revive  it  within  the  proper  time,  a  de- 
visee of  the  land  ii  not  estopped  on  a  scire  facias  to  revive  to  take 
defense  under  the  Act  of  May  3, 1909,  P.  L.  386,  because  9he  made 

Vol.  lxvj— 25 
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Syllabus — Statement  of  Facts.  [66  Pa.  Superior  Ot 
a  verbal  promise  to  the  executor  that  she  would  pay  the  decedent's 
debts,  including  the  judgment  in  question. 

Argued  Oct.  27, 1916.  Appeal,  No.  311,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  Franklin  Co.,  Sept.  T., 
1915,  No.  157,  making  absolute  rule  to  strike  off  levy  in 
case  of  J.  C.  Rankin,  Executor  of  Rebecca  McCullough, 
deceased,  to  use  of  J.  C.  Atkinson,  now  to  use  of  C.  M. 
Kunkle,  v.  R.  J.  Rinehart,  Executor  of  George  Barnes, 
deceased.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kbphart,  Trexler  and  Williams,  JJ.    Afl&rmed. 

Rule  to  strike  off  levy. 

The  case  was  referred  to  J.  A.  Strite,  Esq.,  as  master, 
who  reported  as  follows : 

first.  ' 

(a)  On  June  19, 1903,  a  judgment  was  entered  in  the 
Court  of  Common  Pleas  of  Franklin  County,  to  No.  94  of 
September  Term,  1903,  against  R.  J.  Rinehart  and  in 
favor  of  J.  C.  Rankin,  executor  of  Rebecca  McCullough, 
for  the  sum  of  $132.62,  by  confession  of  an  attorney  upon 
a  note  dated  April  1, 1903. 

(b)  On  May  22, 1908,  the  judgment  wais  revived  tp  No. 
*53  of  September  Term,  1908,  against  R.  J.  Rinehart  and 

George  Barnes,  terre-tenant,  by  amicable  revival  signed 
by  both,  the  judgment  at  that  time  being  revived  to  use 
of  J.  C.  Atkinson,  now  to  use  of  C.  M.  Kunkle,  it  having 
on  August  8, 1903,  been  assigned  by  the  original  plaintiff 
to  J.  C.  Atkinson  who  on  April  13, 1904,  assigned  it  to  C. 
M.  Kunkle,  the  present  use-plaintiff. 

(c)  On  May  13,  1915,  a  scire  facias  was  issued  to  re- 
vive and  continue  the  lien  of  judgment  No.  53  of  Septem- 
ber Term,  1908,  wherein  J.  C.  Rankin,  executor  of  Re- 
becca McCullough,  deceased,  to  use  of  J.  C.  Atkinson, 
now  to  use  of  C.  M.  Kunkle,  was  plaintiff,  against  R.  J. 
Riuehart  and  George  Barnes,  terre-tenant.    This  writ 
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was  duly  returned  by  the  sheriff,  served  upon  R.  J.  Rine- 
hart  and  bb  to  George  Barnes,  nihil  habet. 

(d)  On  June  12,  1915,  R.  J.  Rinehart,  defendant  in 
said  writ,  voluntarily  appeared  and  confessed  judgment 
against  himself  individually  in  favor  of  the  use-plaintiff, 
C.  M.  Kunkle,  in  the  sum  of  one  hundred  ninety-seven 
and  86-100  ($197.86)  dollars,  with  costs. 

(e)  By  amicable  scire  facias  filed  July  1,  1915,  bear- 
ing date  June  12, 1915,  and  signed  R.  J.  Rinehart,  execu- 
tor of  (jreorge  Barnes,  deceased,  terre-tenant,  a  judgment 
of  revival  of  No.  53  of  September  Term,  1908,  was  en- 
tered to  No.  157  of  September  Term,  1915,  in  favor  of  the 
same  use-plaintiff,  C.  M.  Kunkle,  and  against  R.  J.  Rine- 
hart, executor  of  George  Barnes,  deceased,  terre-tenant, 
for  the  same  amount  one  hundred  ninety-seven  and  86- 
100  ($197.86)  dollars.  On  this  latter  judgment  the  fl.  fa. 
in  question,  No.  26  of  September  Term,  1915,  was  issued 
and  reached  the  hands  of  the  sheriff  on  July  26,  1915, 
who  levied  on  the  real  estate  involved  in  this  proceeding. 

(f )  On  August  28, 1915,  the  petition  of  Nancy  Barnes 
to  stay  the  fi.  fa.  and  set  aside  the  levy  was  presented  and 
the  fi.  fa.  was  stayed. 

SECOND. 

(a)  The  real  estate,  consisting  of  a  small  tract  of 
about  two  acres,  upon  which  the  judgment  in  question 
was  originally  a  lien  was  conveyed  by  J.  C.  Rankin,  ex- 
ecutor of  Rebecca  McCullough  to  Roy  J.  Rinehart  by 
deed  dated  April  1, 1903,  for  a  consideration  of  two  hun- 
dred sixty-five  and  25-100  ($265.25)  dollars,  which  deed 
was  recorded  August  23, 1906,  in  Franklin  County  Deed 
Book,  Vol.  143,  page  89.  R.  J.  Rinehart  by  deed  dated 
the  28th  day  of  May,  1905,  recorded  in  Franklin  County 
Deed  Book,  Vol.  143,  page  90,  conveyed  the  same  land  to 
George  Barnes.  Barnes  at  the  time  of  purchase  of  the 
land  by  Rinehart  from  McCullough^s  executor  and  at  the 
time  of  the  conveyance  by  Rinehart  to  him  was  in  the 
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Statement  of  Facts.  [66  Pa.  Superior  Ct. 
employ  of  Kinehart,  who  was  a  farmer  owning  the  farm 
which  the  property  conveyed  to  Barnes  adjoined.  Rine- 
hart  bought  the  property  for  the  purpose  of  enabling 
Barnes  to  obtain  a  home,  took  the  title  in  his  name  and 
gave  the  original  judgment  to  secure  the  unpaid  pur- 
chase-money. Barnes  paid  Rinehart  the  cash  advanced 
by  the  latter  in  the  purchase  of  the  property  and  when 
conveyed  by  Rinehart  to  Barnes  the  property  was  subject 
to  the  lien  of  the  judgment  given  by  Rinehart  to  McCul- 
lough's  executor.  The  judgment  was  not  mentioned  in 
the  deed  from  Rinehart  to  Barnes. 

(b)  Barnes  died  September  21, 1908.  His  will  dated 
September  7,  1908,  probate^  September  28,  1908,  re- 
corded in  Franklin  County  Will  Book,  Vol.  S,  page  147, 
provides  for  the  payment  of  his  debts  and  devises  the  re- 
mainder of  his  estate  to  his  wife,  Nancy  Barnes.  Letters 
testamentary  on  the  estate  were  granted  to  Roy  J.  Rine- 
hart, the  executor  named  in  the  will  and  the  same  person 
as  the  original  defendant  in  the  judgment.  The  estate 
left  by  Barnes  consisted  of  eighty-three  and  47-100 
($83.47)  dollars  of  personal  property  and  the  land  con- 
veyed to  him  by  Rinehart.  A  widow's  appraisement  in 
the  estate  of  George  Barnes  was  filed  November  24, 1908, 
by  which  all  the  personal  property  was  set  apart  to 
Nancy  Barnes,  the  widow,  and  the  remainder  of  her  $300 
exemption,  namely  two  hundred  sixteen  and  53-100 
($216.53)  dollars  was  charged  upon  the  real  estate. 
Rinehart,  as  executor,  wanted  to  sell  the  real  estate  and 
pay  the  judgment.  The  widow,  Nancy  Barnes,  pre- 
ferred not  to  have  the  real  estate  sold  and  agreed,  after  a 
conference  with  the  executor  and  his  attorney,  H.  H. 
Spangler,  Esq.,  that  she  would  pay  the  debts  of  George 
Barnes,  including  the  purchase-money  judgment  which 
is  in  controversy.  She  did,  in  fact,  pay  to  Rinehart,  who 
acted  as  her  agent  in  the  matter,  the  amount  required  to 
pay  the  debts  of  Barnes  other  than  the  judgment.  She 
was  then  advised  that  the  judgment  was  a  lien  on  the  real 
estate  and  that  the  property  might  be  sold  in  order  to  pay 
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it  oflf  and  that  the  property  would  not  be  hers  until  the 
lien  was  paid. 

(c)  After  this  arrangement  was  made  she  leased  the 
property  to  various  tenants  and  has  continued  to  do  so 
until  the  present  time.  She  insured  the  property  against 
loss  by  fire  in  her  name.  She  gave  no  written  promise 
to  pay  the  judgment. 

THIRD. 

C.  M.  Kunkle  was  the  owner  of  the  judgment  when 
Greorge  Barnes  died  and  has  been  continually  its  owner 
to  the  present  time.  It  does  not  appear  that  he  had  any 
knowledge  of  any  understanding  on  the  part  of  Nancy 
Barnes  to  pay  the  judgment  until  more  than  five  years 
after  the  death  of  Gteorge  Barnes  and  more  than  five 
years  after  May  3, 1909. 

CONCLUSIONS  OP  LAW  : — FIBST. 

Inquisition  having  been  waived  in  the  note  upon  which 
the  original  judgment  was  entered,  and  the  judgment 
having  been  confessed  by  an  attorney,  thereby  making 
the  waiver  of  inquisition  a  part  of  the  judgment,  an  in- 
quisition and  condemnation  were  not  prerequisites  to  the 
issuance  of  fi.  fa.  No.  26  of  September  Term,  1915,  sur 
judgment  No.  157  of  September  Term,  1915,  nor  would 
inquisition  and  condemnation  be  necessary  in  order  to 
proceed  with  the  sale  of  the  real  estate  in  question  if  the 
judgment  at  the  time  of  the  issuing  of  the  writ  of  fl.  fa. 
were  a  lien  on  the  real  estate. 

SECOND. 

The  real  debtor,  as  between  Binehart  and  George 
Barnes,  having  been  Barnes  himself,  at  least  after  the 
conveyance  by  Rinehart  to  Barnes,  Nancy  Barnes,  the 
devisee  of  George  Barnes,  has  no  right  to  compel  the 
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plaintiff  to  exhaust  the  property  of  Kinehart  before  hav- 
ing recourse  to  her  land  if  the  judgment  is  a  lien  on  her 
land. 

THIRD. 

The  judgment  having  been  revived  against  the  land  in 
question  May  22, 1908,  Barnes  having  died  September  21, 

1908,  and  the  judgment  No.  157  of  September  Term, 
1915,  against  R.  J.  Rinehart,  executor  of  George  Barnes, 
deceased,  terre-tenant  having  been  entered  on  July  1, 
1915,  after  the  lapse  of  more  than  five  years  after  the 
death  of  George  Barnes  and  five  years  after  the  approval 
of  the  Act  of  May  3, 1909,  the  judgment  had  lost  its  lien 
on  the  real  estate  in  question  and  the  real  estate  could 
not  therefore  be  sold  in  satisfaction  of  the  judgment. 

FOURTH. 

The  judgment  having  lost  its  lien  upon  the  real  estate 
by  the  lapse  of  more  than  five  years  from  the  death  of 
George  Barnes  and  the  approval  of  the  Act  of  May  3, 

1909,  the  revival  of  the  same  by  R.  J.  Rinehart,  executor 
of  George  Barnes,  filed  July  1,  1915,  did  not  revive  the 
lien  upon  the  land  in  question. 

The  court  overruled  exceptions  to  master's  report  and 
made  the  rule  absolute. 

Error  assigned  was  in  making  the  rule  absolute. 

J.  R.  Ruthrauffy  with  him  J.  M.  McDowell  and  TF.  0. 
Nicklas,  for  appellant. — Retrospective  laws,  generally, 
if  not  universally,  work  injustice,  and  ought  to  be  so  con- 
strued only  when  the  mandate  of  the  legislature  is  im- 
perative. 

When  judgment  was  entered  the  rights  of  the  parties 
became  fixed  and  definite ;  there  is  nothing  upon  which 
the  remedy  could  act.    The  plaintiff  had  a  vested  lien 
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binding  the  property  of  the  defendant  with  all  its  inci- 
dents. 

With  such  a  lien  the  legislature  could  not  interfere 
without  violating  both  Article  I,  Section  17  of  the  Com- 
monwealth of  Pennsylvania,  and  Article  I,  Section  10, 
of  the  Constitution  of  the  United  States:  Benner  v. 
Phillips,  9  W.  &  S.  13;  Walker  v.  Whitehead,  16 
Wallace  314;  Edwards  v.  Kearzey,  96  U.  S.  595. 

Nancy  Barnes,  as  stated  above,  took  this  property  in 
the  fall  of  1908,  paid  all  the  debts  except  the  judgment, 
and  the  executor  of  George  Barnes  took  no  further  steps 
in  the  settlement  of  the  estate.  Indeed  the  estate  was 
fully  settled — the  debts  all  paid  and  the  property  taken 
by  Nancy  with  the  distinct  promise  to  pay  this  lien.  We 
submit,  therefore,  that  when  the  Act  of  1909  was  passed, 
the  estate  of  George  Barnes  having  been  settled  and  the 
property  taken  by  the  heir,  there  was  no  land  of  the  de- 
cedent on  which  this  statute  could  operate. 

Edmund  C.  Wingerd,  with  him  William  S.  Hoemer, 
for  appellee,  cited :  Sohn  v.  Waterson,  17  Wallace  U.  S. 
596;  Mellon's  App.,  46  Pa.  165;  Wilson  v.  Iseminger, 
185  U.  S.  55;  Brubaker's  Est,  59  Pa.  Superior  Ct.  109; 
Smith  V.  Monison,  22  Pick.  430 ;  Kom  v.  Browne,  64  Pa. 
55. 

Opinion  by  Head,  J.,  April  16, 1917 : 

Although  the  case  at  bar  is  not  ruled  by  Brubaker's 
Est',  59  Pa.  Superior  Ct.  109,  the  judgment  we  are  com- 
pelled to  enter  here  is  clearly  foreshadowed  in  the  rea- 
soning of  the  opinion  of  President  Judge  Rice  in  the  case 
cited.  The  earlier  statutes  on  the  subject  of  the  liens  of 
judgments  against  the  lands  of  deceased  debtors  were 
there  carefully  reviewed  and  their  language  and  scope, 
as  compared  with  the  Act  of  May  3,  1909,  P.  L.  383, 
pointed  out.  The  marrow  of  the  decision  in  that  case  is 
clearly  stated  in  these  excerpts  from  the  opinion.  "It  is 
to  be  presumed  that  the  legislature  knew  of  the  construc- 
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tion  that  had  been  given  to  the  earlier  acts  and  intended 

to  abrogate  the  rule  the  courts  had  deduced.    This 

is  the  clear  meaning  of  the  Act  of  1909.  But  did  the. 
legislature  intend  it  to  have  a  retroactive  effect?  Un- 
questionably, to  construe  the  act  as  applying  to  judg- 
ments obtained  before  its  passage,  where  the  decedent 
died  after  its  passage,  would  not  be  giving  such  effect, 
and  doubtless  it  should  be  so  construed.  But  it  would  be 
giving  it  a  retroactive  operation  to  hold  that  a  lien,  which 
at  the  time  of  its  passage  was,  as  against  heirs  and  de- 
visees, unlimited  as  to  time,  was  destroyed  if  the  de- 
cedent had  died  more  than  five  years  before  its  passage, 
or,  that  it  was  converted  into  a  lien  of  three  years'  dur- 
ation if  the  decedent  had  died  three  years  before  its  pas- 
sage. If  anything  is  clear,  it  is  that  the  legislature 
deemed  five  years  the  reasonable  time  within  which  the 
holder  of  the  lien  should  revive  it,  and  it  is  only  by  hold- 
ing that  the  plaintiff  in  the  judgment  in  question  had  five 
years  from  the  date  of  the  passage  of  the  act  within  which 
to  revive  its  lien,  that  the  act  could  be  applied  to  the 
lien  in  question  without  giving  it  a  retroactive  operation. 

It  is  clear  that  when  the  judgment  in  question  was 

originally  entered  (1893),  when  it  was  last  revived 
(1903),  and  when  the  defendant  in  it  died  (1906),  its 
lien  was  without  limit  of  time  as  against  the  heirs  and 
devisees  of  the  defendant.  As  only  three  years  had 
elapsed  between  the  death  of  the  decedent  and  the  pas- 
sage of  the  Act  of  1909,  we  think  it  clear  the  lien  was  not 
divested,  etc." 

The  material  facts  of  the  case  at  bar  are  thus  stated 
by  the  auditor  whose  careful  opinion  was  adopted  by  the 
learned  court  below :  "The  important  dates  are  these : 
May  22, 1908,  judgment  revived  and  continued  afi  a  lien 
on  the  real  estate  in  question;  September  21,  1908, 
George  Barnes,  owner  of  the  land  encumbered  by  the 
judgment,  died ;  May  3, 1909,  date  of  passage  of  .the  Act 
of  Assembly ;  July  1, 1915,  amicable  revival  of  the  judg- 
ment enteised  May  22,  1908."    It  is  thus  apparept  the 
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plaintiff  in  this  judgi^ent  had  allowed  more  than  five  full 
years  after  the  date  of  the  death  of  the  debtor  therein 
and  more  than  five  full  years  after  the  passage  of  the  Act 
of  1909  to  elapse  without  attempting  to  revive  the  lien 
of  the  judgment.  There  is  no  room  therefore  for  the  dis- 
cussion of  the  question  whether  or  not  the  statute 
could  or  should  have  any  retroactive  effect.  Following 
our  construction  of  it  in  Brubaker's  Estate,  supra,  and 
again  holding  thS  legislature  intended  it  to  operate  but 
prospectively,  its  bar  has  destroyed  the  lien  of  the  judg- 
ment in  question. 

We  cannot  excise  from  the  operation  of  the  statute  all 
judgments  that  had  been  entered  prior  to  its  enactment. 
The  legislative  intent  is  too  clearly  expressed.  We  quote 
the  language  of  the  act :  "All  judgments  which  at  the 
time  of  the  death  of  a  decedent  shall  be  a  lien  on  his  real 
estate  shall  continue,  etc."  Nor  is  it  possible,  at  this  late 
day,  to  successfully  argue  it  is  not  competent  for  the 
legislature  to  enact  such  a  statute.  Viewed  from  the 
standpoint  of  the  common  weal,  statutes  of  limitation 
are  statutes  of  repose.  It  is,  it  always  has  been,  to  the 
interest  of  the  State  there  should  be  within  some  reason- 
able time,  to  be  defined  by  the  lawmaking  power,  an  end 
to  litigation.  The  question  was  fully  considered  by  this 
court  in  Shelly  v.  Dampman,  1  Pa.  Superior  Ct.  115, 
where  the  decisions  of  the  Supreme  Court  of  the  United 
States  were  reviewed  and  followed.  In  Bowden  v.  The 
Philadelphia,  W.  &  B.  Railroad  Company,  196  Pa.  562, 
the  subject  of  statutes  of  limitation,  operating  only  on 
the  remedy  and  not  on  the  cause  of  action,  was  again 
carefully  considered  and  the  right  of  the  legislature  to 
enact  such  statutes  was  clearly  upheld  by  our  own  Su- 
preme Court.  There  remains  nothing  more  for  us  to  say 
on  this  branch  of  the  case. 

It  is  urged,  however,  upon  our  consideration  the  pres- 
ent devisee  of  the  land  in  question  is  estopped  to  take 
defense  under  the  Act  of  1909  because  she  made  a  verbal 
promise  to  the  executor  of  her  husband's  will  she  would 
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pay  his  debts,  including  the  judgn^ient  in  question.  We 
cannot  determine  in  this  case  what  right  of  action,  if  any, 
would  result  from  a  breach  of  such  a  promise,  or  what 
would  be  the  appropriate  remedy  to  enforce  such  a  right 
of  action.  We  have  before  us  a  proceeding  in  rem.  If  by 
force  of  the  law  of  the  land  the  judgment  in  question  had 
lost  its  lien  as  against  the  real  estate  it  formerly  bpund, 
the  execution  process  of  the  courts  could  not  be  success- 
fully used  to  enforce  the  lien  that  onCe  existed  but  had 
been  lost  through  the  failure  of  the  plaintiff  in  the  judg- 
ment to  act  within  the  reasonable  time  fixed  by  the  legis- 
lature. 

The  assignments  of  error  are  overruled  and  the  decree 
of  the  court  below  dismissing  the  exceptions  to  the  audi- 
tor's report  is  affirmed.  The  appeal  is  dismissed  at  the 
cost  of  the  appellant. 


Miller  v.  Clearfield  Borough,  Appellant. 

Negligence — Boroughs — Depression  in  street — Case  for  jury. 

In  an  action  by  an  elderly  woman  to  recover  damages  for  personal 
injuries  sustained  as  the  result  of  a  fall  in  a  depression  in  a  street, 
the  case  is  for  the  jury,  where  the  evidence  tends  to  show  that  at 
the  time  of  the  accident  water  had  gathered  in  the  depression  and 
had  frozen,  that  the  icy  surface  was  temporarily  concealed  from 
view  by  a  slight  fall  of  snow,  and  that  the  depression  had  been 
caused  by  the  laying  of  a  sewer  by  the  borough  some  months  before 
the  accident. 

Argued  Oct.  27, 1916.  Appeal,  No.  313,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Clearfield  Co.,  Dec. 
T.,  1914,  No.  39,  on  verdict  for  plaintiff  in  case  of  Rebecca 
Miller  v.  Clearfield  Borough.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kbphart,  Trbxler  and  Wil- 
liams, JJ.     Affirmed. 

Trespass  for  personal  injuries.  Before  Baldrigb,  P. 
J.,  specially  presiding. 
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The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  f 777.14.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  to  enter  judgment  for 
defendant  n.  o.  v. 

John  M.  Urey,  for  appellant. 

Allison  0.  Smith,  with  him  Walter  Welch,  for  appel- 
lee. 

Opinion  by  Head,  J.,  April  16, 1917 : 

The  action  was  trespass  to  recover  damages  for  per- 
sonal injuries  resulting  from  a  fall  suffered  by  the  plain- 
tiff on  a  street  of  the  defendant  borough.  As  there  was 
no  eye  witness  to  the  accident,  the  plaintiff's  case  rested 
largely  on  her  own  testimony.  She  was  a  woman  ad- 
vanced in  years,  and  while  her  testimony  leaves  much  to 
be  desired,  nevertheless  we  cannot  say  it  does  not  furnish 
a  warrant  for  a  finding  that  her  case  had  been  made  out. 
The  jury  could  find  from  her  declarations  on  the  witness 
stand  there  existed  in  the  highway  a  depression  that 
would  gather  water ;  that  the  water  so  gathered  had  been 
frozen  and  that  the  icy  surface  was  temporarily  con- 
cealed from  her  view  by  a  slight  fall  of  snow.  There 
was  testimony  to  justify  the  inference  that  the  depression 
had  been  caused  by  the  laying  of  a  sewer  some  months 
before  the  time  of  the  accident  and  it  had  therefore  ex- 
isted for  a  period  of  time  long  enough  to  affect  the  de- 
fendant borough  with  constructive  notice  of  its  existence. 

Without  attempting  to  review  the  evidence,  we  deem  it 
sufficient  to  say  a  careful  reading  of  it  has  convinced  us 
the  court  below  could  not  have,  with  propriety,  declared, 
as  matter  of  law,  the  plaintiff  had  been  guilty  of  con- 
tributory negligence.    It  consequently  became  the  duty 
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of  the  trial  judge  to  submit  that  question  to  the  jury  and 
this  was  done  in  a  charge  of  which  no  just  complaint  can 
be  made.     The  assignments  of  error  are  overruled. 
Judgment  affirmed. 


Nadel  v.  Peoples  Bank,  Appellant. 

Banks  and  hanking — Dishonor  of  check — Estoppel. 

Where  a  bank  returns  to  an  illiterate  depositor'  a  bank  book  bal- 
anced, with  the  checks,  and  the  depositor  finds  that  the  checks  are 
genuine  and  in  proper  amount,  but  fails  to  notice  that  the  bank 
had  by  mistake  charged  in  his  book  an  amount  in  excess  of  the  ag- 
gregate amount  of  the  checks,  and  he  subsequently  draws  checks 
which  should  have  been  paid  on  a  correct  accounting  between  him 
and  the  bank,  and  the  checks  are  dishonored,  he  is  not  estopped 
from  successfully  maintaining  an  action  for  an  unwarranted  im- 
putation on  his  financial  credit,  because  he  had  not  discovered  the 
mistake  and  made  complaint  to  the  bank  for  a  month  after  the  set- 
tlement of  the  bank  book. 

An  estoppel  against  an  estoppel  setteth  the  matter  at  large. 

Argued  Nov.  1,  1916.  Appeal,  No.  189,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Jan.  T.,  1916,  No.  344,  for  plaintiff  on  case 
trifed  by  the  court  without  a  jury  in  suit  of  Nathan  Nadel 
V.  Peoples  Bank.  Before  Orlady,  P.  J.,  Porter,  Hen- 
derson, Head,  Kbphart,  Trexler  and  Williams,  JJ. 
AflBrmed. 

Trespass  for  dishonoring  a  check.    Before  Knowlbs,  J. 
The  opinion  of  the  Superior  Court  states  the  case. 
The  court  entered  judgment  for  plaintiff  for  flOO. 
Defendant  appealed. 

Error  assigned  was  the  judgment  of  the  court. 

Julius  C,  Levi^  for  appellant. — The  depositor  owes  to 
the  bank  this  duty  in  making  an  examination  of  its  pass 
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book  and  vouchers  when  they  are  received  from  the  bank : 
Myers  v.  Southwestern  Nat.  Bank^  193  Pa.  1 ;  McNeely 
Co.  V.  Bank  of  North  America,  221  Pa.  588 ;  Connors  v. 
Old  Forge,  Etc.,  Bank,  245  Pa.  97;  Lesley  v.  Ewing, 
248  Pa.  135. 

Robert  M,  Bernstein,  with  him  Clinton  A.  Sowers,  for 
appellee. 

Opinion  by  Hbad,  J.,  April  16, 1917 : 

The  action  was  tri^  before  a  judge  of  the  Municipal 
Court  without  a  jury.  The  plaintiff  was  a  small  deposi-, 
tor  in  the  defendant  bank.  He  left  his  pass  book  with 
the  bank  for  the  purpose  of  having  his  account  balanced 
and  his  paid  checks  returned  to  him.  He  was  an  illiter- 
ate man,  and  an  examination  of  his  testimony  would  lead 
to  the  conclusion  he  was  stupid  as  well  as  ignorant,  or  at 
least  appeared  to  be  so.  The  bank  returned  him  a  list  of 
his  paid  checks  and  the  checks  themselves.  He  testifies 
he  examined  these  checks,  found  them  all  to  be  genuine 
and  proper  and  that  their  aggregate  amount  was  f459.00. 
The  learned  trial  judge  has  found  this  to  be  a  fact  and 
that  the  sum  named  was  the  correct  amount  of  the  bank's 
charge  against  the  deposits  made  by  the  plaintiff. 
Through  some  error,  the  cause  of  which  is  not  easily  to 
be  discovered  from  the  evidence,  the  bank  charged  to  the 
plaintiff  in  his  pass  book  the  sum  of  |477.00.  The  plain- 
tiff, not  noticing  this  discrepancy,  and  relying  on  the  fact 
that  his  returned  checks  necessarily  measured  the  extent 
of  the  bank's  charge  against  him,  drew  a  couple  of  small 
checks  against  the  balance  that,  on  a  correct  accounting 
between  him  and  the  bank,  remained  to  his  credit.  The 
bank  declined  to  pay  the  checks  and  the  plaintiff  brought 
this  action  to  recover  the  damages  alleged  to  have  been 
sustained  by  him  by  reason  of  this  unwarranted  imputa- 
tion on  his  financial  credit. 

In  our  recent  case  of  Weiner  v.  North  Penn  Bank,  65 
Pa.  Superior  Ct.  290,  we  had  occasion  to  examine  the  na- 
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ture  of  an  action  like  the  present  one  and  consider  the 
proper  measure  of  damages  flowing  from  an  injury  of 
such  character.  It  cannot  be  successfully  urged  in  the 
present  case  the  amount  of  damages  found  by  the  learned 
trial  judge  was  excessive  or  beyond  the  ^^substantial  dam- 
ages" which  it  has  been  held  a  plaintiff  in  such  a  case 
might  recover.  We  are  urged,  however,  to  say  that  be- 
cause about  one  month  elapsed  from  the  time  of  the  set- 
tlement of  the  bank  book  until  the  plaintiff  learned  of  the 
discrepancy  and  complained,  he  is  thereby  estopped  by 
his  own  laches  from  claiming  anything.  We  are  not 
able  so  to  say. 

It  cannot  be  necessary  to  enter  into  an  elaborate  re- 
view of  the  many  cases  from  the  Supreme  Court  of  the 
United  States  or  the  courts  of  other  states,  urged  upon 
our  consideration  by  the  learned  counsel  for  appellant. 
The  force  of  the  doctrine  on  which  he  relies  is  fully  de- 
clared in  our  own  cases  of  McNeely  v.  Bank  of  North 
America,  221  Pa.  588,  and  Lesley  v.  Ewing,  248  Pa.  135. 
That  the  principle  established  by  these  cases  cannot  be 
controlling  here  appears  to  us  to  be  clear  for  these  rea- 
sons, among  others,  viz :  ( 1 )  There  is  no  case  of  a  forgery 
by  the  maker  or  endorser  of  a  check,  and  no  consequent 
^^substantial  right"  in  the  bank  to  look  to  another  to 
make  good  its  loss.  (2)  There  is  no  question  of  laches 
on  the  part  of  the  depositor  after  actual  notice  to  him. 
The  attempt  is  to  fix  him  with  liability  because  of  al- 
leged constructive  notice.  (3)  The  bank  presented  to 
its  depositor  two  accounts  stated.  One  by  its  returned 
checks  as  they  were  listed,  another  by  the  way  in  which 
his  bank  book  was  written  up.  They  should  have  ex- 
hibited an  identical  result.  Why  they  did  not  the  opin- 
ion writer  has  been  unable  to  discover  from  the  evidence. 

The  plaintiff,  in  pursuance  of  his  duty  to  the  bank, 
examined  the  checks  returned  and  found  them  to  be 
genuine  and  proper  charges  against  his  deposits.  We 
know  of  no  decision  and  of  no  legal  principle  that  would 
support  one  to  the  effect  that  he  was  further  bound  to 
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examine  his  bank  book  and  see  what  the  officers  them- 
selves should  have  seen,  namely,  that  there  existed  a  dis- 
crepancy between  the  bank  book  and  the  returned  checks. 
If  the  defendant  may  assert  the  plaintiff  was  estopped  to 
deny  the  accuracy  of  the  charge  against  him  shown  by 
his  pass  book,  the  plaintiff  can  with  equal  force  urge  the 
defendant  is  estopped  to  controvert  the  correctness  of  its 
list  of  returned  checks.  "An  estoppel  against  an  estop- 
pel, as  Lord  Coke  says,  setteth  the  matter  at  large."  The 
assignments  of  error  are  overruled. 
Judgment  affirmed. 


Kellogg  V.  Mack  Paving  &  Construction  Co,,  Api)el- 

lant. 

Evidence — Improper  cross-examination — Attempt  to  inject  de- 
fep.se — Assignments  of  error — Appeal, 

In  an  action  by  attomeys-at-law  to  recover  compensation  for  pro- 
fessional services,  a  judgment  on  a*  verdict  for  plaintiffs  will  be 
sustained  on  appeal,  where  the  assignments  of  error  are  based  on 
the  refusal  of  the  trial  judge  to  permit  the  defendants  to  cross- 
examine  the  witnesses  of  the  plaintiff  for  the  purpose  of  eliciting 
evidence  to  support  the  defense  of  payment,  and  it*  appears  from  the 
record  that  the  defendant  offered  no  evidence  at  all  at  the  trial. 
In  such  a  case  the  burden  of  showing  harmful  error  rests  clearly 
on  the  appellant. 

The  order  of  proceedings  in  the  trial  court  must  of  necessity  be 
left  largely  to  the  discretion  of  the  trial  judge.  If  a  party  be  told 
he  may  not  offer  certain  evidence  at  one  stage  of  the  case,  but  will 
have  ample  opportunity  to  introduce  it  later,  no  substantial  harm 
is  apparently  done  to  the  party. 

Argued  Nov.  1,  1916.  Appeal,  No.  199,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  July  T.,  1915,  No.  154,  on  verdict  for  plain- 
tiff in  case  of  Luther  Laflin  Kellogg  et  al.,  trading  as 
Kellogg  &  Rose,  v.  The  Mack  Paving  &  Construction 
Company.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kephart,  Trexler  and  Williams,  JJ.    Affirmed, 
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Ajssumpsit  to  recover  fees  for  professional  services. 
Before  Wheeler,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $544.  Defend- 
ant appealed. 

Errors  assigned  were  various  rulings  on  evidence  as 
stated  in  the  opinion  of  the  Superior  Court. 

Lester  B.  Johnson,  with  him  Lewis  ti.  Van  Dusen,  for 
appellant 

George  Qumtard  Borwitz,  with  him  Frank  Smith,  for 
appellee. 

Opinion  by  Head,  J.,  April  16, 1917 : 

The  numerous  assignments  of  error  may  be  fairly  dis- 
posed of  by  the  consideration  of  any  one  of  them.  They 
severally  rest  on  rulings  of  the  learned  trial  judge  sus- 
taining objections  to  a  line  of  questions  asked*  by  the 
learned  counsel  for  the  defendant.  All  of  these  ques- 
tions were  asked  on  cross-examination  of  the  plaintiffs. 
The  reason  which  prompted  the  learned  trial  judge  to 
sustain  the  objections  and  make  the  rulings  complained 
of  is  fairly  indicated  by  this  statement  made  during  the 
consideration  of  one  of  these  objections.  "The  Court: 
Under  my  theory  of  this  case  those  questions  are  not 
proper  cross-examination.  They  refer  to  matters  of  de- 
fense which  should  be  brought  out  in  your  side  of  the 
case.  The  plaintiffs  are  suing  for  certain  services  from  a 
given  date.  I  will  sustain  the  objection."  It  thus  ap- 
pears the  questions  referred  to  were  objectionable,  in  the 
minds  of  the  plaintiff's  counsel  and  the  court,  not  because 
they  sought  to  elicit  answers  irrelevant  to  the  issue  or 
were  without  probative  value,  but  simply  because,  asked 
when  and  as  they  were,  confusion  was  likely  to  result 
and  the  trial  be  conducted  in  a  disorderly  way. 

The  issue  was  a  simple  one.    The  plaintiffs,  attorneys- 
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at-law,  brought  this  action  to  recover  the  value  of  certain 
professional  services  alleged  to  have  been  rendered  by 
them  to  the  defendant  on  its  contract  of  employment. 
Their  statement  sets  forth  the  facts  they  had  been  em- 
ployed to  conduct  certain  legal  business  in  which  the  de- 
fendant was  a  party  concerned ;  that  for  the  services  ren- 
dered after  the  employment  down  to  a  certain  date,  pay- 
ment had  been  made ;  that  for  additional  services,  con- 
siderable in  extent  and  value,  as  they  alleged,  performed 
after  the  date  referred  to,  they  had  not  been  paid,  and 
that  such  services  were  of  a  value  stated.  The  affidavit 
of  defense  admitted  the  employment,  the  performance 
of  professional  services,  and  alleged  the  payment  by 
the  defendant  of  substantia^  sums  of  money  which,  ac- 
cording to  its  contention,  were  sufficient  to  compensate 
the  plaintiffs  for  all  of  the  services  they  had  rendered. 
At  the  trial  therefore  the  case  of  the  plaintiffs  in  chief 
required  they  should  but  prove  their  employment,  show 
that  services  had  been  rendered,  and  offer  testimony 
tending  to  establish  the  money  value  of  those  services. 
All  of  this  they  did.  On  cross-examination  of  the  plain- 
tiffs a  line  of  questions  was  propounded  tending  to  open 
up  the  dealings  between  the  parties  prior  to  the  time  in- 
volved in  the  present  action  and  apparently  seeking  to 
elicit  from  the  mouths  of  these  witnesses  evidence  to  sup- 
port the  defense  of  payment.  In  other  words,  the  de- 
fendant, not  willing  to  await  its  proper  opportunity  to 
support  by  evidence  the  defense  set  up  by  its  pleadings, 
sought  to  introduce  that  evidence  from  the  plaintiffs 
themselves  under  the  guise  of  cross-examination.  It  was 
the  view  of  the  learned  trial  judge,  as  indicated  in  his  re- 
marks already  quoted,  such  a  course  of  proceeding 
tended  to  make  an  obscure  and  disorderly  record.  It 
was  not  at  any  time  intimated  by  him  that  the  defendant 
should  not  have  a  full  opportunity,  at  the  proper  time, 
to  establish,  if  it  could,  its  defense  of  payment.  His  rul- 
ings complained  of  therefore  were,  in  essence  and  sub- 
stance, but  a  direction  that  the  case  should  be  tried  in  a 
Vol.  lxvi— 26 
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designated  orderly  way,  and  they  did  not  have  the  effect 
and  were  not  intended  to  declare  that  defendant  might 
not  fully  prove  its  case  to  the  extent  of  its  ability  when 
the  opportunity  came  to  introduce  the  defense. 

The  defendant,  apparently  content  to  rjBst  its  case  on 
the  exceptions  taken  to  the  rulings  of  the  trial  judge,  of- 
fered no  evidence  whatever  and  now  urges  that  the  judg- 
ment entered  in  the  court  below  should  be  reversed  be- 
cause of  the  alleged  harmful  errors  we  have  already  in- 
dicated. There  are  two  legal  principles  not  to  be  lost 
sight  of  in  a  case  of  this  kind,  and  it  appears  to  us  the 
logical  effect  to  be  given  to  their  application  would  re- 
quire us  to  sustain  the  rulings  of  the  learned  trial  judge 
here  complained  of.  It  has  been  many  times  said  by  the 
Supreme  Court  and  this  court  that  the  order  of  proceed- 
ings in  the  court  below  must  of  necessity  be  left  largely 
to  the  discretion  of  the  trial  judge.  In  the  nature  of 
things  it  should  be  so.  If  a  party  be  told  he  may  not 
offer  certain  evidence  at  one  stage  of  the  case  but  will 
have  ample  opportunity  to  produce  it  later,  it  is  difficult 
to  see  where  any  substantial  harm  is  done  by  such  a  rul- 
ing. 

We  are  not  to  be  understood  as  saying  that  in  no  case 
could  such  a  direction  by  the  trial  judge  result  in  sub- 
stantial harm.  But  in  declining  to  offer  evidence  at  all 
and  choosing  to  stand  on  exceptions  of  the  character  in- 
dicated, the  burden  of  showing  harmful  error  rests 
clearly  on  the  appellant.  Again  it  has  been  often  and 
for  the  soundest  of  reasons  declared  that :  "It  has  been 
reiterated  in  this  State  that  cross-examination  must  be 
confined  to  matters  which  have  been  stated  in  the  exami- 
nation in  chief,  and  to  such  questions  as  may  tend  to 
show  bias  or  interest  in  the  witness ;  that  to  permit  a 
party  to  lead  out  new  matter,  constituting  his  own  case, 
under  the  guise  of  a  cross-examination,  is  disorderly  and 
often  unfair  to  the  opposite  party;  and  that  these  rules 
are  established  for  the  purpose  of  eliciting  truth  and  pre- 
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serving  equality  of  the  rights  of  parties  in  trials  of 

causes In  the  order  of  examination  of  witnesses 

and  the  introduction  of  testimony,  much  must  be  left  to 
the  discretion  of  the  court  below,"  etc.,  per  Trunkby,  J., 
in  Hughes  v.  The  Westmoreland  Coal  Co.,  104  Pa.  207. 
That  case  has  been  cited  with  approval  many  times  be- 
ginning with  Longenecker  v.  Penna.  R.  R.  Co.,  105  Pa. 
328,  down  to  Catanzaro  v.  Penna.  R.  R.  Co.,  230  Pa.  311, 
and  Keystone  Brewing  Co.  v.  Varzaly,  39  Pa.  Superior 
Ct.  159. 

Under  the  conditions  we  have  described  we  are  not 
able  to  say  the  learned  trial  judge  abused  the  discretion 
vested  in  him  in  conducting  the  trial  and  we  are  of  opin- 
ion the  record  exhibits  no  reversible  error.  The  assign- 
ments of  error  are  overruled. 

Judgment  affirmed. 


Baltimore  &  Ohio  R.  R.  Co.,  Appellant^  v.  Public 
Service  Commission. 

Carriers — Railroads — Bates — Burden  of  proof — Public  Service 
Commission — Appeals. 

Where  a  railroad  company  has  filed  a  new  tariff  of  freight  rates, 
and  no  complaint  is  made  within  thirty  days  against  sUch  tariff, 
the  proposed  rates  become  effective  rates ;  and  if  any  shipper  there- 
after complains  to  the  Public  Service  Commission  that  such  rates 
are  unreasonable,  the  burden  of  proof  is  upon  him  to  establish  that 
fact.  In 'such  a  case  the  carrier  is  not  required  to  produce  any  evi- 
dence until  the  complainant  has,  prima  facie  at  least,  offered  proof 
which  if  unanswered  would  warrant  an  order  in  his  favor. 

Where  the  public  service  commission  has  found  in  a  proceeding 
on  a  complaint  against  effective  rates  "that  the  rates  complained 
of,  are  an  increase  of  practically  one  hundred  per  cent,"  and  such 
finding  is  not  sustained  by  an  inspection  and  comparison  of  the 
old  tariff  with  the  new  tariff,  and  on  appeal  from  the  order  of  the 
Public  Service  Commission  lowering  the  rates,  the  record  does  not 
present  such  facts  found  by  the  commission  upon  the  evidence  that 
will  enable  the  court  to  determine  whether  or  not  the  conclusion 
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reached  by  the  commission  is  a  reasonable  one,  and  in  conformity 
with  law,  the  order  of  the  commission  will  be  reversed,  and  the 
record  remitted  to  the  commission  with  directions  to  reconsider 
the  order,  and  make  such  further  report  as  will  be  warranted  by  the 
law  and  the  evidence. 

Argued  Oct.  19, 1916.  Appeal,  No.  138,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  Public  Service  Commission  of 
the  Commonwealth  of  Pennsylvania,  Complaint  Docket 
384,  in  case  of  Bdltimore  &  Ohio  Railroad  Company  v. 
Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania  and  R.  W.  Wilson,  Intervenor.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trexlbr  and  Williams,  J  J.    Reversed. 

Complaint  by  R.  W.  Wilson  against  milk  rates. 

The  opinion  of  the  Superior  Court  states  the  case. 

The  commission  in  an  opinion  by  Rilling,  Commis- 
sioner, reported  the  following  conclusions  from  which  an 
appropriate  order  was  made : 

I.  That  the  milk  and  cream  rates  of  all  of  the  respond- 
ents complained  of  for  carrying  intrastate  milk  and 
cream  to  Pittsburgh  and  its  suburban  towns  are  exces- 
sive and  unreasonable. 

II.  That  the  rates  for  carrying  milk  should  be  ap- 
proximately 75  per  cent,  of  the  rate  for  carrying  cream, 
and  the  rate  for  carrying  a  five-gallon  can  should  be  ap- 
proximately 7-10  of  the  rate  for  carrying  a  ten-gallon 
can ;  and  rate  for  carrying  an  eight-gallon  can  should  be 
approximately  9-10  of  the  rate  for  carrying  a  ten-gallon 
can. 

III.  That  it  is  proper  to  establish  a  zone  system,  in 
order  that  proper  rates  may  be  fixed  for  transporting  in- 
trastate milk  and  cream  into  Pittsburgh  and  its  subur- 
ban towns. 

IV.  That  the  fair,  just  and  reasonable  rates  for  trans- 
porting intrastate  milk  and  cream  into  the  City  of  Pitts- 
burgh, Pa.,  and  its  suburban  towns,  are  hereby  fixed  as 


Digitized  by 


Google 


1  to 

25  inc., 

Over  25  to 

30  inc., 

Over  30  to 

35  inc.. 

Over  35  to 

40  inc.. 

Over  40  to 

45  inc.. 

Over  45  to 

50  inc.. 

Over  50  to 

60  inc., 

Over  60  to 

70  inc.. 

Over  70  to 

80  inc., 

Over  80  to 
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per  the  following  schedule,  which  is  to  take  effect  as  of 
May  1, 1916,  and  an  order  will  be  issued  accordingly. 

Rate  in  Cents  per  Can. 
Zones.  MILK  CREAM. 

Size  of  Can  in  Gals.  Size  of  Can  in  Gals. 
Miles.  5         8         10         5  8        10 

Cents  Cents  Cents  Cents  Cents  Cents 

10       13       15       14       18       20 

10 

11 

11 

12 

12 

13 

14 

14 

14 
Over  90  to  100  inc.,  . .     15 

Error  assigned  was  the  order  of  the  commission. 

TT.  B.  Linn,  with  him  H.  B.  Gill,  C.  R.  Weher  and  E. 
T.  Nohle,  for  appellant. — The  burden  of  proving  that  the 
rate  was  unreasonable  was  on  Wilson:  People  ex  rel. 
New  York  City  v.  Public  Service  Commission,  215  N.  Y. 
241. 

There  is  no  evidence  sustaining  the  findings  of  fact 
made  by  the  commission :  Coke  Producers  Assn.  v.  B.  & 
O.  R.  R.  Co.,  27  I.  C.  C.  125 ;  Traffic  Bureau  of  Nashville 
V.  Louisville,  Etc.,  R.  R.  Co.,  28  I.  C.  C.  535.  * 

George  E.  Alter,  of  McKee,  Mitchell  &  Alter,  for  ap- 
pellee.— A  railroad  company  by  putting  in  force  and  con- 
tinuing in  force  a  rate  of  charges  furnishes  evidence  that 
the  rate  is  profitable  and  if  it  increases  a  long  established 
rate  the  new  rate  will  be  presumed  to  be  unreasonably 
high :  Cox  Bros.  &  Co.  v.  Lehigh  Valley  R.  R.  Co.,  4  L 
C.  C.  535 ;  :National  Hay  Assn.  v.  L.  S.  &  M.  S.  R.  R.  Co., 
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9  I.  C.  C.  264 ;  Central  Yellow  Pine  Assn.  v.  111.  Cent.  R. 
R.  Co.,  10  I.  C.  C.  505;  Advances  in  Rates  in  Official 
ClassWcation  Territory,  20  I.  C.  C.  243;  Advances  in 
Rates  in  Western  Trunk  Line,  Etc.,  Territories,  20  I.  C. 
C.  307. 

Opinion  by  Head,  J.,  April  16,  1917 : 

Before  entering  upon  a  discussion  of  the  exact  i  ques- 
tions presented  for  our  consideration  by  this  appeal,  it 
may  not  be  amiss  to  describe  briefly  the  situation  exhib- 
ited by  the  record. 

In  the  spring  of  1915  several  railroad  companies  oper- 
ating lines  in  Western  Pennsylvania  filed  with  The  Pub- 
lic Service  Commission  schedules  of  proposed  changes  in 
their  rates  affecting  the  transportation  of  milk.  Among 
these  was  the  Baltimore  &  Ohio  Railroad  Company,  the 
present  appellant,  and  it  is  the  appeal  of  that  company 
alone  we  have  before  us.  No  complaint  having  been 
made  from  any  source  against  the  tariff  filed  by  this  ap- 
pellant within  the  statutory  period  of  thirty  days,  its 
proposed  rates  became  effective  rates.  The  law  so  pro- 
vides. 

Of  course,  even  after  the  rates  filed  by  this  appellant 
became  effective  it  was  still  competent  for  any  one  af- 
fected by  them  to  complain  to  the  Public  Service  Com- 
mission that  the  rates  in  force  were  unreasonable.  But 
in  such  case  the  law  casts  upon  the  complainant  the  bur- 
den of  proving  that  the  effective  rates  attacked  are  un- 
reasonable. This  provision  of  the  law  is  not  a  mere  mat- 
ter of  form  but  carries  with  it  a  substantial  right  to  the 
public  service  company  whose  legally  effective  fates  are 
challenged.  In  other  words,  under  such  circumstances, 
the  public  service  company  is  placed  by  the  law  in  the 
position  of  a  defendant  in  an  ordinary  action  at  law.  He 
is  not  required  to  produce  any  evidence  until  the  plain- 
tiff has,  prima  facie  at  least,  offered  proof  which,  if  un- 
answered, would  warrant  a  judgment  in  his  favor.    We 
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are  not  to  be  undei-Btood  as  saying  that  in  such  a  case  the 
complainant  is  debarred  from  the  benefit  of  evidence  that 
may  exist  only  in  the  records  of  the  carrier.  In  civil 
proceedings  such  evidence  is  always  available  to  the  ad- 
verse party  under  well  established  rules  and  the  Act  of 
1913,  4^rticle  VI,  Section  1,  makes  ample  provision  for 
such  cases. 

As  to  the  railroad  companies,  other  than  this  appel- 
lant, whose  proposed  rates  were  complained  of  before 
they  became  effective,  the  burden  of  proof  to  establish  the 
reasonableness  of  the  prctepective  change  of  j*ates  is 
placed  on  the  carrier,  thus  putting  it  in  the  attitude  of  a 
plaintiff  who  must  make  out  his  case.  The  Public  Serv- 
ice Commission,  doubtless  in  an  effort  to  save  time,  heard 
together  all  of  the  complaints  including  that  against  the 
effective  rates  theretofore  lawfully  established  by  this 
appellant.  We  cannot  say,  as  matter  of  law,  this  of  itself 
took  away  any  substantial  right  of  this  appellant  be- 
cause, legally  speaking,  what  is  called  "the  burden  of 
proof"  is  one  thing;  the  order  of  the  production  of  evi- 
dence is  another.  Cross  actions  have  often  been  suc- 
cessfully tried  together  and  verdicts  and  judgments  ren- 
dered just  tQ  both  of  the  parties  interested.  But  that 
some  confusion  at  least,  if  not  some  real  difficulty,  arose 
in  this  instance  will  become  apparent  upon  a  more  criti- 
cal examination  of  the  record  as  it  affects  this  appellant. 
To  this  we  now  turn  our  attention. 

On  April  24, 1915,  B.  W.  Wilson,  intervenor  in  this  ap- 
peal, filed  with  the  Public  Service  Commission  his  pe- 
tition. Its  material  averments  were  these,  to  wit:  (a) 
That  he  resided  in  Washington  County,  Pennsylvania, 
and  was  a  shipper  of  milk  on  the  railroad  system  of  re- 
spondent; (b)  that  in.  1911  respondent  had  established 
certain  rates  for  the  transportation  of  milk  on  its  Pitts- 
burgh division  between  Pittsburgh  and  Wheeling;  (c) 
that  on  or  about  March  15,  1915,  respondent  filed  new 
tariff  schedules  which,  since  April  15,  1915,  had  gone 
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into  effect;  (d)  that  the  new  tarijBf  of  charges  "on  its 
said  Pittsburgh  division"  were  excessive,  unreasonable, 
etc. ;  (e)  that  the  petition  was  filed  in  his  own  behalf  "as 
a  shipper  on  the  said  Pittsburgh  division  of  the  railroad 
system  of  respondent  and  in  behalf  of  all  other  shippers 
on  said  division  of  said  system  affected  by  sai4  tariff, 
etc.";  (f)  that  respondent  be  required  to  answer  the 
charges  herein  made,  etc.  The  answer  of  the  appellant 
was  fully  responsive  to  the  petition  on  every  material 
averment.  Thus  was  made  up  the  issue  which  called 
into  active  exercise  the  conceded  powers  of  the  Public 
Service  Commission.  In  the  report  of  the  commission 
disposing  of  this  issue,  with  the  many  others  considered 
at  the  same  time,  there  appear  twenty-seven  findings  of 
fact.  Excluding  for  the^  moment  from  our  consider- 
ation two  schedules  or  tables  of  rates  to  which  we  shall 
refer,  they  are  all  of  a  general  character  without  any  in- 
dication of  the  fact  or  facts  established  by  the  evidence 
on  which  it  c6uld  or  should  be  judicially  determined  the 
existing  effective  rates  of  the  appellant  carrier  should  be 
set  aside  and  "reasonable  rates"  substituted.  The  re- 
port declares  "that  the  rates  complained  of  are  an  in- 
crease of  practically  100  per  cent,  above  the  present 
rates  on  milk."  Upon  what  evidence,  applicable  to  this 
appellant,  could  such  a  conclusion  rest? 

The  report  incorporates  two  schedules  of  rates  per- 
taining to  this  appellant.  The  first  exhibits  the  rates 
or  tariffs  in  effect  before  April  15,  1915;  the  second 
those  that  became  effective  after  that  date,  and  these 
were  the  rates  charged  in  the  complaint  as  being  un- 
reasonable. As  the  commission  also  finds  that  90  per 
ceyit.  of  the  intrastate  milk  carried  into  Pittsburgh  is 
produced  within  a  radius  of  thirty-five  miles  of  said 
city  and  is  generally  shipped  in  five-gallon  cans,  we 
print  only  the  portions  of  the  schedules  necessary  to 
show  the  actual  increase  of  rates  established  by  this 
appellant  in  the  zone  of  activity  referred  to. 
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Bates  of  the  Baltimore  and  Ohio  Railroad  Company, 
Pittsburgh  Division,  in  eflEect  before  April  15,  1915 : 

Zones.  5  gallons.     10  gallons. 

1  to  25  miles,   10c  20c 

Over  25  to  30  miles,   10c  20c 

Over  30  to  35  miles, 10c  20c 

Rates  complained  of  for  the  Baltimore  and  Ohio  Rail- 
road Company,  in  effect  after  April  15, 1915  : 
In  cents  per  can. 
Zones.  Milk. 

Size  of  can  in  gals. 
Miles.  5  8  10 

Cents.         Cents.         Cents. 

1  to  25  inc.,    11  17  20 

Over  25  to  30  inc.,    11  18  21 

Over  30  to  35  inc.,    12  19  22 

What  do  they  conclusively  show?  As  to  five-gallon 
cans  the  increase  within  a  thirty-mile  zone  was  from 
ten  to  eleven  cents  per  can,  or  ten  per  cent.  Pushing 
back  the  zone  boundary  to  thirty-five  miles,  the  increase 
was  two  cents  per  can,  or  twenty  per  cent.  As  to  ten- 
gallon  cans,  up  to  twenty-five  miles  there  was  no  in- 
crease. From  twenty-five  to  thirty  miles,  one  cent  per 
can,  or  a  five  per  cent,  increase.  From  thirty  to  thirty- 
five  miles,  an  increase  of  two  cents,  or  ten  per  cent. 
These  figures,  adopted  by  the  commission  in  its  report, 
do  not  furnish  any  warrant  for  the  finding  as  against 
this  appellant  "that  the  rates  complained  of  are  an  in- 
crease of  practically  100  per  cent." 

Did  the  complainant  produce  evidence  that  would 
support  the  conclusion  the  increase  in  rates  shown  by 
the  schedules  just  considered  resulted  in  "an  unreason- 
able rate''?  The  decisions  of  our  Supreme  Court,  by 
which  the  Public  Service  Commission,  as  well  as  this 
court,  must  be  bound,  have  marked  some  boundary  lines 
beyond  which  we  cannot  go  in  answering  the  question 
now  under  consideration.  In  Brymer  v.  Butler  Water 
Co.,  179  Pa.  at  page  231,  we  read :  "Fixed  charges  and 
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the  costs  of  maintenance  and  operation  must  first  be  pro- 
vided for,  then  the  interests  of  the  owners  of  the  prop- 
erty are  to  be  considered.  They  are  entitled  to  a  rate  of 
return,  if  their  property  will  earn  it,  not  less  than  the 
legal  rate  of  interest;  and  a  system  of  charges  that 
yields  no  more  income  than  is  fairly  required  to  main- 
tain the  plant,  pay  fixed  charges  and  operating  expenses, 
provide  a  suitable  sinking  fund  for  the  payment  of  debts, 
and  pay  a  fair  profit  to  the  owners  of  the  property,  can- 
not be  said  to  be  unreasonable."  This  language  is  quoted 
with  approval,  if  indeed  it  is  not  emphasized,  in  the 
opinion  of  Mr.  Chief  Justice  Mitchell  in  Penna.  Rail- 
road Co.  V.  Philadelphia  County,  220  Pa.  100.  There 
was,  as  the  report  of  the  commission  shows,  considerable 
evidence  offered,  both  by  complainants  and  respondents, 
in  the  line  of  expert  testimony  on  rate  making.  What 
impression  did  this  testimony  make  on  the  minds  of  the 
tribunal  who  were  to  determine  the  important  questions 
involved?  The  report  itself  answers:  **If  the  service  of 
the  railroad  companies  was  isolated  and  we  were  fur- 
nished with  the  value  of  the  entire  investment  required 
and  used  solely  to  carry  this  traffic,  together  with  the 
cost  of  operation  and  the  gross  and  net  receipts  for  a 
definite  period,  we  might  base  our  conclusion  on  a  more 
concrete  basis.  But  such  is  not  the  case.  We  are  with- 
out definite  data  as  to  the  cost  to  the  railroad  companies 
for  carrying  milk  and  cream.  The  railroad  companies 
did  furnish  the  commission  with  certain  evidence  of 
values  of  terminals  and  other  property  and  also  fur- 
nished evidence  of  the  increase  of  the  traffic,  as  well  as 
the  general  increase  of  cost  of  carrying  the  same,  and  in 
a  general  way  the  facilities  required  for  the  increased 
service  and  investment  needed  to  meet  the  demands 
made  on  the  railroad  companies.  Yet  no  sufficient  facts 
or  bases  were  supplied  on  which  we  might  reach  a  defi- 
nite conclusion  or  fix  the  rates  on  a  cost  of  service  basis." 
On  what  basis  then  are  they  to  be  fixed?  How  meet  the 
requirements  of  the  decisions  above  referred  to  unless 
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those  upon  whom  the  burden  of  proof  rested  furnish  to 
the  commission  such  evidence  as  will  fairly  enable  them 
to  determine  that  the  rate  complained  of  yields  a  reve- 
nue above  and  beyond  the  cost  of  service  including  the 
several  items  referred  to  in  the  cases? 

But  another  question  arises,  not  free  from  difficulty. 
The  Public  Service  Commission,  under  the  act  creating 
it,  is  empowered  not  only  to  hear  and  determine  com- 
plaints as  to  rates,  etc.,  made  by  shippers  or  others  in- 
terested, but  "the  commission  may  also,  upon  its  own 
motion,  and  upon  such  notice  as  it  may  deem  reasonable 
under  the  circumstances,  institute  any  similar  inquiry 
or  investigation  and  fix  a  time  and  place  for  a  hearing, 
etc."  Did  the  Public  Service  Commission  determine  to 
conduct  an  investigation  into  the  broad  question  of  as- 
certaining what  would  be  reasonable  rates  for  the  intra- 
state transportation  of  milk?  Did  it  give  proper  notice 
to  those  who  would  be  affected  by  the  results  of  such  an 
investigation?  Was  it  the  object  of  the  proceeding  to 
determine  whether  the  complainant  and  those  associated 
with  him,  shippers  of  milk  on  the  Pittsburgh  division 
of  the  appellant  railroad  company,  had  shown  just  cause 
for  action  by  the  commission  concerning  the  rates  com- 
plained of?  The  record  does  not  clearly  answer.  The 
hearing  appears  to  have  been  conducted  by  counsel  for 
the  complainant.  The  lengthy  printed  discussion  be* 
tween  the  acting  commissioner  and  counsel  for  com- 
plainant and  the  several  carriers  apparently  had  for  its 
object  the  discovery  of  an  order  of  procedure  that  would 
get  on  the  record,  in  the  quickest  and  most  convenient 
way,  the  testimony  called  for  in  the  subpoena  served  on 
the  officials  of  the  several  carriers.  With  the  record  as 
it  now  is  before  us,  it  would  be  difficult  to  answer  the 
assignment  of  error  alleging  that  the  order  by  the  com- 
mission goes  far  beyond  the  relief  prayed  for  in  the 
petition  which  apparently  was  the  foundation  of  the 
proceeding. 
The  order  of  the  commission  complained  of  fixed 
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rates  for  milk  carried  into  Pittsburgh  up  to  the  distance 
of  one  hundred  miles.  Whether  or  not  that  distance 
westward  towards  the  Ohio  state  line  would  reach  or 
cross  that  line,  we  do  not  know.  What  rates  have  been 
established  by  the  Interstate  Commerce  Commission  for 
the  transportation  of  milk  from  Ohio  into  Western  Penn- 
sylvania, we  are  not  advised.  Whether  or  not  the  rates 
established  by  the  Public  Service  Commission  would 
or  would  not  bring  about  a  discrimination  in  favor  of 
the  Pennsylvania  shipper  as  against  the  one  living  in 
Ohio,  we  cannot  now  say  because  of  the  absence  from 
the  record  of  the  necessary  f  act^. 

The  functions  of  this  court  upon  appeals  from  orders 
of  The  Public  Service  Commission  have  been  plainly 
stated  in  Borough  of  Mount  Union  v.  Mount  Union 
Water  Co.,  63  Pa.  Superior  Ct.^  337,  and  in  West  Vir- 
ginia Pulp  Co.  V.  The  Public  Service  Commission,  not 
yet  reported.  We  have  declared  in  those  decisions  that 
the  statute  exhibited  no  legislative  intent  to  convert  the 
Superior  Court  of  Pennsylvania  into  a  second  adminis- 
trative tribunal  or  to  place  upon  the  shoulders  of  the 
judges  of  that  court  the  duty  of  examining  and  weighing 
all  of  the  evidence  and  determining  for  itself  what  would 
be  a  reasonable  rate  for  the  transportation  of  any  com- 
modity. 

Establishing  a  schedule  of  the  rates  or  tolls  that  a 
public  service  company  may  lawfully  demand  is  one  of 
the  most  complicated  and  important  of  all  of  the  many 
important  tasks  imposed  by  the  legislature  on  the  Pub- 
lic Service  Commission.  The  proper  determination  of 
such  questions  necessarily  involves  the  consideration 
of  many  matters  and  things  far  removed  from  the  atmos- 
phere of  an  appellate  court  of  law.  After  a  patient  and 
careful  examination  of  the  record  in  this  case,  recog- 
nizing as  we  do  that  the  controlling  question  was  pe- 
culiarly within  the  jurisdiction  of  the  Public  Service 
Commission,  we  have  determined  to  send  back  this  rec- 
ord with  a  direction  for  a  further  consideration  of  the 


Digitized  by 


Google 


BALT.&  0.  R.  R.  CO.,  Appel.,!;.  PUBLIC  SERVICE  COM.  413 
403,  (1917).]  Opinion  of  the  Court, 

question  by  the  commission.  We  deem  it  our  right  that 
the  record  should  present  facts  found  by  the  commission 
from  the  evidence  that  will  clearly  enable  us  to  deter- 
mine in  the  discharge  of  our  duties  whether  or  not  the 
conclusion  reached  by  the  commission  is  a  reasonable 
one  and  in  conformity  with  law.  We  haf e  indicated  in 
this  opinion  what  we  regard  as  important  and  material 
facts  not  brought  before  us  by  this  record.  If  the  evi- 
dence will  warrant  the  Public  Service  Commission  in 
finding  the  facts  which  will  support  the  order  it  has 
made,  then  the  difficulties  under  which  we  labor  have 
been  merely  matters  of  procedure  and  can  be  corrected 
by  an  amended  report.  If  the  evidence  will  not  warrant 
such  findings,  then  it  would  appear  to  be  the  duty  of  the 
Public  Service  Commission  to  dismiss  the  complaint  for 
lack  of  such  proof  as  would  warrant  its  interference 
with  the  legally  established  and  effective  rates  com- 
plained of. 

The  order  of  the  Public  Service  Commission,  in  so 
far  as  it  affects  this  appellant,  is  reversed  and  set  aside 
and  the  record  is  remitted  to  the  commission  with  direc- 
tion to  reconsider  the  order  as  it  relates  to  this  appel- 
lant and  make  such  further  report  as  will  be  warranted 
by  the  law  and  the  evidence,  the  costs  of  this  appeal  to 
be  paid  by  the  intervenor. 


Both  V.  Knights  of  Joseph  Building  &  Loan  Asso- 
ciation, Appellant. 

Promissory  notes  —  Note  of  corporation  —  Forged  signature  of 
treasurer. 

In  an  action  brought  by  the  endorsee  of  a  promissory  note  of  a 
corporation  where  it  appears  that  the  note  was  signed  in  the  name 
of  the  corporation  with  the  seal  affixed,  and  also  signed  with  the 
name  of  the  secretary  as  such,  and  the  name  of  the  treasurer  as  such, 
and  the  note  is  made  payable  to  the  secretary,  and  there  is  also  evi- 
dence that  the  corporation  had  passed  a  resolution  to  borrow  the 
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amount  of  the  note  from  the  secretary,  and  that  the  officers  should 
sign  the  note,  and  the  defendant  files  an  affidavit  of  defense  to  the 
effect  that  the  signature  of  the  treasurer  was  forged,  the  burden  of 
proof  is  on  the  plaintiff  to  show  that  the  signature  of  the  treasurer 
was  genuine,  and  if  he  fails  to  do  so  he  cannot  recover. 

Argued  Oct.  30,  1916.  Appeal,  No.  168,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  2,  Philadel- 
phia Co.,  March  ^.,  1915,  No.  1025,  on  verdict  for  plain- 
tiff in  case  of  Max  Roth  v.  Knights  of  Joseph  Building 
and  Loan  Association.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Head,  Kephart,  Trexler  and  Williams, 
JJ.     Reversed. 

Assumpsit  on  a  promissory  note.    Before  Wessel,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Verdict  and  judgment  for  plaintiff  for  $1,280.31.  De- 
fendant appealed. 

Error  dssigiicd  was  in  refusing  motion  for  judgment 
for  defendant  n.  o.  v. 

William  W.  Porter^  with  him  David  Newman,  for  ap- 
pellant.— Binding  instructions  should  have  been  given 
for  the  defendant.  (Assignments  of  Error  V  and  VI, 
page  15) :  Worthington  v.  Schuylkill  Electric  Ry.,  195 
Pa.  211 ;  Allegheny  County  Workhouse  v.  Moore,  95  Pa. 
408;  Millward-Cliff  Cracker  Co.'s  Est.,  161  Pa.  157. 

The  forgery  of  the  name  of  the  treasurer  to  the  note 
in  suit  precluded  any  recovery  by  the  plaintiff. 

Bertram  D.  Rearick^  for  appellee.^-The  presence  of  the 
corporate  seal  upon  the  contract,  attested  by  the  officer 
having  custody  of  the  same,  is  prima  facie  proof  and 
carries  with  it  a  presumption  of  antecedent  authority  on 
the  part  of  the  officer  to  execute  the  contract :  Dauphin 
Turnpike  v.  Myers,  6  S.  &  R.  12 ;  Parkinson  v.  City  of 
Parker,  85  Pa.  313 ;  Little  Saw  Mill  Val.  Turnpike  v. 
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Hallway  Co.,  194  Pa.  144;  Penn  Nat.  Gas.  Co.  v.  Cook, 
123  Pa.  170. 

Opinion  by  Williams,  J.,  March  9, 1917 : 

The  plaintiflF  declared  on  the  following  note:  "Phila- 
delphia, November  19,  1914.  Three  months  after  date 
we  promise  to  pay  to  the  order  of  Jacob  Keisler  Twelve 
Hundred  Dollars  at  412  S.  5th  St.  Without  defalcation. 
Value  received.  Knights  of  Joseph  Bldg.  &  Loan  Assn. 
Wm.  S.  Ehinger,  Treas.  Jacob  Keisler,  Secy..  (Seal) 
(Endorsed)  Jacob  Keisler." 

The  affidavit  of  defense  averred,  intep  alia,  that  the 
signature  of  "Wm.  S.  Ehinger,  Treas.,"  was  a  forgery. 

The  plaintiff  proved  the  signature  of  Jacob  Keisler, 
and  that  the  seal  was  affixed  by  him  as  secretary,  t)ut  did 
not  prove  the  signature  of  William  Ehinger,  treasurer 
of  defendant  association.  Plaintiff  also  offered  in  evi- 
dence a  copy  of  a  resolution  (certified  by  Keisler)  of  the 
association  as  follows :  "Resolved,  That  this  association 
shall  borrow  from  Jacob  Keisler  the  sum  of  twelve  hun- 
dred dollars,  and  that  the  officers  be  and  are  hereby  au- 
thorized and  empowered  to  sign  the  necessary  note  or 
notes  to  secure  the  repayment  of  the  same." 

The  defendant's  testimony  was  that  no  such  resolution 
had  been  passed ;  that  Keisler  had  misused  the  seal,  and 
improperly  signed  the  note ;  that  the  signature  "Wm.  S. 
Ehinger,  Treas.,"  was  not  the  signature  of  William 
Ehinger,  the  treasurer  of  the  association ;  and  that  the 
association  had  not  received  any  part  of  the  money  paid 
to  Keisler  by  the  plaintiff. 

Defendant  asked  for  binding  instructions  which  point 
was  refused,  and  a  verdict  rendered  for  the  plaintiff.  A 
motion  for  judgment  n.  o.  v.  was  refused  and  from  the 
judgment  entered  on  the  verdict  the  present  appeal  is 
taken. 

But  one  question  needs  discussion.  Did  the  plaintiff 
meet  the  burden  of  proof  required  to  establish  his  case? 
He  was  bound  to  prove  the  execution  of  the  note  by  the 
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defendant.  He  proved  the  affixing  of  the  seal  and  the 
signature  of  the  secretary.  As  the  affidavit  of  defense 
averred  that  the  signature  of  the  treasurer  was  a  forgery, 
it  was  also  incumbent  upon  him  to  show  that  it  was 
genuine. 

The  case  was  tried  upon  the  theory  that  the  defendant 
was  estopped  because  it  had  entrusted  the  secretary  with 
apparent  authority  to  do  the  acts  which  created  the  al- 
leged liability,  and,  as  both  parties  were  innocent  of 
wrongdoing,  the  one  making  it  possible  must  bear  the 
loss.  This  might  be  so  if  the  signature  of  the  treasurer 
had  not  been  a*  forgery.  The  23d  section  of  the  Act  of 
May  16, 1901,  P.  L.  194,  provides :  "When  a  signature  is 
forged  or  made  without  the  authority  of  the  person 
whose  signature  it  purports  to  be,  it  is  wholly  inopera- 
tive, and  no  right can  be  acquired  through  or 

under  such  signature,  unless  the  party  against  whom  it 
is  sought  to  enforce  such  right  is  precluded  from  setting 
up  the  forgery  or  want  of  authority." 

The  resolution  upon  which  the  plaintiff  relied  does  not 
authorize  the  borrowing  from  plaintiff,  but  from  Keisler, 
and  provides  that  the  "officers''  should  sign  the  obliga- 
tion. The  defendant  might  be  estopped  from  setting  up 
want  of  authority  in  the  secretary  to  sign  and  seal  the 
note,  as  he  was  the  agent  of  the  association  entrusted 
with  part  of  its  machinery  to  execute  notes,  and  thus 
clothed  with  the  apparent  authority  to  do  so :  see  Powell 
V.  Old  Hickory  Building  &  Loan  Association,  252  Pa. 
587.  He  was  not,  however,  clothed  with  apparent  au- 
thority to  sign  the  note  for  the  treasurer  of  the  associa- 
tion, and  nothing  else  appears  in  the  case  which  would 
estop  the  defendant  from  setting  up  the  forgery  or  rely- 
ing upon  it  as  a  defense.  Plaintiff,  having  failed  to  es- 
tablish a  prima  facie  case,  the  defendant  was  entitled  to 
binding  instructions. 

The  judgment  is  reversed,  the  record  remitted,  and 
the  court  below  directed  to  enter  judgment  for  the  de- 
fendant in  accordance  with  its  motion  for  judgment 
n,  o.  V. 
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Wolsieffer,  Appellant,  v.  Philadelphia  Bapid 
Transit  Co. 

Negligence — Street  radlways — Pedestrian  at  crossing — Contribu- 
tory negligence. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  a  pedestrian  at  a  grade 
crossing,  no  recovery  can  be  had,  where  there  is  no  evidence  of  ex- 
cessive speed  of  the  car  which  struck  plaintiff,  no  disregard  of 
signals  or  of  anything  to  show  that  the  motorman  was  aware  that 
the  plaintiff  was  about  to  st^  upon  the  track,  or  that  he  should 
have  anticipated  it,  and  it  appears  that  plaintiff  was  struck  at  the 
very  moment  that  he  stepped  upon  the  first  rail  of  the  track. 

Argued  Nov.  10,  1916.  Appeal,  No.  22,  Oct.  T.,  1916, 
by  plaintifif,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  April  T.,  1915,  No.  130,  for  defendant  n.  o.  v. 
in  case  of  Edmund  Wolsieflfer  v.  Philadelphia  Bapid 
Transit  Company.  Before  Oblady,  P.  J.,  Porter^  Hen- 
derson, Head,  Kephabt,  Trexler  and  Wiluams,  JJ. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries.  Be- 
fore Knowlbs,  p.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  in  entering  judgment  foi*  defend- 
ant n.  o.  V. 

H.  Edgar  Barnes,  for  appellant,  cited :  Dunn  v.  Phila- 
delphia Rapid  Transit  Co.,  244  Pa.  176;  Wagner  v. 
Philadelphia  Bapid  Transit  Co.,  252  Pa.  354;  Cleary  v. 
Pittsburgh,  Etc.,  Traction  Co.,  179  Pa.  526;  Armstrong 
V.  Consolidated  Traction  Co.,  216  Pa.  595 ;  Eastman  v, 
Washington,  Etc.,  By.  Co.,  37  Pa.  Superior  Ct.  287, 
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Harold  B.  Beitler^  for  appellee,  cited:  Zercher  v. 
Philadelphia  Rapid  Transit  Co.,  50  Pa.  Superior  Ct.  324; 
Cunningham  v.  Philadelphia  Rapid  Transit  Co.,  240  Pa. 
194 ;  Crooks  v.  Pittsburgh  Rys.  Co.,  216  Pa.  590 ;  Cornell 
V.  Pittsburgh  Rys.  Co.,  54  Pa.  Superior  Ct.  230. 

Opinion  by  Williams,  J.,  March  13, 1917 : 
Edmund  Wolsieffer,  the  plaintiff,  aged  69  years,  thus 
described  the  accident  which  resulted  in  his  injuries: 

"October  4, 1913, I  walked  from  the  store  straight 

up  Twelfth, to  Market about  five  o'clock  in 

the  afternoon.  ..<...  When  I  got  to  the  corner  of  Twelfth 

and  Market  streets,  the  southeast  corner I  looked 

for  trolley  cars I  saw  an  eastbound  car  coming 

towards  Twelfth  street on  Market  street  on  the 

lower  track.     I  then  started  to  go  across,  and  when  I 

got  about  half  way  I  looked  again and  by  that  time 

the  eastbound  car  had  gotten  stationary  at  the  other 
corner,  and  assuming  that  it  was  safe  to  proceed — ^and 
there  was  quite  a  crowd  of  people,  and  we  all  moved  for- 
ward— when  I  got  to  the  track,  the  first  track,  I  heard 
a  shrill  whistle.  I  took  it  to  be  a  whistle  to  come  for- 
ward and  still  walking  somebody  shouted  and  I  looked 
up,  and  I  saw  two  reserve  officers  waving  their  hands 
at  us  and  shouting  something  that  sounded  lik^  ^Stand 
back'  and  I  immediately  tried  to  stand  back.  I  proba- 
bly was  too  slow,  and  the  next  thing  I  know  I  saw  the 
green  car  looming  up  in  my  face  and  it  struck  me.  I 
was  thrown  down  on  my  face  and  I  became  insensible. 
Q.  How  far  had  you  got  upon  the  track,  if  you  re- 
member? A.  I  had  one  foot  on  tl^e  first  iron  track.  Q. 
You  had  one  foot  on  the  first  iron  rail?  A.  Yes."  On 
cross-examination  he  testified  that  the  distance  from  the 
curb  to  the  first  rail  was  about  fifteen  or  eighteen  feet. 
As  the  plaintiffs  was  the  only  testimony  as  to  the  ac- 
cident, we  must  accept  his  statement  as  fixing  the  facts 
upon  which  this  case  must  be  decided.  The  burden  of 
proving  pegligence  on  the  part  of  the  defendant  rested 
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upon  the  plaintiff :  Zercher  v.  Philadelphia  Rapid  Tran- 
sit Co.,  50  Pa.  Superior  Ct.  324.  The  cases  cited  by  the 
appellant  are  not  applicable.  In  each  of  them  there  was 
evidence  of  negligence  upon  the  part  of  the  defendant. 
Here  there  was  no  evidence  of  excessive  speed,  disregard 
of  signals  or  of  anything  to  show  that  the  motorman  was 
aware  that  the  plaintiff  was  about  to  step  upon  the  track, 
or  that  he  should  have  anticipated  it.  The  mere  hap- 
pening of  an  accident  without  some  evidence  of  negli- 
gence on  the  part  of  the  defendant  does  not  warrant  a  re- 
covery: Livingstone  v.  Pittsburgh  Rys.  Co.,  64  Pa.  Su- 
perior Ct.  593. 

The  contributory  negligence  of  the  plaintiff  is  evident. 
It  must  not  be  overlooked  that  the  car  is  upon  the  track 
from  which  it  cannot  move,  while  the  pedestrian  has  the 
power  to  step  back,  forward  or  sideways  in  order  to 
avoid  coming  in  contact  with  it.  The  principle  applica- 
ble to  the  facts  of  this  ease  is  well  set  forth  in  Cunning- 
ham V.  Philadelphia  Rapid  Transit  Co.,  240  Pa.  194, 
where  Potter,  J.,  says  (198) :  "When  a  pedestrian,  after 
stepping  in  front  of  a  car,  comes  in  practically  instan- 
taneous contact  with  it,  it  matters  not  what  the  testi- 
mony as  to  his  previous  actions  may  have  been.  The 
mischief  is  done  at  that  time,  and  the  collision  occurs 
practically  on  the  instant"  In  the  case  at  bar  the  plain- 
tiff was  struck  at  the  very  moment  that  he  stepped  upon 
the  southernmost  rail  of  the  tracks. 

The  judgment  is  aflftrmed. 

Oblady,  p.  J.,  Henderson  and  Trbxleb,  J  J.,  dissent. 


Safian  v.  American  Ice  Co.,  Appellant. 

Negligence — Wagon  running  down  pedestrian — Case  for  jury. 
In  an  action  against  the  owner  of  an  ice  wagon  to  recover  dam- 
ages for  personal  injuries,  the  case  is  for  the  jury  where  the  plain- 
tiff's testimony  tends  to  show  that  as  he  was  about  to  leave  the  curb 
»t  intersecting  streets,  he  stopped  and  looked  around  and  not  see- 
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ing  anything  proceeded  to  cross  and  after  taking  a  few  steps  from 
the  curb  into  the  cart-way,  his  foot  was  run  over  by  the  wheel  of  an 
ice  wagon,  which  had  suddenly  turned  the  comer  into  the  street 
which  plaintiff  was  crossing,  coming  from  plaintiff's  rear,  and  after 
striking  plaintiff  did  not  come  to  a  stop  imtil  it  had  gone  the  width 
of  five  or  six  houses. 

Argued  Nov.  10, 1916.  Appeal,  No.  215,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  1,  Philadel- 
phia  Co.,  Dec.  T.,  1913,  No.  895,  on  verdict  for  plaintiff  in 
case  of  Andrew  Safian  v.  American  Ice  Company.  Be- 
fore OELADY,  p.  J.,  POBTBE,  Hendbeson,  Hbad,  Kbphart 
and  Trexlbb,  J  J.    Affirmed. 

Trespass  to-  recover  damages  for  personal  injuries. 
Before  Pattbrson,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

.     Verdict  and  judgment  for  plaintiff  for  f 500.    Defend- 
ant appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

Frank  R.  Savidge,  for  appellant. — In  the  present  case 
it  is  hardly  possible  to  conceive  of  the  plaintiff,  a  pedes- 
trian, coming  in  collision  with  a  heavy  vehicle  and  re- 
ceiving but  injury  to  one  foot,  except  through  some  negli- 
gence of  the  plaintiff :  Odbert  v.  Webster  Co.,  Etc.,  Ry., 
50  Pa.  Superior  Ct.  525;  Cunningham  v.  Philadelphia 
Rapid  Transit  Co.,  240  Pa.  194 ;  McCauley  v.  Philadel- 
phia Traction  Co.,  13  Pa.  Superior  Ct.  354 ;  Kauffman  v. 
Nelson,  225  Pa.  174;  Henson  v.  Arthur,  217  Pa.  156; 
Moss  V.  Philadelphia  Traction  Co.,  180  Pa.  389;  Wolf  v. 
Philadelphia  Rapid  Transit  Co.,  252  Pa.  448. 

TT.  Sandherg,  of  Sandherg  &  Heymann,  for  appellee, 
cited  Kleinert  v.  Del.  Ice  &  Coal  Co.,  6  Pa.  Superior  Ct. 
594;    Streitfeld  v.  Shoemaker,  185  Pa.  265;    Bodge  v. 
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Philadelphia,  167  Pa.  492;  Osterheldt  v.  Peoples,  208  Pa. 
310;  Kauffman  V.  Nelson,  225  Pa.  174;  Henson  v.  Ar- 
thur, 217  Pa.  156. 

Opinion  by  Williams,  J.,  March  13, 1917 : 

Andrew  Safian  seeks  to  recover  for  personal  injuries 
sustained  by  him  as  the  result  of  a  collision  between  him- 
self and  one  of  the  American  Ice  Company's  wagons. 

The  testimony  on  the  part  of  the  plaintiff  was  flatly 
contradicted  by  that  for  the  defendant.  The  court  per- 
mitted the  jury  to  determine  between  the  parties,  and  a 
verdict  was  rendered  for  $500.  The  defendant  asked  for 
binding  instructions  and  for  judgment  n.  o.  v.  Both  of 
these  requests  were  refused  and  judgment  entered  on  the 
verdict. 

The  assignments  of  error  being  to  the  refusal  to  give 
binding  instructions  and  to  eAter  judgment  n.  o.  v.,  we 
must  assume  that  the  testimony  offered  by  the  plaintiff 
was  true.  The  plaintiff  was  walking  west  on  the  south 
side  of  Callowhill  street  about  six  o'clock  on  the  morning 
of  August  25,  1916.  He  said :  "When  I  got  to  Franklin 
street  I  stood,  and  I  was  looking  all  around,  and  so  I 

saw  nothing  on  Franklin  street So  I  started  to 

cross — I  made  a  few  steps,  and  immediately  I  was  struck 

by  a  horse  on  my  head Immediately  I  turned  back, 

and  the  wheel  passed  over  my  leg."  The  wagon  went 
"maybe  about  five  or  six  houses"  to  the  south  on  Frank- 
lin street  before  it  stopped.  The  driver  and  his  helper 
returned  to  the  scene  and  picked  up  the  plaintiff,  who 
was  lying  in  the  roadway,  and  carried  him  to  the  side- 
walk. Lewis  Silecson,  an  eye-witness  of  the  whole  affair, 
testified  that  the  defendant's  ice  wagon  was  proceeding 
west  on  Callowhill  as  plaintiff  approached  the  curb  on 
Franklin;  that  "he  (defendant's  driver)  did  not  wait 

he  was  going:  right  to  Franklin  street,  quick,  too, 

and  that  man  started  to  walk  from  the  pavement,  maybe 

a  couple  of  steps and  then  the  front  wheel  right 

here  in  that  place,  he  caught  his  foot.'* 
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The  rights  and  duties  of  pedestrians  and  vehicles  at 
crossings  are  reciprocal,  and  each  must  use  care  in  view 
of  the  presence  of  the  other :  Streitfeld  v.  Shoemaker, 
185  Pa.  265.  There  was  no  duty  imposed  upon  the  plain- 
tiff to  anticipate  negligence  upon  the  part  of  the  driver 
if  he  had  seen  the  ice  wagon  approaching  from  behind  on 
Callowhill:  Lewis  v.  Wood,  247  Pa.  545,  550.  The  act 
of  the  driver  was  negligent  under  the  circumstances,  for 
if  he  had  looked,  he  would  have  seen  the  plaintiff  in  the 
street  and  should  have  been  able  to  stop:  Kleinert  v. 
Delaware  Ice  &  Coal  Co.,  6  Pa.  Superior  Ct.  594.  If  he 
did  not  look  as  he  turned  the  corner  he  was  equally  negli- 
gent 

The  street  car  cases,  cited  by  the  appellant,  are  not 
applicable.  We  have  two  independent  agents  operating 
or  moving  in  the  same  sphere,  while  in  the  case  of  the 
street  car,  it  is  confined  to  its  rails  and  cannot  avoid 
contact  with  anything  which  may  come  suddenly  in  its 
way.  From  the  plaintiff's  evidence  it  appears  that  he 
had  taken  several  steps,  or  moved  two  or  three  feet,  be- 
fore he  was  struck  by  the  horse's  head,  and,  in  stepping 
back,  his  foot  was  run  over  by  the  front  wheel.  The  case 
is  that  the  plaintiff  was  run  into  by  the  defendant's  team 
and  wagon  and  did  not,  as  was  alleged  by  the  defendant, 
step  out  from  the  sidewalk  against  the  side  of  the  wagon. 
The  court  properly  left  the  question  of  the  negligence  of 
the  defendant  and  the  contributory  negligence  of  the 
plaintiff  to  the  jury  under  the  facts  of  the  case. 

The  judgment  is  aflftrmed. 


Hagos  V.  Eeading  Transit  &  Light  Co.,  Appellant 

(No.  1). 

Negligence — Street  railways — Injury  to  child — Conflicting  testi- 
mony— Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover  dam- 
ages for  personal  injuries  to  a  child  seven  years  old,  the  case  is  for 
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the  jury,  and  a  verdict  and  judgment  for  the  plaintiff  will  be  sus- 
tained where  it  appears  from  the  way  in  which  the  case  was  de- 
veloped at  the  trial,  that  the  jury  had  as  much  right  to  infer  that 
the  accident  was  the  result  of  the  motorman  not  watching  the  street 
ahead  of  him,  as  to  infer,  in  the  absence  of  any  evidence  of  exactly 
what  the  circumstances  were,  that  the  child  darted  out  in  front  of 
the  car. 

Argued  Nov.  13,  1916.  Appeals,  Nos.  354  and  355, 
Oct.  T.,  1916,  by  defendant,  from  judgment  of  C.  P.  Berks 
Co.,  Jan.  T.,  1915,  No.  18,  on  verdict  for  plaintiflf  in  case 
of  Julia  Hagos  by  her  next  friend  and  father,  Stefan 
Hagos,  and  the  said  Stefan  Hagos  v.  Reading  Transit  & 
Light  Company.  Before  Oelady,  P.  J.,  Porter,  Hen- 
derson, Head,  Kbphart,  Trbxlbr  and  Williams,  J  J. 
Affirmed. 

Trespass  to  recover  damages  for  personal  injuries  to  a 
child  seven  years  old.     Before  Endlich,  P.  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  Julia  Hagos  for  $1,245.83, 
and  for  Stefan  ^agos  $800.     Defendant  appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

(7.  H.  Ruhly  with  him  J.  A.  Keppelman,  for  appellant. 

John  B.  Stevens,  for  appellees. 

Opinion  by  Williams,  J.,  March  13, 1917 : 
The  only  question  in  this  appeal  is  whether  there  was 
made  out  a  case  of  negligence,  on  the  part  of  the  defend- 
ant, which  justified  the  court  below  in  submitting  the 
question  to  the  jury. 

Taking  into  consideration  all  the  evidence  adduced  by 
both  plaintiflf  and  defendant,  which  it  had  a  right  to  do : 
Husvar  v.  Delaware,  Lackawanna  and  Western  R.  R. 
Co.,  232  Pa.  278 ;  the  jury  could  well  have  found  that  the 
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motorman  could  have  seen  the  children  were  about  to 
cross,  or  were  crossing,  the  defendant's  tracks  in  time  to 
prevent  the  accident.  The  appellant's  contention,  that 
the  evidence  shows  that  the  negligence  of  the  defendant 
had  been  made  a  mathematical  impossibility,  cannot  be 
sustained.  It  is  as  possible  that  the  car  was  going  slowly, 
and  under  control,  as  testified  to  by  the  motorman,  as 
that  it  was  going  fast,  and  if  it  was  going  slowly,  that 
there  was  plenty  of  time  for  running  or  walking  children 
to  get  on  the  tracks  at  the  crossing  ahead  of  the  car.  The 
statement  of  the  motorman,  that  he  had  slowed  up  twice, 
before  arriving  at  the  west  crossing  of  Third  street  where 
it  crossed  Washington  street,  to  avoid  the  danger  of  run- 
ning into  men  who  were  attempting  to  cross,  might  have 
been  believed  by  the  jury.  He  was  asked :  "Did  you  see 
any  children  when  you  got  to  the  west  crossing?  A. — 
Not  until  I  took  my  attention  from  the  man  crossing  on 
the  lower  crossing,  then  I  saw  the  children  in  the  street." 

In  Tate  v.  Philadelphia  Rapid  Transit  Co.,  244  Pa.  74, 
there  was  practically  no  evidence  of  the  direct  circum- 
stances of  the  car  striking  the  seven-year-old  plaintiff, 
but  the  basis  of  the  recovery  was  the  negligence  of  the 
motorman  in  not  watching  the  track  ahead  of  him.  Mbs- 
TEEZAT,  J.,  said  (79) :  "With  his  car  under  proper  con- 
trol, he  could  easily  have  prevented  the  collision  with  the 
children  crossing  on  the  south  side  of  Tioga  street  if, 
after  glancing  along  Tioga  street,  he  had  used  his  eyes 
and  looked  along  the  track  in  front  of  him."  It  follows 
that  in  this  case  the  jury  had  as  much  right  to  infer  that 
the  accident  was  the  result  of  the  motorman  not  watch- 
ing the  street  ahead  of  him,  as  to  infer,  in  the  absence  of 
any  evidence  of  exactly  what  the  circumstances  were,. 
that  the  children  darted  out  in  front  of  the  car. 

We  are  of  opinion  that  this  is  one  of  the  cases  in  which 
the  jury  must  be  permitted  to  gather  the  truth  as  best 
it  may  from  conflicting  testimony. 

The  judgment  is  affirmed. 
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Hagos  V.  Beading  Transit  &  Light  Co.,  Appellant 

(No.  2). 

Opinion  by  Williams,  J.,  March  13, 1917 : 
The  legal  question  raised  in  this  appeal  is  the  same  as 
that  determined  in  Julia  Hagos  v.  Reading  Transit  and 
Light  Co.,  66  Pa.  Superior  Ct.  422.    For  the  reason  there 
assigned  the  judgment  is  affirmed. 


First  National  Bank  of  Canton,  Appellant,  v. 
Innes. 

Promissory  notes — Note  as  collateral  to  a  second  note-^Benewals 
— Judgment  note — Statute  of  limitations. 

Where  a  judgment  note,  not  under  seal,  payable  on  demand,  and 
negotiable  by  its  terms  recites  that  "this  note  is  given  as  collateral 
security  to  note"  of  another  person  stated,  with  amount  and  date 
stated,  "or  any  renewals,"  and  tiie  note  thus  recited  is  periodically 
renewed  for  more  than  nine  years,  without  any  renewal  of  the  judg- 
ment note  or  demand  for  payment  of  the  same,  a  suit  on  the  judg- 
ment note  begun  after  the  expiration  of  nine  years  is  barred  by  the 
statute  of  limitations. 

The  statute  of  limitations  begins  to  run  against  a  note  payable 
on  demand  from  the  date  of  the  note. 

Argued  Nov.  22, 1916.  Appeal,  No.  301,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Bradford  Co.,  Dec. 
T.,  1911,  No.  317,  for  defendant  non  obstante  veredicto  in 
case  of  First  National  Bank  of  Canton  v.  John  A.  Innes. 
Before  Orlady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HART,  Trexler  and  Williams,  JJ.    Affirmed. 

Amicable  action  to  determine  defendant's  liability  on 
a  note.    Before  Maxwell,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 
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At  the  trial  the  jury  returned  a  verdict  for  plaintiff. 
Subsequently  the  court  entered  judgment  for  defendant 
n.  o.  V. 

Error  assigned  was  in  entering  judgment  for  defend- 
ant n.  o.  V. 

Lee  Brooks,  with  him  J.  W.  Stone,  for  appellant. — It 
was  the  intention  of  the  parties  and  the  purpose  of  the 
security  note — that  it  should  automatically  renew  itself 
knd  stand  as  a  new  security  for  each  renewal  note  given 
by  A.  H.  Northrop  for  the  original  note. 

The  obligation  in  question  is  not  a  promissory  note, 
and  cannot  be  so  declared  for  it  is  substantially  a  con- 
tract of  suretyship  or  a  promise  to  pay  another's  debts 
if  he  does  not.  It  gives  notice  on  its  face  to  all  the  world 
that  the  promise  is  only  conditional:  Bobbins  v.  May, 
39  English  Law  Rep.  50;  Hale  v.  Merrick,  40  U.  C— Q. 
B.  566 ;  Southerland  v.  Patterson,  4  Ontario  565 ;  Smith 
V.  Bell,  107  Pa.  352;  Jones  v.  Trimble,  3  Bawle  381. 

J.  Boy  lAlley,  with  him  W.  P.  Wilson  and  T.  8.  Hie- 
kok,  cited:  Smith  v.  Bell,  107  Pa.  352;  Swearigen  v. 
Sewickley  Dairy  Co.,  198  Pa.  68;  Andress's  App.,  99  Pa. 
421;  Milne's  App.,  99  Pa.  483;  Bousted  v.  Cuyler,  116 
Pa.  551 ;  First  Nat.  Bank  of  Sayre  v.  Bartlett,  35  Pa. 
Superior  Ct.  593 ;  Hartranft's  Est.,  153  Pa.  530. 

Opinion  by  Williams,  J.,  March  13, 1917 : 
Plaintiff  declared  on  the  following  note :  "flOO.OO  Can- 
ton, Pa.,  Jan.  17, 1901.  On  demand  after  date,  for  value 
received,  I  promise  to  pay  to  L.  T.  McFadden,  Cashier, 
or  bearer  the  sum  of  One  Hundred  Dollars  at  the  First 
National  Bank  of  Canton,  with  interest  and  without  de- 
falcation, waiving  stay  of  execution,  all  exemption  laws, 
inquisition,  errors,  and  appeal.  And  I  hereby  confess 
judgment  against  me  for  the  above  sum  with  interest  and 
cost  and  with  five  per  cent,  additional  for  collection  fees, 


Digitized  by 


Google 


FIRST  NATL.  BANK  OF  CANTON,  Appel,  v.  INNES.  427 
425,  (1917).]  Opinion  of  the  Court. 

and  with  the  above  stated  waivers.  And  I  do  tnrther 
agree  that  the  holder' of  this  note  may  at  his  option 
treat  the  same  as  negotiable  and  subject  to  the  rules 
governing  commercial  paper,  without  equities,  as  if  it 
contained  no  confession  of  judgment  or  collection  fee. 
(Signed)  John  A.  Innes."  "This  note  is  given  as  col- 
lateral security  to  note  A.  H.  Northrup  for  $1,000  dated 
Jan.  17, 1901,  or  any  renewals." 

The  Northrup  note  was  periodically  renewed  until 
March  10, 1910,  when  the  maker  defaulted  as  to  renewal 
and  payment. 

The  defense  was  the  statute  of  limitations.  The  court, 
after  a  hearing,  directed  a  verdict  for  the  plaintiff.  The 
defendant  moved  for  judgment  n.  o.  v.,  which  was 
granted.    The  assignment  of  error  questions  that  ruling. 

The  appellant  contends  that  the  liability  of  Innes  de- 
pends wholly  upon  the  performance  or  nonperformance 
of  a  condition,  or  the  happening  of  a  contingency ;  that 
the  note  in  suit  and  the  Northrup  note,  together,  consti- 
tute a  continuing  contract  of  suretyship;  and  "that  it 
(the  Innes  note)  should  automatically  renew  itself  and 
stand  as  a  new  security  for  each  renewal  note  given  by 
A.  H.  Northrup  for  the  original  note."  No  authority 
can  be  found  to  sustain  the  last  contention.  It  would 
entirely  remove  the  effect  of  the  statute.  The  plaintiff 
might  have  refused  to  renew  the  Northrup  note  when  it 
became  due,  viz :  July  17,  1902,  and  the  condition,  if  it 
existed,  would  have  been  satisfied.  In  Cook  v.  Car- 
penter (No.  1),  212  Pa.  165,  Mitchell,  C.  J.,  said  (175) : 

" on  an  obligation  for  the  payment  of  money  on 

demand  the  statute  begins  to  run  at  once.  Suit  is  sufll- 
cient  demand  and  must  be  brought  within  six  years. 
where  the  contract  is  to  pay  on  the  future  per- 
formance of  a  condition,  or  happening  of  an  event,  or  at 
a  certain  time  after  demand,  there  a  demand  is  necessary 
to  a  right  of  action,  and  the  statute  does  not  begin  to 

run  until  demand  is  made Negotiable  instruments 

payable  on  demand  were  originally  classed  together,  and 
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held  like  checks  and  bills  of  exchange  necessary  to  be 

presented  with  due  diligence  according  to  the  residence 

of  the  parties But  the  terms  payable  on  demand 

import  that  the  debt  is  already  due,  and,  therefore,  the 
statute  of  limitations  begins  to  run  from  that  date. 

The  obligation  to  pay  in  such  case  is  absolute  and 

present;  the  only  element  not  fixed  with  certainty  is  the 
time  of  payment,  and  as  that  is  at  the  option  of  the  credi- 
tor, and  the  debtor  must  be  prepared  eo  instanti,  the 
time  of  payment,  and  with  it  the  statute,  begins  to  run 
at  once." 

The  present  obligation  is  payable  on  demand ;  it  pur- 
ports to  be  collateral  security  for  the  Northrup  note, 
which  fell  due  July  17,  1902,  at  which  time  it  was  op- 
tional with  the  plaintiflf  whether  it  would  renew,  or  real- 
ize on  the  collateral.  Thus  a  perfect  right  of  action, 
free  from  any  condition  or  equitable  defense,  accrued  to 
the  plaintiff  from  that  date.  If  it  had  desired  to  con- 
tinue the  enforceability  of  the  collateral  note  as  evidence 
of  a  debt,  it  was  incumbent  upon  it  to  demand  a  renewal 
within  the  statutory  limitation,  and  failing  to  do  so,  has 
no  ground  for  complaint  because  the  statute  was  invoked 
and  enforced. 

The  judgment  is  affirmed. 


Bradley,  Appellant,  v.  Pennsylvania  Railroad 
Company. 

Railroads — Rates — Passenger  rates  —  Carriers — Discriminatipn, 
An  order  of  the  Public  Seryiee  Commission  dismissing  a  petition 
against  a  railroad  company  for  discrimination  in  passenger  rates, 
will  be  affirmed  where  it  appears  that  the  company  charged  the  same 
rates  of  fare  to  a  station  2.7  miles  from  its  terminal  as  to  a  station 
4.1  miles,  and  the  commission  finds  from  sufficient  and  competent 
evidence  that  the  business  between  the  terminal  and  first  station 
was  carried  on  at  a  considerable  loss,  and  that  there  was  a  greater 
relative  cost  of  transportation  to  the  first  statipn  than  to  the  sec- 
ond. 
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Neither  the  Constitution  nor  the  legislation  relating  to  the  regu- 
lation of  common  carriers  requires  that  the  cost  of  transportation 
shall  be  proportionate  to  the  distance  over  which  the  service  is 
rendered. 

Argued  Oct.  6,  1916.  Appeal,  Uo.  106,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  Public  Service  Commission, 
Complaint  Docket  No.  365,  dismissing  petition  against 
discrimination  in  case  of  Fred  N.  Bradley  v.  The  Penn- 
sylvania Railroad  Company  and  the  Public  Service  Com- 
mission of  the  Commonwealth  of  Pennsylvania.  Before 
Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trexler  and  Williams,  JJ.    Affirmed. 

Petition  against  discrimination  in  passenger  rates. 
The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

En^or  assigned  was  the  order  of  the  court  dismissing 
the  petition. 

Thomas  H.  McCaffrey,  for  appellant. — Charging  the 
same  rates  of  fare  to  Fortieth  street  as  charged  to  Fifty- 
Second  street,  and  in  excess  of  rates  to  Forty-Ninth 
street,  and  as  fixed  by  the  tariffs,  is  discrimination. 

A  rate  to  a  certain  station  may  not  be  per  se  unreason- 
able, but  should  the  carrier  give  to  another  station 
equally  distant,  a  more  favorable  rate,  then  the  rates 
must  be  equalized :  Portland  R.  R.  Light  &  Power  Co. 
V.  R.  R.  Commission  of  Oregon,  229  U.  S.  397. 

Henri/  Wolf  Bikle,  for  the  Pennsylvania  Railroad  Co. 
— The  Public  Service  Company  Act  of  1913  does  not  for- 
bid all  discrimination  in  rates  or  fares,  but  only  such  as 
is  unjust  or  undue:  Texas  &  Pacific  Ry.  v.  Interstate 
Commerce  Commission,  162  U.  S.  197;  Interstate  Com- 
merce Commission  v.  Alabama  Midland  Ry.,  168  U.  S. 
144 ;  Pittsburgh  Plate  Glass  Co.  v.  P.,  C,  C.  &  St.  L.  Ry, 
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Co.,  13  I.  C.  C.  87,  99;  Herbeck-Deemer  v.  B.  &  O.  R. 
R.  Co.,  17  I.  C.  C.  88,  89;  Loch-Linn  Construction  Co. 
V.  B.  &  O.  R.  R.  Co.,  17  I.  C.  C.  396,  399;  American  Coal 
&  Coke  Co.  T.  M.  C.  R.  R.  Co.,  36  I.  C.  C.  195, 197. 

In  determining  whether  or  not  discrimination  exists 
and  whether  or  not,  if  it  exists,  it  is  undue  or  unreason- 
able, it  is  necessary  to  take  into  yiew  all  the  circum- 
stances and  conditions  surrounding  the  particular 
traffic  to*  which  the  rates  or  fares  apply,  and  when  the 
present  case  is  so  considered  it  is  found  to  disclose  no 
undue  discrimination :  Pittsburgh  Plate  Glass  Co.  v.  P., 
C,  C.  &  St.  L.  Ry.,  13  I.  C.  C.  87,  99;  In  re  Advances  in 
Demurrage  Charges  in  California,  25  I.  C.  C.  314,  323; 
J.  A.  Adams  &  Sons  Co.  v.  V.  S.  &  P.  Ry.,  29  I.  C.  C.  52, 
60;  Eagle  Distillery  v.  L.  H.  &  St.  L.  Ry.  Co.,  32  I.  O.  C. 
195,  198. 

Berne  H.  Evans,  for  Public  Service  Commission. 

Opinion  by  Henderson,  J.,  April  30,  1917 : 
This  case  arises  out  of  a  complaint  made  against  the 
Pennsylvania  Railroad  Company  that  it  discriminates 
against  passengers  traveling  between  40th  street  station 
and  the  terminal  at  Broad  street  in  the  City  of  Philadel- 
phia by  charging  a  greater  proportionate  rate  of  fare  to 
such  passengers  than  those  traveling  from  49th  street 
station  or  52d  street  station.  The  distance  from  Broad 
street  station  to  40th  street  station  is  2.7  miles.  The  dis- 
tance to  49th  street  station  is  3.3  miles.  The  distance 
to  52d  street  station  is  4.1  miles.  The  fare  for  a  single 
trip  between  Broad  street  station  and  40th  street  sta- 
tion is  ten  cents  and  for  a  ten-trip  ticket,  eighty-two 
cents,  and  the  same  fare  is  charged  to  52d  street  sta- 
tion. A  ten-trip  ticket  for  transportation  between 
Broad  street  station  and  49th  street  station  is  sold  for 
sixty-six  cents.  The  contention  of  the  appellant  before 
the  Public  Service  Commission  and  on  this  appeal  was 
and  is  that  the  rate  between  40th  street  and  Broad  street 
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station  should  be  reduced  proportionately  from  the  rate 
charged  to  52d  street.  The  argument  in  support  of  the 
appeal  rests  on  the  assumption  that  the  fares  should  be 
established  on  a  mileage  basis  and  that  because  40th 
street  station  is  one  and  three-tenths  miles  nearer  Broad 
street  than  52d  street  station  the  fare  from  the  former 
station  should  be  proportionately  less  than  from  the 
latter.  Much  evidence  was  taken  bearing  on  the  situa- 
tion of  the  respective  stations,  the  cost  of  transportation 
and  the  circumstances  affecting  the  interests  of  the  pub- 
lic and  the  railroad  company  with  respect  to  the  business 
done  at  the  stations  referred  to.  After  an  extended  in- 
quiry and  discussion  the  commission  reached  the  conclu- 
sion that  the  complainant  had  failed  to  exhibit  such  a 
state  of  facts  as  required  the  intervention  of  the  commis- 
sion and  the  complaint  was  therefore  dismissed.  No 
evidence  was  offered  in  support  of  the  petition  tending 
to  show  that  the  rate  between  40th  street  and  Broad 
street  was  more  than  should  be  charged  taking  into  con- 
sideration the  cost  of  transportation.  Nor  is  it  con- 
tended in  the  argument  that  the  fare  between  the  two 
points  is  excessive.  It  is  only  because  the  same  rate  is 
charged  to  40th  street  which  is  demanded  for  52d  street 
that  the  conclusion  is  reached  that  the  fare  to  40th  street 
is  greater  than  should  be  established.  On  the  other  hand 
the  evidence  of  the  railroad  company  tended  to  show  that 
the  passenger  business  between  Broad  street  station  and 
40th  street  was  carried  on  at  a  considerable  loss  taking 
into  account  the  actual  cost  to  the  company  of  the  whole 
business  done  and  the  reason  given  for  the  establishing 
of  a  uniform  fare  for  40th  street  and  52d  street  was  the 
greater  relative  cost  of  transportation  to  40th  street  than 
to  52d  street.  On  the  evidence  taken  the  commission 
was  fully  justified  in  holding  that  the  rate  between  40th 
street  and  Broad  street  was  not  unreasonable  nor  unlaw- 
fully discriminatory.  Neither  the  Constitution  nor  the 
legislation  relating  to  the  regulation  of  common  carriers 
requires  that  the  cost  of  transportation  shall  be  propor- 
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tionate  to  the  distanqe  over  which  the  service  is  rendered. 
Such  a  rule  would  be  manifestly  unreasonable  as  applied 
to  the  carriage  of  freight  and  under  some  circumstances 
it  might  be  unjust  to  the  carrier  of  passengers.  It  is 
"undue  or  unreasonable  discrimination'^  which  is  for- 
bidden by  the  third  section  of  the  17th  article  of  the  Con- 
stitution, and  in  paragraph  B  of  Section  8  of  the  third 
article  in  the  Public  Service  Act  of  1913,  public  service 
companies  are  forbidden  "to  make  or  give  any  undue  or 
unreasonable  preference  or  advantage  in  favor  of  or  to 
any  person  or  corporation  or  any  locality  or  any  particu- 
lar kind  or  description  of  traffic  or  service  In  any  respect 
whatever.^'  The  third  section  of  Article  5  declares  that 
whenever  the  commission  shall  determine  after  hearing 
that  the  rates,  tolls,  fares  or  charges  established  by  any 
public  service  company  for  any  service  rendered  "are 
unjust  or  unreasonable  or  inadequate  or  are  unjustly 
discriminatory  or  unduly  or  unreasonably  preferential'^ 
in  that  case  it  shall  prescribe  maximum  rates,  etc.  It 
will  be  observed,  therefore,  that  both  under  the  Constitu- 
tion and  the  statute  the  discrimination  which  is  forbid- 
den is  that  which  is  undue  or  unreasonable.  The  quali- 
fying words  clearly  imply  that  there  may  be  discrimina- 
tion which  is  neither  undue  or  unreasonable.  It  should 
be  observed,  too,  that  the  proviso  of  paragraph  A  of  Sec- 
tion 9  of  the  act  implies  that  reasonable  "zone  systems" 
of  charges  may  be  adopted.  Special  conditions  may 
exist  which  so  affect  the  subject  as  to  permit  discrimina- 
tion which  is  both  just  and  reasonable.  This  principle 
is  recognized  in  the  interstate  commerce  legislation  on 
the  same  subject  and  is  discussed  at  length  in  Interstate 
Commerce  Commission  v.  Ala.  Midland  Ry.,  168  U.  S. 
144.  In  ascertaining  whether  discrimination  is  undue 
or  unreasonable  it  is,  of  course,  necessary  to  take  into 
consideration  the  conditions  affecting  the  service  as  well 
as  the  charge  therefor  and  such  inquiry  is  one  of  fact  to 
be  ascertained  from  the  evidence  presented.  The  Pub- 
lic Service  Commission  beard  evidence  relating  to  th^ 
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respective  locations  of  the  stations  which  w^re  the  sub- 
jects of  consideration  and  also  with  respect  to  rates  of 
fare  established  for  certain  suburban  stations  in  the  vi- 
cinity of  Pittsburgh  to  which  reference  was  made  in  the 
complaint  of  the  appellant.  This  evidence  convinced 
the  commission  that  there  were  special  circumstances  in- 
volved in  each  of  the  instances  cited  which  justified  a 
lower  rate  in  those  cases  than  should  be  allowed  from 
Broad  street  station.  The  congestion  of  business  at  the 
latter  station,  the  proximity  of  40th  street  to  the  termi- 
nal, the  lack  of  passengers  to  be  taken  up  by  the  trains 
leaving  Broad  street  station  after  reaching  40th  street, 
the  greatar  patronage  of  the  particular  Pittsburgh  sub- 
urban trains  between  the  outer  stations  as  well  as  other 
considerations  expressed  in  the  report  formed  the  basis 
on  which  the  commission's  decision  was  placed.  With 
respect  to  49th  street  station  it  was  found  that  that  sta- 
tion is  not  on  the  main  line  of  the  company  and  that 
special  conditions  affected  the  traffic  to  and  from  that 
station  as  compared  with  the  business  originating  at 
40th  street.  The  reasons  given  are  persuasive  and  we 
do  not  find  in  the  testimony  nor  in  the  argument  of  the 
learned  counsel  for  the  appellant  convincing  reasons  for 
holding  that  the  order  of  the  Public  Service  Commission 
is  unlawful  or  unreasonable.  The  fact  that  passengers 
to  40th  street  receive  tickets  which  are  good  to  52d  street 
is  not  an  act  of  discrimination  against  such  passengers. 
It  is  to  their  advantage  rather  as  they  acquire  the  right 
to  additional  transportatioh  for  the  same  fare.  As  the 
burden  of  proof  is  placed  by  the  statute  on  the  appellant 
to  show  that  the  order  should  not  be  sustained  because 
it  is  unlawful  or  unreasonable  it  follows  that  the  appeal 
must  be  dismissed  and  the  order  of  the  commission  ap- 
proved, the  costs  to  be  paid  by  the  appellant, 
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Commonwealth  v.  Berney,  Appellant  (No.  1). 

Criminal  law — Leasing  house  for  improper  purposes — Evidence 
— Agreement  of  sale — Bawdy  house, 

A  conviction  on  an  indictment  for  leasing  a  house  to  be  "con- 
ducted as  a  common  bawdy  house,"  will  be  sustained  where  it  ap- 
pears that  the  defendant  solicited  a  woman  to  come  to  the  town 
where  he  lived  for  the  purpose  of  opening  a  bawdy  house;  that 
acting  as  agent  for  his  wife  he  executed  an  agreement  of  sale  pro- 
viding for  payment  by  monthly  installments;  that  according  to 
the  woman  the  agreement  of  sale  had  been  entered  into  because 
the  defendant  would  not  execute  a  lease  for  fear  of  getting  into 
trouble;  that  he  knew  the  character  of  the  house,  visited  it  and 
sold  wearing  apparel  to  the  inmates;  that  he  had  promised  the 
woman  police  protection,  and  had  tried  to  bribe  the » local  officers 
for  such  protection. 

In  such  a  case  the  Commonwealth  has  a  right  to  question  the 
bona  fides  in  the  agreement  of  sale,  although  there  was  no  allega- 
tion of  fraud,  accident  or  mistake,  inasmuch  as  the  Commonwealth 
was  a  stranger  to  the  agreement,  and  not  bound  by  it  in  any  way. 

Criminal  law — Charge  of  court — Reasonable  doubt. 
On  the  trial  of  an  indictment  for  leasing  a  house  to  be  "con- 
ducted as  a  common  bawdy  house,"  the  charge  is  sufficient  on  the 
subject  of  reasonable  doubt  where  the  judge  says  "You  have  heard 
the  evidence  here ;  consider  all  of  it  and  give  it  such  weight  as  you 
think  it  is  entitled  to.  If  after  considering  all  the  evidence  in  this 
case,  you  are  satisfied  beyond  a  reasonable  doubt  that  this  defend- 
ant did  lease  the  premises  to  Cad  McKee  for  the  purpose  of  con- 
ducting a  bawdy  house,  and  that  she  did  conduct  such  a  house 
there  (and  there  seems  to  be  no  doubt  ^bout  that,  I  understand 
that  question  is  not  contradicted  by  the  defense)  then  l^is  de- 
fendant will  be  guilty.  If,  however,  you  are  not  satisfied  beyond 
a  reasonable  doubt  that  he  did  lease  the  premises  knowing  that 
she  was  to  conduct  it  as  a  bawdy  house,  then,  your  verdict  would 
be  rNot  guilty.'" 

Argued  Oct.  23, 1916.  Appeal,  No.  130,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Blair  Co.,  Oct.  T., 
1915,  No.  38,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  B,  J.  Berney.    Before  Oblady,  P.  J.,  Pobtbr, 
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Henderson,  Head,  Kbphaet,  Teexlbr  and  Williams, 
JJ.    Affirmed. 

Indictment  for  leasing  a  house  to  be  conducted  as  a 
common  bawdy  house.    Before  Baldbige,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed  that  defendant  pay  costs  and  undergo  an  im- 
prisonment in  the  county  jail  for  forty-five  days. 

Errors  assigned,  among  others,  were  (1)  in  submit- 
ting the  case  to  the  jury  and  (3)  the  portion  of  the 
charge  relating  to  reasonable  doubt  quoted  in  the  opin- 
ion of  the  Superior  Court. 

W.  C.  Fletcher,  for  appellant. — The  court  below  erred 
in  overruling  defendant's  motion  made  at  the  close  of  the 
testimony,  and  in  submitting  the  case  to  the  jury :  Com. 
V.  Lavery,  247  Pa.  139. 

The  charge  as  to  reasonable  doubt  was  inadequate: 
Commonwealth  v.  Hoskins,  60  Pa.  Superior  Ct.  230; 
Commonwealth  v.  Eider,  29  Pa.  Superior  Ct.  621 ;  Com- 
monwealth V.  Andrews,  234  Pa.  597. 

Marion  D.  Patterson,  District  Attorney,  for  appellee. 
— Where  matters  of  fact  depend  on  testimony  partly 
written  and  partly  oral,  the  court  is  not  bound  to  con- 
strue the  former  as  though  it  stood  alone  but  the  latter 
should  be  submitted  to  the  jury :  Carbarga  v.  Seeger,  17 
Pa.  514;  Home  B.  &  L.  Assn.  v.  Kilpatrick,  140  Pa.  405. 

The  charge  as  to  reasonable  doubt  was  sufficient: 
Com.  V.  Andrews,  234  Pa.  597;  Com.  v,  Bober,  59  Pa. 
Superior  Ct.  573. 

Opinion  by  Williams,  J.,  April  30, 1917 : 
The  appellant  was  tried  and  convicted  of  having  know- 
ingly let  or  demised  a  certain  house  to  one  -Cad  McKee 


Digitized  by 


Google 


436  COMMONWEALTH  v.  BERNET,  Appellant  (No.  1). 
Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
"to  be  by  her  kept,  maintained  and  conducted  as  a  com- 
mon bawdy  house  and  place  for  the  practice  of  fornica- 
tion." 

The  testimony  of  the  Commonwealth  was  that  the 
McKee  woman  had  been  solicited  by  the  defendant  to 
come  to  the  town  where  he  lived  and  open  a  bawdy  house 
in  property  belonging  to  his  wife  for  whom  he  acted  as 
agent;  that  the  hduse  was  turned  over  to  the  McKee 
woman  under  an  agreement  of  sale  which  provided  that 
she  should  pay  $200  down  and  |55  a  month  thereafter, 
the  purchase-price  being  set  at  $5,500 ;  that  she  paid  the 
$200,  got  possession  of,  and  operated  the  place  as  a 
bawdy  house;  and  that  he  came  there  about  two  or  three 
times  a  week  selling  articles  of  wearing  apparel  to  the 
inmates,  knowing  their  business.  When  asked  why  the 
agreement  of  sale  had  been  entered  into,  she  answered 
that  it  was  the  only  way  she  could  ,get  the  house  as  he 
would  not  lease  it  for  fear  of  getting  in  trouble.  He  also 
promised  her  protection  from  police  interference,  and 
tried  to  bribe  local  oflScers,  giving  one  of  them  a  ten- 
dollar  bill  on  two  occasions.  On  behalf  of  the  defendant 
it  was  contended  that  the  property  had  not  been  leased, 
and  that  the  transaction  was  a  bona  fide  agreement  of 
sale. 

The  court,  after  reviewing  the  testimony,  charged  as 
follows :  "We  say  to  you  that  if  after  considering  all  the 
testimony,  you  would  conclude  that  this  contract,  as  of- 
fered in  evidence,  was  entered  into  for  the  purpose  of 
endeavoring  to  evade  the  law,  that  it  was  not  the  intent 
and  purpose  of  the  parties  thereto  that  Cad  McKee 
should  become  the  purchaser,  but  simply  for  the  purpose 
of  being  a  lessee,  and  that  it  was  with  the  knowledge  of 
the  defendant  that  Cad  McKee  was  going  to  operate  a 
house  of  pl-ostitution,  and  that  the  defendant  did  lease 
to  her,  he  would  be  guilty  of  leasing  a  bawdy  house." 
The  verdict  was  guilty  and  the  defendant  was  sentenced 
to  pay  the  costs  and  undergo  an  imprisonment  of  forty- 
five  days  in  the  county  jail.    From  this  sentence  the  de- 
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fendant  has  appealed,  alleging  two  errors,  viz:  in  not 
explaining  the  meaning  of  "beyond  a  reasonable  doubt" ; 
and  in  submitting  the  case  to  the  jury. 

The  contention  that  the  Commonwealth  had  no  right 
to  question  the  bona  fides  of  the  agreement  of  sale  in  the 
absence  of  an  allegation  of  fraud,  accident  or  mistake, 
cannot  be  sustained.  The  Commonwealth  is  a  stranger 
to  the  agreement,  and,  as  such,  is  not  bound  by  it  in  any 
way:  Krider  v.  Laflferty,  1  Wharton  *303,  302;  High- 
lands  V.  Cumberland,  etc.,  Co.,  203  Pa.  134 ;  Johnson  v. 
Stewart,  243  Pa.  485,  500. 

Courts  of  justice  will  never  permit  an  unlawful  thing 
to  be  done  indirectly,  and  will  always  look  through  the 
form  and  find  the  substance,  if  such  substance  is  the  sub- 
ject of  competent  proof. 

The  appellant  further  complains  that  the  charge  of 
the  court  failed  to  explain  the  meaning  of  the  words 
"reasonable  doubt." 

The  charge  was  as  follows:  "Now  gentlemen,  you 
have  heard  the  evidence  here;  consider  all  of  it  and 
give  it  such  weight  as  you  think  it  is  entitled  to.  If  after 
considering  all  the  evidence  in  this  case,  you  are  satis- 
fied beyond  a  reasonable  doubt  that  this  defendant  did 
lease  the  premises  to  Cad  McKee  for  the  purpose  of  con- 
ducting a  bawdy  house,  and  that  she  did  conduct  such  a 
house  there,  (and  there  seems  to  be  no  doubt  about  that, 
I  understand  that  question  is  not  contradicted  by  the 
defense)  then  this  defendant  would  be  guilty.  If  how- 
ever, you  are  not  satisfied,  beyond  a  reasonable  doubt 
that  he  did  lease  the  premises,  knowing  that  she  was  to 
conduct  it  as  a  bawdy  house,  then,  your  verdict  would 
be  ^not  guilty.' "  We  think  the  charge  was  a  fair  and 
adequate  presentation  of  the  meaning  of  the  words  "be- 
yond a  reasonable  doubt"  as  applicable  to  the  facts  of 
the  case. 

The  judgment  is  affirmed  and  the  record  is  remitted 
to  the  court  below  for  the  purpose  of  execution ;  and  to 
that  end  it  is  ordered  that  the  defendant  appear  in  that 
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court  at  such  time  as  he  may  be  there  called,  and  that  he 
be  by  that  court  committed  until  he  has  complied  with 
his  sentence  or  any  part  thereof  that  has  not  been  per- 
formed. 

Dissenting  Opinion  by  Orlady,  P.  J. : 

This  record  clearly  discloses  the  fact  that  the  trial 
judge  was  of  the  opinion  that  the  instruction  he  had 
given  to  the  jury  on  the  question  of  reasonable  doubt 
was  inadequate. 

In  refusing  a  new  trial,  the  court  below  felt  it  neces- 
sary to  advert  to  and  rely  upon  an  incident  that  was 
not  connected  in  any  manner  with  the  trial  of  this  case, 
and  stated  "The  burden  of  the  argument  for  a  new  trial 
is  that  the  court  failed  to  explain  to  the  jury  the  mean- 
ing of  reasonable  doubt.  It  was  unquestionably  the  duty 
of  the  court  to  convey  to  the  jury  the  clear  and  accurate 
meaning  of  this  legal  expression.  In  the  course  of  the 
week's  trials,  there  were  a  number  of  defendants  charged 
with  minor  offenses,  and  where  the  term  had  been  fre- 
quently and  specifically  referred  to  and  explained,  we 
do  not  believe  that  our  appellate  courts  intend  that  in 
every  case  where  the  crime  charged  is  of  a  minor  nature, 
it  is  necessary  to  enlarge  and  amplify  on  the  meaning  of 
reasonable  doubt.  In  the  first  case  that  was  tried  we 
expressly  called  attention,  not  only  to  the  jury  in  the 
box,  but  all  other  jurors  of  the  panel,  that  no  defendant 
could  be  convicted  unless  the  jury  was  satisfied  beyond 
a  reasonable  doubt  of  his  guilt,  and  fully  explained  the 
legal  meaning  and  application  of  this  expression.  The 
jurors  were  reminded  twice  in  the  charge  that  they  could 
not  convict  this  defendant  unless  they  were  satisfied  of 
his  guilt  beyond  a  reasonable  doubt." 

The  district  attorney  also  urges,  as  part  of  his  argu- 
ment, a  charge  by  the  court  delivered  "at  the  opening  of 
the  session  on  Monday  morning  to  all  the  panel  of 
jurors." 

Such  a  proceeding  is  unwarranted  and  is  fraught  with 
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great  danger,  there  being  no  authority  for  such  a  prac- 
tice under  our  administration  of  law. 

A  charge  "to  the  whole  panel"  of  jurors  should  have 
no  place  on  this  record ;  nor  is  there  anything  to  show 
that  any  juror  impaneled  in  this  case  heard  this  prelimi- 
nary advice.  It  had  no  legal  relation  to  the  issue  joined 
between  the  Commonwealth  and  this  defendant,  and 
had  no  more  juridical  value  in  this  issue  than  if  read  in  a 
newspaper.  There  was  no  opportunity  for  counsel  to 
except  to  anything  then  said ;  no  juror  was  then  sworn ; 
no  issue  was  then  joined,  and  no  record  was  made  of 
such  an  address. 

It  cannot  be  a  prefix  to  or  supplement  a  charge  to  a 
jury  in  a  criminal  case  so  as  to  validate  any  deficiency 
therein.  Without  regard  to  the  grade  of  the  crime 
charged,  every  defendant  is  entitled  under  our  practice 
to  have  the  legal  significance  of  the  term  reasonable 
doubt,  fairly  explained  to  the  jury  impaneled  to  deter- 
mine his  guilt  or  innocence.  To  withhold  such  an  ex- 
planation as  will  be  comprehended  by  the  ordinary  jury- 
man, after  he  has  been  impaneled,  is  a  denial  of  a  right 
to  which  every  defendant  is  entitled  under  our  practice, 
and  I  know  of  no  distinction  being  made  between  misde- 
meanors and  felonies.  "In  all  criminal  prosecutions," 
are  the  words  of  our  constitution,  "an  accused  cannot  be 
deprived  of  his  life,  liberty  or  property  unless  by  the 
judgment  of  his  peers,  or  by  the  law  of  the  land." 

While  this  defendant  was  sentenced  only  to  pay  the 
costs  in  each  case,  and  to  undergo  an  imprisonment  of 
ninety  days  in  the  county  jail,  yet,  what  may  be  named 
in  our  code  schedule  of  crimes,  as  a  charge  of  a  minor 
nature,  it  may,  and  oftentimes  is  a  very  serious  one  to 
the  defendant.  As  stated  by  Stewart,  J.,  in  Common- 
wealth V.  Andrews,  234  Pa.  597.  "Our  own  experience 
leads  to  the  belief  that,  except  as  instructed  by  the  court, 
the  ordinary  juror  fails  in  proper  comprehension  of 
what  is  implied  in  the  term,  or  at  least  is  apt  to  so  fail. 
Helpful  elucidation  of  the  term  has  been  so  frequently 
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accomplished,  as  our  text  books  and  reports  show,  that 
the  danger  of  misleading  in  the  attempt  to  elucidate  is 
easily  avoided."  See  also  Commonwealth  v.  Deitrick, 
221  Pa.  7;  Commonwealth  v.  Rider,  29  Pa.  Superior  Ct 
621;  Commonwealth  v.  Duflfy,  49  Pa.  Superior  Ct.  344; 
Commonwealth  v.  Bober,  59  Pa.  Superior  Ct.  573 ;  Com- 
monwealth V.  Hoskins,  60  Pa.  Superior  Ct.  230;  Com- 
monwealth V.  Holgate,  63  Pa.  Superior  Ct.  246. 

I  would  sustain  the  third  assignment  of  error,  reverse 
the  judgment,  and  direct  a  new  trial. 

Kbphaet  and  Teexleb,  JJ.,  join  in  the  dissent 


Commonwealth  v.  Berney,  Appellant  (No.  2). 

Criminal  law — Leasing  house  for  improper  purpose — Evidence 
— Agreement  of  sale — Bawdy  house. 

On  the  trial  of  an  indictment  for  leasing  a  house  to  be  "con- 
ducted as  a  common  bawdy  house"  where  it  appears  that  the  de- 
fendant executed,  as  agent  for  his  wife,  an  agreement  of  sale, 
providing  for  payment  by  monthly  installments,  and  that  such 
agreement  was  intended  by  the  defendant,  and  the  woman  with 
whom  it  was  made  to  be  a  lease,  and  it  also  appears  that  in  this 
transaction  defendant's  son  was  his  father's  special  agent  and 
advisor,  it  is  proper  to  admit  in  evidence  a  notice  to  vacate  and 
deliver  up  possession  served  upon  the  woman,  the  keeper  of  the 
house,  by  defendant's  son  after  the  property  had  been  conveyed 
to  the  son  by  his  mother.  Such  notice  is  some  evidence  of  the 
control  of  the  property  by  the  father,  as  well  as  his  attitude  towards 
the  arrangement  with  the  woman  in  question. 

Argued  Oct.  23, 1916.  Appeal,  No.  131,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Blair  Co.,  Oct.  T., 
1915,  No.  22,  on  verdict  of  guilty  in  case  of  Common- 
wealth V.  B.  J.*  Berney.  Before  Oblady,  P.  J.,  Porter, 
Henderson,  Head,  Kephart,  Trexler  and  Williams, 
JJ.    Affirmed. 

Indictment  for  leasing  a  house  to  be  conducted  as  a 
common  bawdy  house.    Before  Baldrigb,  P.  J. 
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The  facts  are  substantially  the  same  as  in  Common- 
weatth  V.  Berney  (No.  1)  supra. 

The  court  charged  in  part  as  follows : 

"The  district  attorney  has  argued  to  you  and  has 
called  your  especial  attention  to  the  notice  that  was 
given  by  Edward  Berney,  who  drew  this  agreement  and 
was  representing  his  father  in  the  transaction,  so  far, 
at  least,  as  drawing  the  papers  was  concerned,  to  the  pos- 
sessor of  these  properties,  H.  Hamble,  whom  I  under- 
stand is  the  same  as  Kate  Hammel,  notifying  her  to  quit 
and  remove  from  and  deliver  up  to  Edward  E.  Berney, 
now  owner,  etc.,  etc.,  these  premises.  You  will  have  this 
notice;  I  have  not  it  fully  now. 

"The  district  attorney  has  called  your  attention  to  the 
fact  that  that  is  a  notice  generally  given  by  a  landlord 
to  a  tenant  For  instance,  if  you  were  leasing  premises 
from  me,  from  month  to  month,  and  I  wanted  to  get  pos- 
session of  the  premises,  I  would  give  you  a  notice  of  this 
kind,  but  if  I  were  selling  a  property  to  you  and  a  cei*tain 
sum  was  to  be  paid  down,  in  hand,  and  you  were  then  to 
pay  a  monthly  amount  thereafter,  to  me,  I  would  not 
give  you  a  notice  of  this  kind,  as  a  landlord  would  give 
to  a  tenant.  I  would  have  to  resort  to  another  proceed- 
ing, to  get  possession  of  the  premises,  and  this  agree- 
ment so  entered  provides  for  such  a  proceeding;  that  is 
to  say,  I  would  come  into  court  here  and  would  confess 
judgment  under  this  agreement,  alleging  that  there  was 
a  default  in  the  conditions  of  payment  as  provided,  and 
that  there  was  a  balance  due,  and  confess  judgment  for 
the  balance.  Then  in  order  to  get  possession,  I  would 
issue  a  writ  out  of  the  prothonotarj's  oflSce,  so  that  that 
notice  which  has  been  referred  to  would  not  be  the  kind 
of  notice  generally  given  by  one  who  has  sold  a  property 
to  another  who  has  taken  possession  of  the  premises  and 
paid  a  portion  of  the  purchase-money. 

"The  district  attorney  says  that  the  son,  Edward 
Berney,  was  a  graduate  of  a  law  school,  that  he  knew 
what  legal  steps  were  necessary  to  be  taken  when  a  man 
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was  in  possession  of  a  premises  as  a  purchaser  and  de- 
faulted in  the  payments,  as  distinguished  from  what 
steps  were  necessary  to  be  taken  by  a  landlord  who  de- 
sired and  was  attempting  to  get  possession  of  his  prem- 
ises again,  and  that  the  proceedings  resorted  to  were 
those  of  a  landlord,  and  not  those  of  a  vender  of  proi>- 
erty. 

"The  district  attorney  further  argues  to  you  that  the 
Berney's  recognized  themselves  as  the  owners  of  the 
property,  and  that  Mr.  Berney  gave  this  notice  or  signed 
himself  as  owner  thereof.  Therefore  the  Commonwealth 
contend  that  in  connection  with  the  testimony  of 
Kate  Hammel  and  Edith  Salsberg,  these  documents  tend 
to  corroborate  and  support  the  contention  here  upon  the 
part  of  the  Commonwealth  that  this  was  an  attempt 
upon  the  part  of  this  defendant  to  evade  this  statute 
which  makes  it  a  crime  to  lease  premises  for  the  purpose 
of  the  practice  of  fornication." 

Verdict  of  guilty  upon  which  judgment  of  sentence 
was  passed.    Defendant  appealed. 

Error  assigned,  among  others,  was  portion  of  charge 
as  above  quoting  it. 

W.  C.  Fletcher,  for  appellant. 

Marion  D.  Patterson,  District  Attorney,  for  appellee. 

Opinion  by  Williams,  J.,  April  30, 1917 : 
The  facts  and  legal  principles  involved  in  this  case  are 
substantially  the  same  as  those  in  No.  131,  October  Term, 
1916,  except  that  the  evidence  here  was  stronger.  The 
additional  question  which  need  be  decided  is  whether  the 
court  below  erred  in  admitting,  and  commenting  in  its 
charge  upon,  a  notice  to  vacate  and  deliver  up  possession, 
served  upon  the  Hammel  woman  by  defendant's  son  after 
the  property  had  been  conveyed  to  him  by  his  mother. 
The  admission  was  proper.     The  son  admitted  that  he 
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acted  as  his  father's  special  agent  and  adviser,  and  the 
bona  fides  of  the  transfer  to  the  son  had  been  attacked. 
As  the  court  below  said,  it  was  some  evidence  of  the 
ownership  and  control  of  the  property  by  the  father 
under  the  circumstances,  as  well  as  of  his  attitude  to- 
wards the  arrangement  with  the  Hammel  woman. 

The  judgment  is  aflSrmed  and  the  record  remitted  to 
the  court  below  for  the  purpose  of  execution ;  and  to  that 
end  it  is  ordered  that  the  defendant  appear  in  that  court 
at  such  time  as  he  may  be  there  called,  and  that  he  be  by 
that  court  committed  until  he  has  complied  with  his  sen- 
tence or  any  part  thereof  that  has  not  been  performed. 

Oblady,  p.  J.,  Kbphabt  and  Trexlbe,  JJ.,  dissent. 


Everitt  v.  Auchu,  Appellant. 

Automohiles — Regulation  of  speed — Act  of  July  7,  191S,  P,  L. 
672. 

A  person  "who  drives  an  automobile  at  the  rate  of  fifty  miles  an 
hour  on  a  public  highway  of  the  State  violates  the  Act  of  July  7, 
1913,  P.  L.  672. 

Negligence — AvtomohUes — Speed — Case  for  jury. 

In  an  automobile  accident  case  where  the  evidence  offered  for 
the  plaintiff  tends  to  show  that  the  defendant's  automobile  was 
run  at  an  immoderate  and  excessive  speed,  and  that  the  accident 
was  due  wholly  to  the  carelessness  of  the  defendant,  and  this  evi- 
dence is  directly  contradicted  by  the  defendant's  witnesses,  the 
case  is  for  the  jury,  and  if  a  verdict  is  rendered  for  the  plaintiff 
and  the  court  below  refuses  to  ^rant  a  new  trial,  the  appellate 
court  will  not  reverse  a  judgment  on  the  verdict  for  plaintiff. 

Where  a  team  is  driven  into  a  highway  from  a  lane  and  is  struck 
by  an  automobile  the  court  cannot  declare  as  a  matter  of  law  that 
it  was  negligence  on  the  part  of  a  driver  of  the  team  to  drive  into 
the  highway  from  the  lane,  when  at  the  time  his  horses  were  at  tbe 
side  of  the  road,  the  automobile  was  two  himdred  arid  fifty  feet 
away. 

One  who  uses  an  automobile  on  a  public  highway  has  no  superior 
right  to  the  use  of  the  road  over  a  pedestrian,  or  one  who  uses  a 
vehicle  drawn  by  a  horse  or  other  animal,  and  the  fact  that  the 
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highway  is  much  traveled  does  not  alter  the  rights  of  the  travelers, 
but  merely  calls  for  the  exercise  of  greater  care  in  proportion 
to  increased  risk. 

Practice,  C,  P. — Improper  remwrJcs  of  counsel — Withdrawal  of 
juror. 

The  appellate  court  will  not  reverse  a  judgment  on  a  verdict  be- 
cause of  the  refusal  of  the  trial  judge  to  withdraw  a  juror  on  ac- 
count of  improper  remarks  of  counsel,  where  it  does  not  appear 
that  any  request  was  made  to  have  the  stenographer  take  down  the 
objectionable  remariss  immediately  after  they  were  made,  and  there 
was  no  refusal  of  the  court  to  permit  them  to  be  put  on  the  record 
as  the  court  understood  them  to  have  been  made. 


Argued  March  13,  1917.  Appeal,  No.  15,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Union  Co., 
Sept.  T.,  1915,  No.  40,  on  verdict  for  plaintiff  in  case  of 
John  E.  Everitt  v.  Henry  Auchu.  Before  Orlady,  P.  J., 
PoBTBR,  Henderson,  Kbphabt,  Trexlbb  and  Williams, 
JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries  and 
injuries  to  a  team  of  horses.    Before  Johnson,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  $250.  Defend- 
ant appealed. 

Errors  assigned  were  in  refusing  binding  instructions 
for  defendant,  and  in  refusing  to  withdraw  a  juror  and 
continue  the  case  because  of  improper  remarks  of  coun- 
sel. 

G.  E.  Sprout,  with  him  Johrir  E.  Cupp  and  D.  L.  Olov- 
er,  for  appellant. 

Harold  M.  McClure,  with  him  John  A.  Beard  and 
Wm,  H.  Hackenherg,  for  appellee. 
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Opinion  by  Henderson,  J.,  April  30, 1917 : 
The  plaintiflPs  action  arose  out  of  the  collision  of  the 
defendant's  automobile  with  his  team  on  a  public  high- 
way leading  from  Lewisburg  to  Mifflinburg  in  Union 
County.  The  plaintiflf  was  driving  from  his  house  along 
a  lane  to  the  road  and  his  wagon  was  struck  while  he 
was  in  the  act  of  attempting  to  get  out  of  the  way  of  the 
automobile.  There  was  conflicting  evidence  as  to  the 
speed  of  the  car.  The  evidence  of  the  plaintiflf  would 
have  permitted  the  jury  to  find  it  was  running  fifty  miles 
an  hour.  The  defendant's  evidence  was  to  the  effect  that 
it  was  moving  slowly  and  was  carefully  controlled  and 
that  the  plaintiff  was  negligent  in  the  management  of  his 
team  to  which  negligence  his  injury  was  attributable.  If 
the  defendant  was  proceeding  with  the  rapidity  stated 
by  the  plaintiff's  witnesses  he  was  violating  a  statute  of 
the  Commonwealth.  The  Act  of  July  7,  1913,  prohibits 
any  person  from  operating  a  motor  vehicle  on  the  public 
highway  of  the  State  at  a  rate  of  speed  greater  than  is 
reasonable  and  proper  having  due  regard  to  the  width, 
trafllc  and  use  of  the  highway  or  so  as  to  endanger  prop- 
erty or  the  life  or  limb  of  any  person,  or  at  a  speed  ex- 
ceeding one  mile  in  two  and  one-half  minutes.  The  jury 
having  found  a  verdict  in  favor  of  the  plaintiflf  we  may 
assume  that  the  evidence  offered  in  support  of  the  action 
with  respect  to  the  defendant's  conduct  was  credited. 
That  amounted  to  a  finding  therefore  that  the  defendant 
was  engaged  in  an  unlawful  act  which  produced  the  in- 
jury complained  of.  It  is  earnestly  contended  on  behalf 
of  the  appellant  that  the  preponderance  of  evidence  sup- 
ported the  appellant's  contention  that  he  was  proceeding 
at  a  moderate  and  reasonable  speed  and  that  the  accident 
occurred  wholly  through  the  carelessness  of  the  plain- 
tiff, but  the  matter  of  the  weight  of  the  evidence  and  of 
the  credibility  of  the  witnesses  was  for  the  jury.  The 
jury  evidently  considered  the  weight  of  the  evidence  to 
favor  the  plaintiff's  claim.  The  learned  trial  judge  who ' 
heard  the  witnesses  and  who  was  familiar  with  all  the 
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facts  disclosed  at  the  trial  declined  to  grant  a  new  trial. 
We  are  unable  to  determine  from  an  examination  of  the 
printed  testimony  that  the  plaintiffs  witnesses  were  not 
worthy  of  belief  and  it  is  our  duty  to  assume  that  the 
facts  were  as  shown  by  the  verdict  in  the  absence  of  some 
evidence  or  circumstances  conclusively  showing  another 
state  of  facts. 

The  testimony  relating  to  the  location  of  the  plaintiff's 
team  at  the  time  he  first  saw  the  automobile  and  of  his 
movements  thereafter  was  contradictory.  Whether 
when  he  saw  the  automobile  he  should  have  stopped  to 
avoid  the  risk  of  a  collision  or  could  with  prudence  have 
undertaken  to  cross  the  road  was  a  question  of  the  exer- 
cise of  a  reasonable  care  under  the  circumstances  which 
is  always  one  for  the  consideration  of  the  jury  except  in 
very  clear  cases.  We  cannot  declare  as  a  matter  of  law 
that  it  was  an  act  of  negligence  on  his  part  to  drive  into 
the  highway  from  the  lane  when  at  the  time  his  horses 
were  at  the  side  of  the  road  the  car  was  two  hundred  and 
fifty  feet  away.  We  consider  the  case  one  for  the  jury 
for  the  determination  of  the  facts  involved.  The  first 
and  second  assignments  of  error  cannot  therefore  be  sus- 
tained. 

The  third  assignment,  to  use  the  language  of  the 
learned  counsel  for  the  appellant,  "raises  the  question  as 
to  whether  under  the  law  of  the  road  in  Pennsylvania  a 
traveler  passing  along  a  State  or  public  highway,  with 
a  large  automobile  as  in  the  case  at  bar,  has  the  right  of 
way,  and  whether  one  about  to  enter  in  or  upon  the  said 
highway,  from  a  private  lane,  with  a  team  and  wagon, 
at  a  point  where  there  is  no  cross  road  intersection,  must 
give  way  to  the  traveler  already  on  the  highway."  This 
is  said  to  be  the  main  question  involved  in  the  case  and  it 
is  urged  that  the  courts  of  the  Commonwealth  should 
adopt  a  rule  unbending  and  absolute  as  a  measure  of  pub- 
lic policy  for  the  protection  of  travelers  on  the  public 
highways  that  the  same  degree  of  care  in  crossing  on 
main  and  much-traveled  highways  be  exercised  as  in 
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crossing  on  railroad  tracks  at  grade.  The  law  of  the  road 
has  been  frequently  discussed  in  cases  decided  in  this 
State  and  we  think  it  may  be  regarded  as  settled  that  one 
who  uses  an  automobile  on  a  public  highway  has  not  a 
superior  right  as  to  the  use  of  the  road  over  a  pedestrian 
or  one  who  uses  a  vehicle  drawn  by  a  horse  or  other  ani- 
mal and  that  the  fact  that  the  highway  is  much  traveled 
does  not  alter  the  rights  of  the  travelers  but  merely  calls 
for  the  exercise  of  greater  care  in  proportion  to  increased 
risk.  In  Spangler  v.  Markley,  39  Pa.  Superior  Ct.  351, 
Judge  Oblady  stated  the  law  on  the  subject  con- 
cisely in  the  following  terms :  "Automobiles  are  lawful 
means  of  conveyance  and  have  equal  rights  upon  the 
public  roads  with  horses  and  carriages  but  their  use  must 
be  accompanied  with  that  degree  of  prudence  and  con- 
sideration for  the  rights  of  others  which  is  consistent 
with  safety."  'This  principle  is  substantially  incorpo- 
rated in  the  Act  of  1913.  And  in  Dugan  v.  Lyon,  41  Pa. 
Superior  Ct.  52,  it  was  said  that  "Pedestrians  and  per- 
sons using  vehicles  of  other  types  have  equal  rights  with 
those  who  use  self-propelling  vehicles  on  public  streets. 
A  reciprocal  duty  of  care  exists  among  them."  The  ap- 
plication of  the  rule  contended  for  would  establish  class 
distinctions  not  promotive  of  the  public  welfare  nor  con- 
sistent with  the  liberty  and  equality  afforded  by  our  in- 
stitutions. It  has  not  been  demonstrated  that  the  use  of 
vehicles  of  various  kinds  on  the  public  highways  cannot 
be  maintained  without  considerable  risk  and  there  is 
much  evidence  open  to  public  observation  that  the  danger 
which  exists  is  largely  attributable  to  the  excessive  speed 
at  which  some  of  the  persons  using  the  highways  of  the 
Commonwealth  drive  their  automobiles.  In  the  exercise 
of  that  care  which  the  statute  imposes  and  the  public 
safety  demands  there  would  probably  be  little  ground  for 
the  apprehension  of  danger.  The  only  other  assignment 
relates  to  the  refusal  of  the  court  to  withdraw  a  juror  and 
continue  the  cause  on  account  of  improper  remarks  of  the 
plaintiff's  counsel  in  his  order  to  the  jury.    It  does  not 
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appear  that  any  request  was  made  to  have  the  stenog- 
rapher take  down  the  objectionable  remarks  immedi-  v 
ately  after  they  were  made  and  there  was  no  refusal  of 
the  court  to  permit  them  to  be  put  on  the  record  as  the 
court  understood  them  to  have  been  made.  The  state- 
ments of  the  defendant's  counsel  as  to  what  was  said 
were  contradicted  by  the  plaintiflPs  attorney  in  material 
respects  and  there  is  neither  a  record  nor  ^  finding  of 
fact  by  the  court  as  to  what  was  said.  The  statements 
alleged  to  have  been  made  and  not  denied  are  not  of  such 
serious  import  as  to  justify  a  reversal  of  the  case  in  view 
of  the  instructions  of  the  trial  judge  and  the  amount  of 
the  verdict.  It  is  evident  they  were  not  of  such  an  in- 
flammatory character  as  to  mislead  the  jury  if  indeed 
they  were  of  such  importance  as  to  be  characterized  as 
inflammatory.  After  an  examination  of  the  whole  case 
we  have  reached  the  conclusion  that  this  assignment  also 
should  not  be  sustained. 
The  judgment  is  affirmed. 


Pennsylvania  Power  Co.,  Appellant,  v.  Public 
Service  Commission  (No.  1). 

Corporations  —  Water  companies  —  Application  for  charter  — 
Requisites  of — Act  of  June  7,  1907,  P.  L.  455 — Public  Service 
Commission. 

Under  the  Act  of  June  7, 1907,  P.  L.  456,  which  requires  that  an 
application  for  a  charter  for  a  water  company  shall  state  the  name 
"of  the  river,  stream,  or  other  body  of  water  from  which  it  is  pro- 
posed to  take  or  use  water,  or  water  power,  and  as  near  as  may  be 
the  points  on  said  river,  stream  or  other  body  of  water  between 
which  said  water,  or  water  power  is  proposed  to  be  taken,''  the  pre- 
cise location  of  a  dam  or  dams  proposed  to  be  built  need  not  be  set 
forth. 

If  an  application  for  a  charter  for  a  water  company  sets  forth 
the  name  of  a  stream,  and  states  that  it  is  proposed  to  construct  a 
dam  or  dams  across  the  stream  located  between  two  points  desigr- 
pated,  and  such  application  has  been  approved  by  the  water  supply 
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commission  after  the  consideration  of  plans  showing  a  certain  num- 
ber of  dams  at  designated  points,  the  Public  Service  Commission 
may  subsequently,  in  passing  upon  the  incorporation  of  the  com- 
pany, approve  of  the  application  although  an  amended  plan  is  pro- 
duced to  them  showing  a  smaller  number  of  dams,  and  that  one  of 
the  proposed  dams  would  be  constructed  at  a  less  height  than  that 
shown  on  the  original  plan. 

The  Public  Service  Commission  is  not  invested  with  authority 
to  regulate  the  erection  of  dams  or  the  development  of  the  water 
power  resources  of  the  State;  that  is  a  subject  over  which  the 
Water  Supply  Commission  has  jurisdiction,  and  such  commission 
may  pass  upon  the  final  plans  after  the  incorporation  of  the  com- 
pany, and  when  its  work  is  undertaken. 

The  Superior  Court  will  not  reverse  an  order  approving  the  in- 
corporation of  a  water  company  where  it  appears  that  the  appli- 
cation had  been  approved  by  the  water  supply  commission,  that  the 
Public  Service  Commission  had  heard  evidence  relating  to  the  ques- 
tion in  controversy,  that  elaborate  arguments  were  presented,  and 
that  the  action  of  the  water  supply  commission  was  considered, 
and  such  presentation  of  the  facts  made  as  enabled  the  Public 
Service  Commission  to  act  intelligently  on  the  subject. 

An  order  of  the  Public  Service  Commission  approving  an  appli- 
cation for  a  charter  of  a  water  company  will  not  be  reversed  at  the 
instance  of  an  older  company  supplying  power  merely  because  the 
new  company  would  be  competitor  in  a  field  theretofore  exclusively 
occupied  by  the  older  company,  and  that  such  competition  was  con- 
trary to  the  policy  of  the  law.  It  is  not  a  matter  of  public  policy 
to  prohibit  competition. 

The  question  of  intrusion  is  a  subject  for  consideration  by  the 
Public  Service  Commission  when  the  new  company  shall  in 
the  development  of  its  business  propose  to  supply  power. 

The  order  of  the  Public  Service  Commission  approving  the  in^- 
corporation  of  a  water  company  will  not  be  reversed  at  the  instance 
of  the  intervening  landowners  on  the  allegation  that  the  commis- 
sion did  not  open  the  hearing  for  the  purpose  of  taking  testimony 
in  support  of  the  averments  in  the  petition  of  the  interveners,  where 
it  appears  that  notice  of  the  hearing  had  been  given,  that  the  inter- 
veners did  not  appear  until  the  testimony  had  been  concluded,  and 
that  the  matters  alleged  had  been  brought  to  the  attention  of  the 
commission,  and  considered  by  it. 

The  fact  that  notice  of  an  application  of  a  water  company  for  a 
charter  does  not  conform  to  the  rule  prescribed  by  the  Public 
Service  Commission,  is  not  a  ground  for  reversing  the  order  ap- 
proving the  application,  where  it  appears  that  the  commission  held 
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that  the  notice  was  sufficient,  and  that  the  parties  in  interest  had 
been  heard,  and  all  the  questions  raised  had  been  considered. 

The  notice  prescribed  by  the  commission  was  adopted  to  secure 
uniformity  in  the  procedure  for  a  charter  merely,  and  has  not  the 
effect  of  positive  law. 

Argued  Dec.  8,  1916.  Appeal,  No.  9,  March  T.,  1917, 
by  Pennsylvania  Power  Co.,  protestant,  from  order  of 
Public  Service  Commission  approving  application  of 
charter  in  case  of  Pennsylvania  Power  Company  v.  The 
Public  Service  Commission  of  the  Commonwealth  of 
Pennsylvania.  Before  Orlady,  P.  J.>  Poeter,  Hender- 
son, Head,  Kephart,  Trexlbr  and  Williams,  JJ.  Af- 
firmed. 

Application  for  approval  of  charter. 

From  the  record  it  appeared  that  the  material  portions 
of  the  application  were  as  follows : 

"1st.  The  name  of  the  proposed  corporation  is  CON- 
OQUENESSING  POWER  COMPANY. 

"2d.  Said  corporation  is  formed  for  the  purpose  of  the 
supply,  storage  or  transportation  of  water  and  water 
power  for  commercial  and  manufacturing  purposes  in 
the  Township  of  Wayne,  County  of  Lawrence  and  State 
of  Pennsylvania. 

"3d.  The  name  of  the  river,  stream,  or  other  body  of 
water,  from  which  it  is  proposed  to  take  or  use  water 
and  water  power,  and,  as  near  as  may  be,  the  points  on 
said  river,  stream,  or  other  body  of.  water,  t^tween  which 
said  water  and  water  power  is  proposed  to  be  taken,  or 
used,  is  as  follows,  viz :  It  is  proposed  to  take  and  store 
the  waters  of  the  Conoquenessing  creek  and  its  tribu- 
taries by  means  of  a  dam  or  dams  across  said  stream 
located  between  the  mouth  of  said  Conoquenessing 
creek  at  its  junction  with  the  Beaver  river  and  a  point  at 
^or  near  the  mouth  of  Slippery  Rock  creek,  a  tributary  of 
said  Conoquenessing  creek  in  Wayne  Township,  Law- 
rence County,  Pennsylvania,  in  a  reservoir,  extending  up 
and  along  said  Conoquenessing  creek  to  Walker's  Mill, 
North  Sewickley  Township,  Beaver  County. 


Digitized  by 


Google 


PA.  POWER  CO.,  Appel.,  v,  PUB.  S.  COM.  (No.  1).  451 
448,  (191T).]  Statement  of  Facts. 

"It  is  also  proposed  to  take  and  store  the  waters  of 
Brush  creek,  a  tributary  of  the  said  Conoquenessing 
creek  by  the  construction  of  a  dam  across  said  Brush 
creek,  at  a  point  two  and  one-half  (2i/^)  miles  from  its 
mouth  in  the  Township  of  Marion,  Beaver  County,  in  a 
reservoir  extending  up  and  along  said  Brush  creek  for  a 
distance  of  eleven  (11)  miles. 

"It  is  also  proposed  to  take  and  store  the  waters  of  the 
Little  Conoquenessing  creek,  a  tributary  of  the  said 
Conoquenessing  creek  by  the  construction  of  a  dam 
across  said  Little  Conoquenessing  creek  at  a  point  two 
(2)  miles  from  its  mouth  in  Jackson  Township,  Butler 
County,  in  a  reservoir  extending  up  and  along  said  Little 
Conoquenessing  creek,  for  a  distance  of  nine  (9)  miles. 

"4th.  The  business  of  said  corporation  is  to  be  trans- 
acted in  Pittsburgh,  Pennsylvania.'^ 

The  original  protest  of  the  Pennsylvania  Power  Com- 
pany set  forth  that  it  was  a  hydro-electric  company  ex- 
isting under  and  by  virtue  of  the  laws  of  Pennsylvania, 
and  that  it  had  a  hydro-electric  plant  at  EUwood  City, 
Lawrence  County,  Pennsylvania,  where  it  generated  elec- 
trical current  for  sale  in  the  boroughs,  cities  and  town- 
ships of  the  State.  That  the  service  rendered  by  it  was 
reasonable  and  adequate,  and  that  the  rates  were  just 
and  reasonable.  That  the  incorporation  of  the  applicant 
would  seriously  interfere  with  the  water  rights,  dams, 
power  houses  and  facilities  of  the  protestant;  and  fur- 
ther that  the  incorporation  of  the  applicant  is  neither 
necessary  or  proper,  because  the  protestant  is  already 
willing  to  offer  all  the  prospective  customers  in  this  dis- 
trict a  reasonable  and  adequate  service  at  reasonable 
rates,  and  the  incorporation  of  the  applicant  would  only 
lead  to  ruinous  competition. 

The  protest  ended  with  a  prayer  that  the  protestant  be 
allowed  to  submit  evidence  of  its  contention  and  that  no 
final  action  be  taken  until  it  had  an  opportunity  to  be 
heard. 

To  the  amended  application  the  protestant  filed  an- 
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other  protest,  wherein  all  the  original  reasons  were  reaf- 
firmed. In  addition,  it  was  pointed  out  that  the  rules  of 
practice  had  not  been  complied  with,  that  the  statement 
of  the  purpose  of  the  company  was  not  in  accordance 
with  the  articles  of  association  as  certified  by  the  secre- 
tary of  the  Commonwealth,  and  in  general  that  the  appli- 
cation was  so  indefinite  that  the  commission  could  not 
entertain  the  application. 

After  several  hearings  the  commission  handed  down 
pro  forma  report  and  order,  in  which  it  was  stated  that 
the  Pennsylvania  Power  Company  had  appeared  as  a 
protestant  and  after  a  hearing  the  commission  found  and 
determined  that  the  granting  of  the  application  is  proper 
for  the  service,  accommodation,  convenience  and  safety 
of  the  public  and  a  certificate  of  public  convenience 
should  issue  evidencing  the  approval  of  the  incorpora- 
tion.   A  certificate  of  public  convenience  was  issued. 

From  this  report  and  order  and  certificate  of  public 
convenience  the  Pennsylvania  Power  Company  as  a 
protestant  appealed. 

Errors  assigned  by  the  Pennsylvania  Power  Co.  were 
as  follows : 

1.  The  Public  Service  Commission  did  not  have  juris- 
diction over  the  said  application  for  the  reason : 

(a)  That  the  existing  laws  relative  to  the  incorpora- 
tion, organization  and  creation  of  such  companies  were 
not  complied  with,  prior  to  and  in  the  application  pre- 
sented to  the  Public  Service  Commission. 

(b)  That  it  was  not  in  compliance  with  the  rules  of 
practice  and  procedure  of  the  Public  Service  Commis- 
sion. 

(c)  That  it  did  not  give  the  interested  parties  proper 
notice  of  the  true  character  of  the  application. 

(d)  That  it  did  not  give  the  Public  Service  Commis- 
sion proper  and  necessary  information  upon  which  to 
act. 

2.  That  the  findings  and  order  are  arbitrary,  unrea- 
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sonable  and  not  in  conformity  with  law,  for  the  reason 
that  there  was  no  evidence  to  sustain  the  Public  Service 
Commission. 

3.  That  under  all  the  evidence  presented,  the  findings 
and  order  are  arbitrary,  unreasonable  and  not  in  con- 
formity with  law,  for  the  reason  that  the  applicants  pre- 
sented no  evidence  in  support  of  the  application. 

4.  That  under  all  the  evidence  presented,  the  finding 
and  order  are  arbitrary,  unreasonable  and  not  in  con- 
formity with  law,  for  the  reason  that  they  are  contrary 
to  the  manifest  weight  of  the  evidence  presented  by  the 
protestants. 

5.  That  the  findings  and  order  are  arbitrary,  unreason- 
able and  not  in  conformity  with  law,  for  the  reason  that 
there  was  absolutely  no  evidence  to  show  the  existence 
of  any  present  unsupplied  demand  for  electric  power 
in  the  localities  wherein  the  applicants  intend  to  operate. 

6.  That  the  findings  and  order  are  arbitrary,  unreason- 
able and  not  in  conformity  with  law,  for  the  reason  that 
there  was  absolutely  no  evidence  to  show  that  the  appli- 
cants would  produce  electric  power  at  a  cost  equal  to  or 
less  than  that  produced  by  the  protestants. 

7.  That  the  Public  Service  Commission  erred  in  find- 
ing and  determining  that  "the  granting  of  this  said  ap- 
plication is  proper  for  the  service,  accommodation,  con- 
venience and  safety  of  thp  public." 

8.  That  the  Public  Service  Commission  erred  in  enter- 
ing the  following  order:  "Now,  to  wit.  May  10,  1916, 
It  is  ordere(^ :  That  a  certificate  of  public  convenience  be 
issued  evidencing  the  commission's  approval  of  the  said 
incorporation,"  a  copy  of  said  findings  and  report  is  at- 
tached and  marked  Exhibit  B. 

9.  That  the  Public  Service  Commission  erred  in  issu- 
ing a  certificate  of  public  convenience  in  the  form  and 
manner  referred  to  in  Paragraph  3  hereof,  a  copy  of 
which  certificate  of  public  convenience  is  attached  and 
marked  Exhibit  C. 
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Error's  assigned  by  R.  C.  Coleman  et  al.  Interveners, 
were  as  follows : 

1.  The  Public  Service  Commission  erred  in  not  reopen- 
ing the  hearing  for  the  purpose  of  taking  the  testimony 
of  these  petitioners,  and  in  refusing  to  give  them  an  op- 
portunity to  be  heard  in  support  of  the  allegations  set 
forth  in  their  pietition  to  the  Public  Service  Commission 
to  intervene  as  parties  protestant.     82a. 

2.  The  Public  Service  Commission  erred  in  entering 
the  following  order :  "Now,  to  wit.  May  10,  1916,  It  is 
ordered :  That  a  certificate  of  public  convenience  be  is- 
sued, evidencing  the  commission's  approval  of  the  said 
incorporation,"  without  hearing  the  proofs  proposed  to 
be  offered  by  the  petitioners  as  to  the  damage  that  will 
result  to  towns,  flouring  mills,  churches,  cemeteries, 
schools,  highways,  bridges  and.  the  private  property  of 
the  petitioners. 

3.  The  Public  Service  Commission  erred  in  not  re- 
opening the  hearing  for  the  purpose  of  taking  the  testi- 
mony in  support  of  the  allegations  set  forth  in  the  peti- 
tion to  the  Public  Service  Commission,  the  petitioners 
being  interested  and  who  had  no  notice  as  required  by 
law,  and  the  rules  of  the  Public  Service  Commission 
until  hearings  for  the  purpose  of  taking  testimony  had 
been  closed.    82a. 

4.  The  Public  Service  Commission  erred  in  making  no 
finding  or  order  on  the  application  of  the  petitioners  to 
intervene  as  parties  protestant.     (82a) 

Ralph  J.  Baker^  with  him  Douglass  D.  Storey  and 
Frederic  W.  FleitZy  for  Pennsylvania  Water  Power 
Company,  appellant. — The  appellant  is  entitled  to  main- 
tain these  appeals:  Chester  County  Gas  Co.  v.  Merion 
&  Radnor  Gas  &  Electric  Co.,  16  Dist.  214 ;  Bethlehem 
City  Water  Co.  v.  Bethlehem  Borough,  253  Pa.  333. 

Neither  the  articles  of  association  appellees  had  made, 
the  Water  Supply  Commission's  approval  they  had  ob- 
tained, nor  any  other  thing  in  law,  gave  any  warrant 
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whatsoever  for  which  they  stated  they  were  going  to  do. 
They  announced  to  the  Public  Service  Commission  that 
they  were  going  to  act  in  violation  and  disregard  of  law, 
and  asked  the  commission's  approval  to  a  mere  facially 
valid  record  of  incorporation  that  they  might  use  it  as  a 
cloak  to  their  unlawful  actions. 

Robert  K.  Aiken,  with  him  Laiorence  M.  Sehring,  for 
intervenor  appellants. — Legal  notice  must  be  certain, 
not  vague ;  it  must  be  by  direct  information,  such  as  will 
arrest  the  attention  and  make  it  a  duty  to  receive  the 
notice:  Peoples  Bank  of  Philadelphia  v.  Etting,  17 
Philadelphia  223;  Black  v.  Roebuck,  17  Pa.  Superior 
Ct.  324;  Ferry  Co.'s  Charter,  2  Chester  Co.  91;  Parish 
M.  E.  Church  Incorporation,  3  Kulp  128. 

J.  E.  B,  Cunningham^  with  him  Frank  M.  Eastman 
and  Joseph  H,  Thompson,  for  Conoqueijessing  Power 
Company. 

Berne  E.  Evans  and  William  N.  Trinkle,  for  the  Pub- 
lic Service  Commission. 

Opinion  by  Hendbuson,  J.,  May  7, 1917 : 
This  case  comes  up  by  appeal  of  the  Pennsylvania 
Power  Company  from  an  order  of  the  Public  Service 
Commission  approving  the  incorporation  of  the  Cono- 
quenessing  Power  Company,  the  object  of  which  is  the 
supply,  storage  or  transportation  of  water  and  water 
power  for  commercial  and  manufacturing  purposes  in 
the  Township  of  Wayne  in  the  County  of  Lawrence.  The 
plan  involves  the  construction  of  a  dam  or  dams  on  Con- 
oquenessing  creek  and  the  development  of  electrical 
power  by  means  of  water  power  as  authorized  by  the 
Act  of  July  2, 1895,  P.  L.  425.  The  appellant  is  a  power 
company  owning  a  dam  in  Conoquenessing  creek  at 
Ellwood  City  at  which  it  has  a  power  plant  for  the 
generation  of  electricity  which  it  supplies  to  Ellwood 
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City  and  other  places  in  the  vicinity.  R.  C.  Coleman 
and  six  other  persons,  owners  of  farms  in  New  Sewick- 
ley  Township,  Beaver  County,  through  whose  lands 
Brush  creek,  a  tributary  of  Slippery  Rock  creek,  runs, 
were  on  their  petition  permitted  to  intervene  as  appel- 
lants after  the  appeal  taken  by  the  Pennsylvania  Power 
Company.  The  complaint  of  the  appellant  is  that  the 
findings  and  determinations  of  the  commission  are  "not 
in  conformity  to  law  and  are  unreasonable  and  based 
on  incompetent  testimony  materially  affecting  the  find- 
ings and  determinations.  The  lack  of  conformity  to  law 
relied  on,  it  is  urged  by  the  appellant,  is  found  in  the 
discrepancy  between  the  project  in  the  g^rticles  of  asso- 
ciation approved  by  the  Water  Supply  Commission  and 
the  plan  presented  to  the  Public  Service  Commission. 
The  promoters. of  the  new  company  presented  their  plan 
to  the  Water  Supply  Commission  as  required  by  the  Act 
of  June  7,  1907,  P.  L.  455,  which  body  approved  of  the 
project  after  a  protracted  examination  and  consideration 
of  the  scheme  in  the  course  of  which  there  was  submitted 
a  plan  for  the  development  of  the  water  power  of  Cono- 
quenessing  creek  and  some  of  its  tributaries  according  to 
which  it  was  proposed  to  work  in  the  practical  operation 
of  the  company  when  incorporated.  After  the  approval 
of  the  plan  by  the  Water  Supply  Commission  and  a  more 
definite  consideration  of  the  subject  it  was  deemed  ad- 
visable to  change  the  plan  so  that  a  smaller  number  of 
dams  would  be  erected  and  a  dam  on  the  creek  near  its 
confluence  with  the  Beaver  river  would  be  constructed 
of  a  less  height  than  was  first  proposed.  This  amended 
plan  the  appellant  contends  was  a  different  one  in  es- 
sential respects  from  that  placed  before  the  Water  Sup- 
ply Commission  and  their  application  to  the  Public  Serv- 
ice Commission  was  for  the  approval  of  "a  mere  facially 
valid  record  of  incorporation  so  they  might  use  it  as  a 
cloak  to  their  unlawful  actions.'^  The  argument  is  based 
in  part  on  the  assumption  that  the  application  for  such 
a  charter  should  specify  the  exact  rivers,  etc.,  and  the 
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"precise  points"  thereon  where  the  water  or  water  power 
is  to  be  taken.  The  first  section  of  the  Act  of  1907  pro- 
vides that  "no  application  for  a  charter  for  a  corporation 
for  a  supply  of  water  for  the  public  or  for  the  supply, 
storage  and  transportation  of  water  or  water  power  for 
commercial  and  manufacturing  purposes  or  for  any  other 
water  or  water  power  company  shall  be  approved  by  the 
governor  nor  shall  letters  patent  be  issued  thereon  unless 
said  application  is  first  submitted  to  and  has  received  the 
approval  of  a  majority  of  the  members  of  the  Water  Sup- 
ply Commission,  nor  unless  such  application  shall  con- 
tain in  addition  to  the  statements  now  required  to  be 
made  the  name  of  the  river,  stream  or  other  body  of  water 
from  which  it  is  proposed  to  take  or  use  water  or  water 
power  and  as  near  as  may  be  the  points  on  said  river, 
stream  or  other  body  of  water  between  which  said  water 
or  water  power  is  proposed  to  be  taken."  It  was  mani- 
festly not  the  intention  of  the  legislature  to  require  that 
the  precise  location  of  a  dam  should  be  fixed  by  law  be- 
fore the  incorporation  of  the  company.  The  location 
was  only  to  be  stated  "as  near  as  may  be."  It  is  easily 
seen  that  it  might  be  ascertained  from  a  test  that  the 
particular  site  selected  was  not  suitable  for  the  support 
of  a  dam  wall  and  that  a  change  of  place  would  be  nec- 
essary. Some  leeway  was  therefore  allowed  to  meet  such 
or  perhaps  other  contingencies.  Moreover,  the  Act  of 
June  25,  1913,  P.  L.  555,  regulates  the  construction  of 
dams  and  provides  that  none  shall  be  erected  without 
the  consent  or  permit  of  the  Water  Supply  Commission 
in  writing  previously  obtained.  It  is  further  provided 
that  the  commission  shall  have  power  not  only  to  grant 
or  withhold  consent  but  may  incorporate  and  make  a 
part  of  said  consent  or  permit  such  conditions,  regula- 
tions and  restrictions  as  may  be  deemed  by  it  advisable ; 
and  no  construction  of  such  works  shall  be  undertaken 
or  prosecuted  except  in  accordance  with  the  terms,  con- 
ditions, regulations  and  restrictions  of  such  consent  or 
I)ermit  and  such  rules  and  regulations  with  regard  there- 
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to  as  may  be  prescribed  by  the  commission.  It  will  be 
seen,  therefore,  that  the  matter  of  definite  plans  for  the 
development  of  the  work  of  a  water  power  company  is 
subject  to  the  control  of  the  Water  Supply  Commission 
which  control  is  to  operate  after  the  incorporation  of  the 
company  and  when  its  work  is  undertaken.  The  Public 
Service  Commission  in  approving  the  charter  did  not  in- 
clude the  approval  of  a  plan  for  the  development  of  the 
company's  business.  It  is  not  invested  with  authority 
to  regulate  the  erection  of  dams  or  the  development  of 
the  water  power  resources  of  the  State.  That  is  a  sub- 
ject over  which  the  Water  Supply  Commission  has  juris- 
diction. The  suggested  change  in  the  plan  as  to  the 
number  of  dams  or  the  height  of  the  dams  as  made  to 
the  Public  Service  Commission  was  not  a  matter  of  con- 
sequence, therefore,  nor  in  any  sense  illegal.  The  au- 
thority of  the  Water  Supply  Commission  to  impose  regu- 
lations and  conditions  to  be  observed  by  a  corporation 
proposing  to  develop  the  water  power  of  a  stream  is 
broad  as  shown  by  the  language  of  the  statute.  It  is  un- 
necessary to  here  consider  its  extent.  It  has  undoubted 
authority  to  attach  any  of  the  conditions  necessary  to 
carry  out  the  purposes  of  the  legislation  on  the  subject 
with  a  view  to  the  protection  of  the  rights  of  the  public 
and  of  individuals  or  companies  having  vested  interests. 
It  is  further  objected  that  the  order  was  made  without 
evidence  or  against  the  weight  of  the  evidence.  An  ex- 
amination of  the  voluminous  record  does  not  lead  us  to 
that  conclusion.  The  applicants  for  the  charter  had  the 
deliberate  approval  of  their  plan  by  the  Water  Supply 
Commission.  Evidence  was  taken  on  the  questions  in- 
volved and  the  commission  was  aided  by  the  discussion 
of  able  counsel  on  the  respective  sides.  The  statute  does 
not  declare  what  evidence  shall  be  suflBcient  to  induce 
the  commission  to  act ;  nor  does  it  require  that  evidence 
be  taken  under  all  circumstances.  Some  applications 
may  be  of  such  character  as  to  render  that  course  en- 
tirely unnecessary.    The  geographical  and  topograph- 
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ical  conditions  involved  in  such  a  case  may  be  within  the 
knowledge  of  members  of  the  commission  and  it  would  be 
manifestly  impracticable  to  declare  by  legislative  enact- 
ment or  judicial  decree  just  how  the  Public  Service  Com- 
mission should  acquire  the  information  which  would  lead 
it  to  a  determination  of  a  particular  case.  Section  18 
of  Article  V  of  the  statute  provides  that  "when  applica- 
tions shall  be  made  to  the  commission  by  any  public 
service  company  for  any  approval  under  any  of  the  pro- 
visions of  this  act such  approval  in  each  and  every 

such  case  or  kind  of  application  shall  be  given  only  if 
and  when  the  said  commission  shall  find  or  determine 
that  the  granting  or  approval  of  such  application  is  nec- 
essary or  proper  for  the  service,  accommodation,  con- 
venience or  safety  of  the  public.'^  The  nineteenth  sec- 
tion of  the  same  article  authorizes  the  commission  to 
hold  such  hearings  and  to  examine  such  witnesses  and 
make  such  inquiries,  physical  examinations,  valuations 
and  investigations  as  it  may  deem  necfessary  or  proper 
in  enabling  it  to  reach  a  determination.  It  is  sufficient 
to  say  with  respect  to  the  pending  controversy  that  there 
was  evidence  before  the  commission  which  was  heard, 
that  elaborate  arguments  were  presented ;  that  the  ac- 
tion of  the  Water  Supply  Commission  was  considered 
and  such  a  presentation  of  the  facts  made  as  enabled  the 
Public  Service  Commission  to  act  intelligently  on  the 
subject.  It  is  not  the  function  of  this  court  on  such  an 
appeal  to  reverse  the  action  taken  because  a  different  re- 
sult might  have  been  reached  with  greater  propriety. 

It  is  further  urged  that  the  granting  of  the  application 
ought  not  to  be  approved  because  it  does  not  appear  in 
the  case  that  it  was  proper  for  the  accommodation,  con- 
venience or  safety  of  the  public,  the  substance  of  the  ap- 
pellant's argument  being  that  there  is  evidence  of  ade- 
quate service  of  electrical  power  in  the  district  proposed 
to  be  served  by  the  Conoquenessing  Power  Company; 
that  the  new  company  will  be  a  competitor  in  a  field 
theretofore  exclusively  occupied  by  the  appellant  and 
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that  such  competition  is  contrary  to  the  policy  of  the 
law.  With  respect  to  this  objection  it  may  be  said  that 
it  is  not  a  matter  of  public  policy  to  prohibit  competi- 
tion. It  has  not  been  declared  by  the  legislature  nor  de- 
cided by  the  courts  that  a  public  service  company  enter- 
ing into  business  in  a  particular  locality  necessarily  ac- 
quires an  exclusive  and  permanent  right  to  the  prosecu- 
tion of  a  business  of  that  kind  over  an  ariea  which  it 
might  consider  its  exclusive  territory.  Moreover,  the 
matter  of  intrusion  into  the  appellant's  locality  is  a  sub^ 
ject  for  consideration  by  the  Public  Service  Commission 
when  the.  company  shall  have  reached  a  stage  in  the  de- 
velopment of  its  business  where  it  proposes  to  supply 
•power.  It  was  probably  apparent  to  that  body  there 
was  a  large  field  in  that  section  of  the  State  for  the 
use  of  electricity  and  that  the  increase  of  the  supply 
woijld  stimulate  the  development  of  manufactories.  It 
was  not  shown  in  the  case,  and  the  fact  probably  does 
not  exist  in  the  Commonwealth,  that  there  is  an  excess 
of  power  for  industrial  activity.  It  may  be  as  contended 
that  the  cogt  of  the  proposed  enterprise  will  be  such  that 
the  returns  from  the  investment  will  be  unprofitable. 
That  is  a  matter  for  future  determination^  of  course,  but 
we  think  the  commission  can  not  be  expected  to  have  a 
demonstration  of  the  financial  possibilities  of  an  enter- 
prise before  it  gives  its  approval  thereto.  It  does  not 
warrant  the  success  of  such  a  project. 

The  complaint  of  the  intervening  appellants  is  that  the 
Public  Service  Commission  did  not  open  the  hearing  for 
the  purpose  of  taking  testimony  in  support  of  the  allega- 
tions set  forth  in  their  petition  to  the.  Public  Service 
Commission  and  that  the  commission  erred  in  entering 
the  order  of  May  10,  1916,  approving  the  incorporation 
of  the  water  power  company.  The  answer  of  the  Public 
Service  Commission  to  the  petition  of  the  land  owners  to 
intervene  sets  forth  that  the  order  of  the  commission 
was  made  "after  public  hearing  held  upon  due  notice  and 
after  careful  consideration  of  all  evidence  which  could 
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in  any  wise  aflfect  the  decision  of  the  commission''  and 
in  reply  to  the  complaint  of  the  refusal  of  the  commis- 
sion to  open  the  hearing  the  answer  avers  "that  notice 
of  the  hearing  on  the  application  before  it,  was  given  as 
required  by  law ;  that  the  petitioners  did  not  avail  them- 
selves of  the  opportunity  presented  to  appear  before  the 
commission  until  the  testimony  had  been  concluded  and 
that  proof  of  the  matter  raised  by  the  petitioners  here 
could  not  have  altered  the  decision  of  the  commission 
for  the  reason  that  the  facts  stated  had  been  brought  to 
the  attention  of  the  commission  and  considered  by  it  and 
were  not  material  or  relevant  to  the  issue  raised  by  the 
petition  for  a  certificate  of  public  convenience.''  It  thus 
appears  that  the  subject  in  which  the  intervenors  were 
interested  was  brought  to  the  attention  of  the  commis- 
sion, was  discussed  before  the  commission  and  that  the 
order  was  made  in  the  light  of  the  conditions  existing  on 
the  ground.  It  is  further  to  be  noted  that  the  work  con- 
templated by  this  power  company  does  not  include  the 
erection  of  dams  on  Brush  creek  and  that  any  dams  to  be 
hereafter  erected  are  to  be  subject  to  the  approval  of  the 
Water  Supply  Commission.  The  rights  of  the  inter- 
venors as  land  owners  are  protected  by  the  statutes  au- 
thorizing the  creation  of  the  company:  Brumbaugh  v. 
Raystown  Water  Power  Co.,  254  Pa.  215.  There  is  no 
ground  for  a  supposition  that  the  action  of  the  Public 
Service  Commission  would  have  been  affected  by  addi- 
tional evidence  as  to  the  relation  of  the  water  power 
project  to  the  property  of  the  landowners  on  Brush  creek. 
The  notice  of  the  application  of  the  water  power  com- 
pany for  a  charter  did  not  conform  to  the  rule  prescribed 
by  the  Public  Service  Commission  but  that  rule  was 
adopted  to  secure  uniformity  in  the  procedure  for  a  char- 
ter merely  and  has  not  the  effect  of  positive  law.  The 
commission  has  held  the  notice  to  be  sufficient,  the  par- 
ties in  interest  have  been  heard,  all  the  questions  raised 
have  been  considered  and  on  the  facts  presented  the  ac- 
tion of  the  Public  Service  Commission  can  not  be  held 
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to  be  illegal.  That  it  is  unreasonable  has  not  been  made 
clear.  After  a  review  of  the  whole  case  we  are  of  the 
opinion  that  the  order  of  the  Public  Service  Commission 
should  be  approved  and  the  appeal  dismissed  at  the  cost 
of  the  appellant.     It  is  so  ordered. 


Pennsylvania  Power  Co.,  Appellant,  v.  Public 
Service  Commission  (No.  2). 

Argued  Dec.  8, 1916.  Appeal,  No.  10,  March  T.,  1917, 
by  protestant,  from  order  of  Public  Service  Commission 
approving  application  of  charter  in  case  of  Lawrence 
Hydro  Electric  Co.  v.  Public  Service  Commission.  Be- 
fore  ORLADY,    P.    J.,    POETBE,    HENDERSON,    HEAD,    KBP- 

HART,  Trbxlbr  and  Wiluams,  JJ.    Affirmed. 

Ralph  J.  Baker,  with  him  Douglass  D.  Storey  and 
Frederic  W.  Fleitz,  for  Pennsylvania  Power  Company, 
appellant. 

J,  E,  B,  Cunningham,  with  him  Frank  M.  Eastman 
and  Joseph  H.  Thompson,  for  Lawrence  Hydro-Electric 
Co. 

Berne  H.  Evans,  for  Public  Service  Commission. 

Opinion  by  Henderson,  J.,  May  7,  1917 : 
This  case  involves  questions  similar  to  those  consid- 
ered in  the  appeal  of  the  Pennsylvania  Power  Company 
from  the  order  of  the  Public  Service  Commission  approv- 
ing the  application  for  a  charter  of  the  Conoquenessing 
Power  Company.  The  cases  were  argued  together  and 
the  same  briefs  presented  in  each.  The  plan  involved  in 
the  formation  of  the  Lawrence  Hydro-Electric  Company 
is  to  use  the  water  of  Slippery  Rock  creek,  one  of  the 
tributaries  of  the  Conoquenessing  creek,  for  the  pro- 
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duction  of  electricity  for  commercial  and  other  uses. 
The  same  considerations  which  moved  the  Public  Service 
Commission  to  approve  the  application  of  the  Cono- 
quenessing  Power  Company  for  a  charter  led  to  the  ap- 
proval of  the  application  of  the  Lawrence  Hydro-Electric 
Company  for  a  like  purpose.  It  was  shown  to  the  satis- 
faction of  the  Public  Service  Commission  that  the  waters 
of  these  streams  had  large  power  capacity  and  that  there 
was  a  demand  for  electric  service  to  be  supplied  from 
that  source.  We  are  not  convinced  that  the  order  com- 
plained of  was  either  illegal  or  unreasonable.  The  com- 
mission proceeded  according  to  the  forms  of  law  and  the 
question  whether  the  charter  should  be  approved  was 
one  to  be  decided  by  it  on  all  the  facts  within  its  knowl- 
edge. For  the  reasons  given  in  the  opinion  this  day 
filed  in  the  appeal  of  the  Pennsylvania  Power  Company, 
No.  9,  March  Term,  1917,  this  appeal  is  dismissed  at  the 
cost  of  the  appellant  and  the  order  of  the  commission  is 
approved. 


Shay  V.  Sherwood,  Appellant. 

Landlord  and  tenant — Lease  of  flat — Covenants — Construction  of 
covenants. 

Where  a  clause  in  a  lease  of  a  flat  provides  that  in  consideration 
of  the  lessor's  furnishing  heat,  and  cold  and  hot  water  without 
extra  charge,  he  "shall  not  be  liable  for  any  failure  to  supply  the 
same  not  due  to  gross  negligence  on  his  part,  noV  for  any  damage 
to  property  caused  by  fire,  water  or  steam,"  and  by  another  clause 
the  lessor  agrees  *%  keep  public  halls,  heating  apparatus  and 
electrical  appliances,  gas  and  drainage  pipes  up  to  said  apartment 
and  all  portions  of  said  building  in  the  general  use  of  the  tenants 
in  good  and  thorough  order  and  repair,"  the  lessee  cannot  recover 
damages  from  the  lessor  for  injuries  to  property  caused  by  a  leaky 
radiator  within  the  flat  occupied  by  him. 

Argued  Nov.  3, 1916.  Appeal,  No.  184,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phlla- 
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delphia  Co.,  Feb.  T.,  1916,  No.  327,  on  verdict  for  plaintiff 
in  case  of  H.  L.  Shay  v.  Norman  S.  Sherwood.  Before 
Orlady,  p.  J.,  Porter,  Head,  Kbphart,  Trexler  and 
Williams,  J  J.    Reversed. 

Assumpsit  for  breach  of  covenant  in  a  lease.  Before 
Wheeler,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  fl72.30.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  defendant's  motion  for 
judgment  n.  o.  v. 

Henry  Baur,  with  him  Robert  E.  Lamherton,  for  ap- 
pellant.— ^Where  two  clauses  are  inconsistent  and  con- 
flicting, they  must  be  construed  so  as  to  give  effect  to  the 
intention  of  the  parties  as  collected  from  the  whole  in- 
strument :  Straus  v.  Wanamaker,  175  Pa.  213 ;  Hazleton 
Coal  Company  v.  Buck  Mountain  Coal  Co.,  57  Pa.  301 ; 
Miller  v.  Reading  Hotel  Co.,  248  Pa.  541;  Employer's 
Liability  Assur.  Co.  v.  Morrow,  143  Fed.  Rep.  750. 

Wm.  J.  Turner^  for  appellee. — The  intention  of  the 
parties  that  the  lessor  should  keep  the  heating  apparatus 
in  good  and  thorough  order  and  repair  cannot  be  de- 
feated by  the  language  of  clause  second,  which  if  stand- 
ing alone  would  lead  to  a  contrary  and  different  conclu- 
sion. Clause  third  gives  effect  to  the  manifest  intention 
of  the  parties  and  is  not  clearly  at  variance  with  the 
whole  lease,  therefore,  it  should  be  adopted :  Trexler  v. 
Reynolds,  43  Pa.  Superior  Ct.  168;  Vulcanite  Paving 
Co.  V.  Philadelphia,  239  Pa.  524;  Miles  v.  New  York, 
Etc.,  Coal  Co.,  250  Pa.  147;  Miller  v.  Heller,  7  S.  &  R, 
32. 
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Opinion  by  Tbexleu,  J.,  May  7, 1917 : 

The  defendant  by  writing  leased  to  the  plaintiff  a  flat 
in  the  City  of  Philadelphia.  By  reason  of  a  leaky  radia- 
tor in  the  apartment,  the  property  of  plaintiff  was  dam- 
aged. He  brings  this  suit  in  assumpsit  for  the  damages 
caused,  as  he  alleges,  by  the  faildre  of  the  defendant  to 
perform  the  covenants  of  the  lease. 

The  lease  contains  the  following  clauses : 

''Second. — (The  lessor)  Agree (s)  to  furnish  heat  dur- 
ing cold  weather,  commencing  not  later  than  the  first 
day  of  October,  and  continuing  until  the  first  day  of  May 
follotving  in  each  year,  and  hot  and  cold  water,  and 
janitor  service,  during  the  continuance  of  this  lease, 
without  extra  charge ;  and  in  consideration  that  no  such 
extra  charge  is  made  therefor  in  the  event  of  the  failure 
of  the  lessor  to  supply  the  same  for  any  cause,  the  said 
lessor  shall  not  be  liable  for  any  failure  to  supply  the 
same,  not  due  to  gross  negligence  on  their  (his)  part, 
nor  for  any  damage  to  property  caused  by  fire,  water  or 
steam. 

''Third. — ^Agree(s)  to  keep  public  halls,  heating  ap- 
paratus and  electrical  appliances,  gas  and  drainage  pipes 
up  to  said  apartment  and  all  portions  of  said  building  in 
the  general  use  of  the  tenants  in  good  and  thorough  order 
and  repair." 

The  plaintiff  must  recover  in  this  action  upon  some 
breach  of  the  contract  and  it  is  incumbent  upon  him  to 
show  that  the  landlord  has  broken  one  or  more  of  the 
covenants  contained  in  the  lease  and  thus  occasioned  the 
loss  which  he  sustained.  The  learned  trial  judge  held 
that  the  above  quoted  portions  of  the  lease  were  "self 
contradictory"  and  excluded  the  "second"  clause  as  hav- 
ing no  bearing  upon  the  case  trying.  He  regarded  the 
"third"  clause  as  the  last  utterance  of  the  parties  and 
as  controlling  and  directed  the  jury  to  decide  the  ques- 
tion "whether  there  has  been  any  breach  of  this  cove- 
nant." In  this  we  think  there  was  error.  The  two 
clauses  should  be  construed  as  to  give,  if  possible,  effect 
Vol.  lxvi — 30 
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to  both.  The  intention  of  the  parties  must  be  gathered 
from  the  whole  instrument.  We  start  out  with  the  pre- 
sumption that  every  part  of  the  instrument  is  placed 
there  to  serve  some  purpose  in  expressing  the  contract 
of  the  parties.  We  construe  the  two  clauses  above 
quoted  as  follows:  In  clause  "second"  the  landlord 
agrees  to  furnish  among  other  things  heat  free  of  cost 
to  the  tenant  and  because  no  charge  is  made  therefor,  he 
is  to  be  released  from  any  liability  on  his  failure  to  sup- 
ply the  same,  not  due  to  gross  negligence  on  his  part,  and 
he  is  further  to  be  free  f fom  any  liability  for  any  damage 
to  property  caused  by  fire,  water  or  steam.  It  will  be 
noticed  that  the  landlord  in  this  clause  makes  no  cove- 
nant to  make  repairs,  but  he  engages  to  furnish  .certain 
supplies  without  cost.  There  would  certainly  be  nothing 
in  this  clause  to  render  him  liable  for  damage  caused  by 
steam  escaping  from  a  leaky  radiator.  Whilst  he  is 
liable  for  gross  negligence  in  failing  to  supply  heat,  he 
is  expressly  exempt  from  liability  *^f or  damage  to  prop- 
erty caused  by  fire,  water  or  steam." 

When  we  come  to  the  third  clause,  we  find  nothing 
which  we  regard  as  inconsistent  with  the  second.  The 
lessor  agrees  to  keep  the  public  halls,  heating  apparatus, 
etc.,  up  to  said  apartment  and  all  portions  of  said  build- 
ing in  the  general  use  of  the  tenants  in  repair.  Plainly 
the  landlord's  duty  ended  at  the  apartment  occupied  by 
the  tenant;  within  those  limits  he  owed  no  duty  under 
the  contract.  This  is  the  plain  meaning  of  this  clause. 
The  portions  of  the  building  used  in  common  by  the  ten- 
ants were  under  his  care.  Those  in  the  occupancy  of  the 
several  tenants,  he  was  under  no  contractual  obligation 
to  keep  in  repair.  This  was  in  accord  with  the  duties 
arising  from  the  relations  of  landlord  and  tenant  irre- 
spective of  any  express  contract :  Lewin  v.  Pauli,  19  Pa. 
Superior  Ct.  447.  We  find  no  portion  of  either  clause  that 
would  charge  the  landlord  with  breach  of  contract  in  fail- 
ing to  keep  the  valve  inside  of  plaintiff's  apartment 
closed  or  in  good  repair.   On  the  other  hand,  the  lease,  it 
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is  evident,  was  written  so  as  to  relieve  the  landlord  of 
any  duty  in  this  regard.  The  construction  of  the  lease 
was  with  the  court  and  as  we  regard  it,  there  remained 
no  question  for  the  jury.  Under  the  facts  as  presented 
no  liability  of  the  lessor  under  the  contract  of  lease  for 
the  damages  claimed  was  shown. 

The  judgment  is  reversed  and  the  record  remitted  to 
the  court  below  with  direction  to  enter  judgment  for  the 
defendant  n.  o.  v. 

WiLUAMS,  J.,  dissents. 


Brodsky  v.  Philadelphia,  Appellant. 

Negligence — Municipalities — Defective  sidewalk. 
In  an  action  by  a  woman  against  a  city  to  recover  damages  from 
falling  into  a  hole  in  a  sidewalk,  a  judgment  on  a  verdict  for  plain- 
tiff will  be  sustained  where  it  appears  that  the  bole  in  question 
was  about  four  or  five  inches  deep  caused  by  the  displacement  of 
four  or  five  bricks,  that  the  city  had  constructive  notice  of  its  ex- 
istence, and  that  plaintiff  was  prevented  from  seeing  it  by  the  fact 
that  about  twenty  school  children  were  around  her  when  she  ap- 
proached it,  and  those  who  were  running  in  front  of  it  prevented 
her  from  seeing  the  depression. 

Argued  Nov.  3,  1916.  Appeal,  No.  202,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  June  T.,  1914,  No.  3598,  on  verdict  for  plaintiflf  in 
case  of  Fannie  Brodsky  and  Morris  Brodsky  v.  City  of 
Philadelphia.  Before  Orlady,  P.  J.,  Porter,  Head,  Kbp- 
HART,  Trexler  and  Williams,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Audbnried,  P.  J. 

The  accident  happened  on  November  18,  1913,  at  the 
corner  of  Twentieth  street  and  Catherine  street  in  the 
City  of  Philadelphia. 

Verdict  and  judgment  for  Fannie  Brodsky  for  $500 
and  for  Morris  Brodsky  for  f350.    Defendant  appealed. 
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Error  assigned  was  in  refusing  binding  instructions 
for  defendant. 

Frederick  Beyer,  with  him  Albert  8.  Henry,  Assistant 
City  Solicitor,  and  John  P.  Connelly,  City  Solicitor,  for 
appellant. 

Victor  Frey,  with  him  Augustus  Trdsk  Ashton,  for  ap- 
pellee. 

Opinion  by  Head,  J.,  May  7, 1917 : 

The  plaintiflf  sued  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  sustained  by  falling  into  a 
depression  or  hole  in  the  sidewalk  of  a  street  of  the  de- 
fendant city.  There  was  evidence  tending  to  show  the 
defect  in  the  sidewalk  was  of  such  an  extent  and  char- 
acter that  the  failure  to  repair  it  after  notice  would 
clearly  be  an  absence  of  due  and  reasonable  care.  There 
was  also  evidence  that  condition  had  existed  for  a  num- 
ber of  months  and  thus  the  city  would  be  visited  with 
constructive  notice  of  the  fact.  There  was  no  denial 
that  plaintiflf  fell  on  the  street  and  suffered  the  injury 
complained  of.  The  city  does  not,  in  this  appeal,  con- 
tend the  verdict  establishing  its  negligence  was  without 
support  in  the  evidence.  It  pins  its  faith  to  the  propo- 
sition the  learned  trial  judge  should  have  declared,  as 
matter  of  law,  the  plaintiflf  was  guilty  of  contributory 
negligence. 

The  following  excerpt  from  the  charge  of  Judge 
AuDENRiBD  suflBciently  states  the  facts  and  vindicates  its 
own  correctness:  "This  accident,  as  I  recall  the  testi- 
mony, occurred  between  eleven  and  twelve  o'clock  on  the 
morning  of  November  18,  1913.  It  was  a  clear  day,  the 
sun  was  shining  brightly.  This  break  in  the  street  into 
which  Mrs.  Brodsky  says  she  got  her  foot  was  of  con- 
siderable size.  I  think  she  said  it  was  caused  by  the  dis- 
placement of  four  or  five  bricks,  and,  she  said,  it  was, 
she  thinks,  four  or  five  inches  in  depth.    A  defect  of  that 
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magnitude  must  have  been  quite  noticeable.  Why  did 
she  not  see  it?  Was  she  looking  as  she  ought  to  have 
looked  as  she  walked  along  the  street,  to  ascertain 
whether  the  street  was  reasonably  safe  for  use?  She 
says  that  she  was  looking,  but,  she  says  that  she  did  not 
see  this  hole  because  of  the  presence  in  front  of  her  of  a 
number  of  school  children.  There  seems  to  be  two 
schools  in  the  immediate  neighborhood  of  the  scene  of 
the  accident,  one  a  public  school  and  one  a  parochial 
school.  She  says  there  were  a  large  number  of  children, 
she  thinks  at  least  twenty-five,  running  around  that 

locality  about  her There  were  children  in  front 

of  her,  there  were  children  behind  her,  there  were  chil- 
dren on  either  side  of  her,  running,  and  she  says  that 

while  she  was  looking  to  see  where  she  was  going, 

she  was  prevented  from  seeing  the  hole  into  which  she 
got  her  foot  by  the  children  who  were  running  in  front 
of  her." 

If  the  evidence  of  the  plaintiflf  supports  that  state- 
ment, there  was  nothing  else  the  learned  trial  judge 
could  have  done  except  submit  to  the  jury  the  ques- 
tion of  the  plaintiflPs  alleged  negligence.  We  have 
examined  the  evidence  with  care  and,  notwithstanding 
the  urgent  plea  of  the  able  counsel  for  the  city,  we  are 
compelled  to  say  we  regard  the  statement  quoted  as  a 
correct  resume  of  the  plaintiflPs  testimony  taken  in  its 
entirety. 

Under  these  conditions,  it  would  have  been  impossible 
for  the  learned  trial  judge  to  have  directed  a  verdict  in 
favor  of  the  city.  As  the  city  desires  no  new  trial  and 
complains  only  of  the  refusal  of  the  trial  judge  to  di- 
rect a  verdict  in  its  favor,  the  assignments  of  error  must 
be  overruled. 

Judgment  affirmed. 
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Syllabus — Assignment  of  Error.  [66  Pa.  Superior  Ct. 


Pennsylvania  Eailroad  Company  v.  Guthrie, 
Appellant. 

Railroads — Bight  of  way — Deeds — Possession, 

A  railroad  company  cannot  acquire  title  by  adverse  possession 
nor  can  a  claimant  against  such  company,  but  where  it  is  uncertain 
as  to  how  mudi  land  was  embraced  in  the  original  grant  of  the 
right  of  way,  the  existence  of  a  visible  demarcation  between  the 
lines  of  the  railroad  company's  property  and  the  abutting  owner 
will  be  prima  facie  evidence  that  the  respective  titles  were  sepa- 
rated by  said  line  and  that  the  line  was  acquiesced  in  by  the  rail- 
road and  the  abutting  property  holder. 

Where  the  terms  of  a  grant  of  a  right  of  way  are  general  and 
indefinite,  its  location  and  use  by  the  grantee  acquiesced  in  by  the 
grantor  will  have  the  same  effect  as  if  it  had  been  fully  described 
by  the  terms  of  the  grant. 

Where  a  railroad  company  is  entitled  to  the  possession  of  an  em- 
bankment within  its  right  of  way,  it  is  entitled  to  the  exclusive 
possession  at  all  times  and  for  all  purposes. 

Argued  Nov.  20,  1916.  Appeal,  No.  2,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Chester  Co.,  April 
T.,  1915,  No.  47,  on  verdict  for  plaintiff  in  case  of  Penn- 
sylvania Railroad  Company  v.  R.  Smith  Guthrie.  Be- 
fore Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kbphart, 
Trexler  and  Williams,  JJ.    AflBrmed. 

Trespass  for  encroaching  on  a  railroad  right  of  way. 
Before  Gawthrop,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  one  dollar. 
Defendant  appealed. 

Error  assigned  was  in  refusing  judgment  for  defend- 
ant n.  o.  V. 

George  B.  Johnson,  for  appellant. 
A.  M.  Holding,  for  appellee. 


Digitized  by 


Google 


PENNA.  R.  R.  CO.  v.  GUTHRIE,  AppeUant.       471 
470,  (1917).]  Opinion  of  the  Court. 

Opinion  by  Trbxlbr,  J.,  May  7, 1917 : 

Defendant  is  the  owner  of  a  coal  yard  lying  along  the 
main  line  of  the  Pennsylvania  Railroad  Co.  in  the  Bor- 
ough of  Parkesburg.  The  question  in  this  case  is 
whether  he  has  the  right  to  occupy  with  his  coal  bins  or 
pockets  a  part  of  the  slope  or  embankment  of  the  rail- 
road. On  March  18,  1859,  Robert  Parks  the  predecessor 
in  title  of  both  of  the  parties  to  this  suit  conveyed  to  the 
railroad  company  a  lot  adjoining  defendant's  property, 
and  in  the  deed  in  addition  to  the  lot  granted  ^^the  right 
to  widen  the  embankment  of  the  said  Pennsylvania  Rail- 
road on  the  north  side  thereof  for  a  distance  of  495  feet, 
extending  eastward  from  the  above  described  lot  to  the 
crossing  of  a  public  road  or  street  sufficient  to  give  a 
width  of  fourteen  feet  on  the  top  of  said  embankment 
outside  the  north  rail  of  the  main  track  of  the  Pennsyl- 
vania Railroad  for  the  purpose  of  laying  down  a  third 
track  or  siding."  Guthrie  the  present  owner  obtained 
title  to  his  lot  on  March  30,  1907.  His  grantor  was 
Moses  Ross  who  obtained  title  on  August  3,  1891.  The 
court  below  directed  a  verdict  in  favor  of  the  plaintiff. 

The  undisputed  evidence  in  the  case  shows  that  the 
bank  is  now  in  the  same  condition  it  was  thirty  years 
ago.  There  was  evidence  of  a  raise  of  the  track  of  about 
eighteen  inches  but  the  increase  of  the  height  was  not 
sufficient  to  aflfect  the  position  of  the  coal  bins  in  relation 
to  the  slope,  in  fact  it  appears  clearly  by  the  testimony 
that  when  the  coal  bins  were  erected  they  were  within 
the  limits  of  the  slope  and  according  to  defendant's  story 
they  were  about  five  feet  away  from  the  top  of  the  em- 
bankment. If  the  company  is  entitled  to  the  possession 
of  the  embankment,  it  is  entitled  to  the  exclusive  posses- 
sion at  all  times  and  for  all  purposes :  P.  &  R.  R.  R.  Co.  v. 
Hummell,  44  Pa.  375;  Pittsburgh,  Ft.  Wayne,  Etc., 
Railway  v.  Peet,  152  Pa.  488;  Kaseman  v.  Sunbury 
Boro.,  197  Pa.  162;  Leithold  v.  Philadelphia  &  R.  Ry. 
Co.,  47  Pa.  Superior  Ct.  137,  and  Gillespie  v.  Buffalo, 
Etc.,  R.  R.  Co.,  226  Pa.  31. 
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The  only  defense  that  defendant  offers  is  that  in  1876, 
long  before  he  acquired  title,  there  was  a  change  of  grade 
in  the  railroad  and  although  there  is  no  definite  testi- 
mony as  to  what  extent  the  embankment  at  the  coal 
yard  was  aflfected,  defendant  claims  that  the  embank- 
ment which  existed  before  said  change  did  not  extend  to 
the  place  occupied  by  the  coal  bins.  When  Moses  Boss, 
the  defendant's  predecessor  in  title  acquired  title,  the 
embankment  as  we  stated  before  was  substantially  in 
the  same  condition  it  is  now.  It  was  in  possession  of  the 
railroad  company.  The  bins  were  erected  about  1900 
and  were  admittedly  within  the  Umits  of  the  embank- 
ment as  it  then  existed.  The  slope  is  about  eighteen  or 
nineteen  feet  long  and  the  coal  bins  are  about  five  feet 
from  the  top.  At  the  time  the  bins  were  constructed, 
even  assuming  that  there  was  a  change  of  grade  in  1876, 
the  embankment  had  been  there  for  twenty-four  years. 
It  is  true  that  a  railroad  company  cannot  acquire  title 
by  adverse  possession  nor  can  a  claimant  against  such 
company  but  where  it  is  uncertain  as  to  how  much  land 
was  embraced  in  the  original  grant  of  the  right  of  way, 
the  existence  of  a  visible  demarcation  between  the  line 
of  the  railroad  company's  property  and  the  abutting 
owner  would  be  prima  facie  evidence  that  the  respective 
titles  were  separated  by  said  line  and  that  the  line  was 
acquiesced  in  by  the  railroad  and  the  abutting  property 
holder.  Whilst  the  language  of  the  grant  from  Parks 
was  definite  as  to  its  terms,  the  extent  of  the  embank- 
ment varied  and  depended  of  course  upon  the  height  of 
the  grade  of  the  railroad  and  what  that  was  does  not 
appear  in  the  deed.  Where  the  terms  of  a  grant  of  a 
right  of  way  are  general  and  indefinite,  its  location  and 
use  by  the  grantee  acquiesced  in  by  the  grantor  will  have 
the  same  efifect  as  if  it  had  been  fully  described  by  the 
terms  of  the  grant:  Warner  v.  Railroad  Co.,  (Ohio) 
Am.  &  Eng.  R.  R.  Cases  417;  P.  &  R.  R.  R.  Co.  v.  Ober^ 
109  Pa.  193. 

Under  the  undisputed  facts  in  the  case  we  think  that 
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the  railroad  company  presumably  had  the  right  of  pos- 
session to  the  embankment  as  defined  on  the  ground  for 
thirty-nine  years  prior  to  suit  and  there  is  no  testimony 
in  the  case  which  would  overcome  this  prima  facie  right 
of  possession. 
Judgment  affirmed. 


Eebold  V.  Kolb,  Appellant. 

Landlord  and  tenant — Unlawful  distraint — Sale  of  goods  of  an- 
other. 

In  an  action  of  trespass  to  recover  the  value  of  motorcycle  sold 
under  an  alleged  unlawful  distraint  for  rent,  while  in  possession 
of  the  tenant  on  consignment  in  a  building  under  a  4ease  which 
contemplated  such  a  use,  a  verdict  and  judgment  for  the  plaintiff 
will  be  sustained  where  the  evidence  tends  to  show  that  the  motor- 
cycle was  the  property  of  plaintiff,  that  it  was  on  consignment,  and 
that  the  landlord's  bailiff  had  knowledge  of  these  facts. 

Argued  Dec.  13,  1916.  Appeal,  No.  244,  Oct.  T.,  1916, 
l)y  defendant,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  Sept.  T.,  1915,  No.  118,  on  verdict  for  plain- 
tiff in  case  of  John  A.  Heboid  v.  Louis  J.  Kolb.    Before 

ORLADY,    p.    J.,    PORTEE,    HENDERSON,    HEAD,    KEPHART, 

Trexlbr  and  Williams,  JJ.    Affirmed. 

Trespass  to  recover  damages  for  alleged  unlawful  dis- 
traint for  rent.    Before  Knowles,  J. 

The  opinion  of  the  Superior  Court  states  the  case. 

Verdict  and  judgment  for  plaintiff  for  $225.  Defend- 
ant appealed. 

Error  assigned,  amongst  others,  was  in  dismissing  de- 
fendant's motion  for  judgment  n.  o.  v. 

Franklin  Spencer  Edmonds,  with  him  Howard  ScKell 
Baker,  for  appellant. — The  goods  of  a  stranger  found  on 
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demised  premises  are  liable  to  distress  of  the  landlord 
for  rent:  Kessler  v.  M'Conachy,  1  Rawle  435;  Caldc- 
leugh  V.  Hollingsworth,  8  W.  &  S.  302;  Esterly  Machine 
Co.  V.  Spencer,  147  Pa.  466 ;  Rondinella  v.  Metropolitan 
Life  Ins.  Co.,  24  Pa.  Superior  Ct.  293. 

Lincoln  L.  Eyre,  with  him  Allen  Spongier,  for  appel- 
lee.-^The  goods  of  strangers  left  with  the  tenant  in  the 
course  of  the  tenant's  business  are  exempt  from  levy  and 
sale  for  rent  due  by  the  tenant :  Howe  Sewing  Machine 
Company  v.  Sloan,  87  Pa.  438;  Tinware  Mfg.  Co.  v. 
Duflf,  15  Pa.  Superior  Ct.  383. 

Opinion  by  Williams,  J.,  May  7, 1917: 

This  was  an  action  of  trespass  to  recover  the  value  of 
a  motorcycle  sold,  under  an  alleged  unlawful  distraint 
for  rent,  while  in  possession  of  a  tenant  on  consignment 
in  a  building  under  a  lease  which  contemplated  such  a 
use. 

The  evidence  being  contradictory,  the  court  submit- 
ted three  questions  for  the  determination  of  the  jury, 
viz :  (1)  whether  there  was  any  rent  due  under  the  lease 
at  the  time  the  distraint  was  made;  (2)  whether  the 
constable  gave  legal  notice  of  the  sale;  and  (3)  whether 
the  constable  had  knowledge  that  the  motorcycle  was  on 
consignment.  The  jury  found  a  verdict  for  the  plaintiff 
and  judgment  was  entered  thereon. 

The  suit  was  between  the  owner  of  the  motorcycle  and 
the  owner  of  the  building  in  which  the  distraint  was 
made.  The  tenant  was  not  a  party,  so  that  the  condition 
of  his  rent  account  with  the  landlord  was  not  material  to 
the  issue  under  the  facts  of  this  case.  If  there  was  no 
rent  in  arrear,  or  if  legal  notice  of  the  sale  had  not  been 
given,  the  landlord  in  either  event  would  have  been  a 
trespasser  ab  initio,  but  if  there  was  rent  in  arrear  and 
legal  notice  of  the  sale,  still  if  the  motorcycle  belonged 
to  the  plaintiff  and  notice  was  given  to  the  landlord  or 
his  bailiff,  a  trespass  was  committed  in  selling  the  prop- 
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erty  of  the  plaintiff:  Brown  v.  Stackhouse,  155  Pa.  582. 
The  material  questions  were  whether  the  motorcycle 
was  the  property  of  the  plaintiff,  was  on  consignment, 
and  of  these  facts  the  landlord's  bailiff  had  knowledge. 

The  facts  having  been  found  as  contended  for  by  the 
plaintiff,  and  it  being  purely  a  question  for  the  jury,  and 
having  been  properly  presented,  the  assignments  of 
error  are  overruled  and  the  judgment  is  affirmed. 


KuM  V.  Kolb,  Appellant. 

Opinion  by  Wiluams,  J.,  May  7,  1917 : 
For  the  reasons  given  in  the  opinion  in  Rebold  v. 
Kolb,  ante  p.  473,  the  judgment  is  affirmed. 


Scranton  Kailway  Co.  v.  Fiorucci,  Appellant. 

Public  Service  Commission — Jurisdiction — Jitney  bus  "Between 
points  within  Commonwealth" — Automobiles, 

The  Act  of  July  26,  1913,  P.  L.  1374,  which  provides  that  "the 

term  'Common  Carrier' includes  any  and  all  common  carriers 

whether  corporations  or  persons  engaged  for  profit  in  the  convey- 
ance of  passengers  or  property  or  both  between  points  within  the 
Commonwealth,"  gives  the  Public  Service  Commission  jurisdiction 
over  persons  operating  "jitney  bus"  service  entirely  within  the 
limits  of  one  municipality. 

Statutes — Repeal — Automobiles  —  Public  Service  Commission — 
Acts  of  July  26, 1913,  P.  L,  ISH,  and  June  1, 1915,  P.  L.  686. 

The  Act  of  Jime  1,  1915,  P.  L.  685,  giving  to  cities  the  power  to 
regulate  and  license  certain  motor  vehicles,  does  not  repeal  the 
Public  Service  Commission  Act  of  July  26,  1913,  P.  L.  1374,  in  so 
far  as  it  relates  to  the  same  subject.  The  provisions  of  the  two  acts 
on  the  subject  are  not  irreconcilable,  and  there  is  no  express  re- 
peal in  the  later  act. 
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Submitted  March  5,  1917.  Appeal,  No.  49  March  T., 
1917,  by  defendant,  from  order  of  Public  Service  Com- 
mission, No.  937,  year  1916,  forbidding  operation  of  a 
jitney  bus  servicie  in  case  of  Scranton  Railway  Company 
V.  Giuseppi  Fiorucci.  Before  Orlady,  P.  J.,  Porter, 
Henderson,  Head,  Kephart,  Trexler  and  Williams, 
JJ.    Affirmed. 

Petition  for  an  order  restraining  operation  of  a  jitney 
bus  service. 

The  commission  made  the  order  requested. 

Error  dssigned  was  the  order  of  the  commission. 

A.  A.  Vosburg^  for  appellant. 

H.  A.  Knappy  of  Warreriy  Knapp,  O^Malley  d  Hill,  for 
appellee. 

Opinion  by  Trexler,  J.,  May  7, 1917 : 

The  statement  of  the  question  involved  as  presented 
by  the  appellant  is,  does  the  Public  Service  Commission 
have  jurisdiction  over  those  operating  "JHtney  Bus" 
service  entirely  within  the  limits  of  one  municipality?  Is 
such  an  operation  "between  points"? 

The  Public  Service  Commission  Act  of  July  26,  1913, 
P.  L.  1374,  Article  I,  provides  "The  term  ^Common  Car- 
rier' as  used  in  this  act  includes  any  and  all  common  car- 
riers whether  corporations  or  persons  engaged  for  profit 
in  the  conveyance  of  passengers  or  property  or  both  be- 
tween points  within  this  Commonwealth  by,  through, 
over,  above  or  under  land  or  water  or  both."  It  can  hard- 
ly be  seriously  contended  that  the  vehicle  known  as  a 
jitney  bus  as  ordinarily  operated  is  not  a  common  car- 
rier and  the  learned  counsel  for  the  appellant  has  ad- 
vanced no  reason  for  not  so  considering  it.  His  reliance 
is  upon  the  proposition  that  the  words  ^T)etween  points" 
within   this  Commonwealth  appearing  in  the  section 
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above  quoted  do  not  apply  to  operations  confined  to  the 
limits  of  a  city  or  town.  The  word  point  is  often  used  as 
a  synonym  for  a  city  or  town.  Thus  we  speak  of  a  city 
as  being  a  shipping  point,  or  of  town$  along  a  railroad  as 
points,  but  the  meaning  of  the  word  also  includes  parts 
of  the  same  town.  We  would  be  slow  in  coming  to  a  con- 
struction of  the  act  which  would  hold  that  a  public  car- 
rier operating  e.  g.  wholly  within  the  City  of  Philadel- 
phia but  covering  routes  between  termini  which  might  be 
more  than  twenty  miles  apart,  would  not  come  within  the 
provisions  of  the  act.  The  Public  Service  Companies 
Act  was  designed  to  regulate  all  public  carriers  and  the 
legislative  intention  was  not  to  make  an  exempted  class 
of  public  carriers  operating  wholly  within  the  limits  of  a 
city  and  including  those  who  ran  beyond. 

There  is  no  significance  in  the  words  "within  the  Com- 
monwealth" as  applied  to  this  question.  That  term  was 
evidently  used  to  designate  intrastate  commerce  as  dis- 
tinguished from  interstate  traffic. 

By  the  Act  of  June  1,  1915,  P.  ti.  685,  the  power  to 
regulate  and  license  certain  motor  vehicles  was  given  to 
the  cities  and  it  is  contended  that  this  is  an  implied  re- 
peal of  the  Public  Service  Act  of  1913  so  far  as  it  relates 
to  the  same  subject.  There  is  no  express  repeal  in  the 
later  act  and  if  appellant's  i>osition  is  to  be  sustained,  it 
must  be  on  the  theory  that  there  is  such  an  irreconcilable  » 
inconsistency  in  the  acts  that  both  cannot  stand.  We 
fail  to  find  any.  Many  of  our  public  service  corporations 
which  fall  under  the  provisions  of  the  Public  Service  Act 
are  subject  to  local  regulation.  We  need  but  mention 
street  car  lines  and  railroads.  The  former  under  a  con- 
stitutional provision  may  not  be  constructed  until  munic- 
ipal consent  is  obtained.  The  latter  as  is  suggested  by 
the  counsel  of  the  appellee  are  subject  to  ordinances  re- 
quiring them  to  place  watchmen  at  crossings  and  sub- 
jecting them  to  other  regulations.  The  authority  given 
by  the  Act  of  1915  cannot  be  held  in  any  view  of  the  mat- 
ter to  give  cities  any  power  that  would  abrogate  the 
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right  of  the  Public  Service  Commission  of  requiring  a 
certificate  of  public  convenience.  The  two  powers  do  not 
intrench  on  each  other.  The  Public  Service  Commission 
and  city  councils  can  both  exercise  their  powers  coor^- 
nately. 

The  order  of  the  Public  Service  Commission  is  af- 
firmed.   Appellant  to  pay  the  costs. 


Scranton  Railway  Company  v.  BisignanI, 
Appellant. 

Opinion  by  Trbxlbb,  J.,  May  7, 1917: 

As  per  agreement  filed  and  for  reasons  set  forth  in 
opinion  this  day  filed  in  Scranton  Railway  Company  v. 
Fiorucci,  No.  49,  March  Term,  1917,  the  judgment  is  af- 
firmed.   Appellant  to  pay  costs. 


Scranton  Railway  Company  v.  Grady,  Appellant. 

Opinion  by  Trexlbr,  J.,  May  7, 1917: 

As  per  agreement  filed  and  for  reasons  set  forth  in 
opinion  this  day  filed  in  Scranton  Railway  Company  v. 
Fiorucci,  No.  49,  March  Term,  1917,  the  judgment  is  af- 
firmed.   Appellant  to  pay  costs. 


Scranton  Railway  Company  v.  Mason,  Appellant. 

Opinion  by  Trbxlbh,  J.,  May  7, 1917: 

As  per  agreement  filed  and  for  reasons  set  forth  in 
opinion  this  day  filed  in  Scranton  Railway  Company  v. 
Fiorucci,  No.  49,  March  Term,  1917,  the  judgment  is  af- 
firmed.   Appellant  to  pay  costs. 
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Bondo  V.  American  Iron  &  Steel  Mfg.  Co.,  Appel- 
lant 

Negligence — Master  and  servant — 8afe  appliances — Latent  de- 
fects— Inspection — Crushing  hammer, 

A  workman  employed  to  feed  a  crushing  hammer  with  scrap  iron, 
who  has  been  injured  while  at  work,  is  entitled  to  maintain  a  judg- 
ment on  a  verdict  in  his  favor  against  his  employer,  where  it  ap- 
pears that  the  hammer  revolved  at  a  speed  of  thirty-eight  jstroked 
to  the  minute ;  that  among  the  scrap  handed  to  him  by  the  hdper 
was  a  pipe  or  tank  about  six  feet  long  and  six  inches  in  diameter 
charged  with  grfs,  which  exploded  under  the  hammer,  causing  the 
injury;  that  the  front  of  the  pipe  was  seen  by  the  plaintiff  to  be 
closed;  that  the  rear  did  not  have  that  appearance;  that  the  move- 
ment of  the  hammer  required  quick  action  in  serving  the  scrap; 
and  that  the  accident  occurred  in  the  dusk  of  evening. 

When  the  dangerous  character  of  material  furnished  to  an 
employee  can  only  be  determined  by  inspection  and  investigation, 
and  is  not  open  and  obvious,  the  obligation  restii;ig  on  the  master 
to  furnish  suitable  material  is  continuing,  and  no  intervening 
agency  relieves  the  master  from  his  primary  obligation,  and  where 
injury  results  the  fault  is  imputable  to  the  master  in  the  selection 
of  his  materials. 

Argued  Nov.  13, 1916.  Appeal,  No.  326,  Oct.  T.,  1915, 
by  defendant,  from  judgment  of  C.  P.  Berks  Co.,  Aug. 
T.,  1914,  No.  147,  on  verdict  for 'plaintiff  in  case  of  Andy 
Bondo  V.  American  Iron  &  Steel  Manufacturing  Co.  Be- 
fool Orlady,  p.  J.,  Porter,  Henderson,  Head,  Kephart, 
Trexler  and  Williams,  JJ.    Aflftrmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Wagner,  J. 

The  circumstances  of  the  accident  are  stated  in  the 
opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiff  for  $400.  Defend- 
ant appealed. 

Error  assigned  was  refusal  of  defendant's  motion  for 
judgment  n.  o.  v. 
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Cyrus  0.  Derr,  for  appellant. 

William  Kerper  Stevens,  with  him  Joseph  B,  Dickin- 
son,  for  appellee. 

Opinion  by  Kbphabt,  J.,  March  13, 1917 : 
The  plaintiff,  an  uneducated  workman  of  Polish  birth, 
was  employed  by  the  defendant  to  feed  a  crushing  ham- 
mer with  scrap  iron.  This  scrap  consisted  of  all  kinds  of 
iron,  including  pipe  and  tanks  closed  at  both  ends.  The 
hammer  was  one  and  one-half  feet  square,  weighed  nine- 
teen hundred  pounds,  and  moved  at  a  speed  of  thirty- 
eight  strokes  to  the  minute.  The  iron  to  be  flattened  or 
crushed  was  brought  to  a  pile  close  to  the  machine.  A 
helper  took  the  iron  from  the  pile,  handed  it  to  the  plain- 
tiff, who  placed  it  upon  a  roller  and  shoved  it  under  the 
hammer,  after  which  it  was  removed  by  a  third  person. 
While  engaged  in  this  work,  a  pipe  charged  with  gas, 
about  six  feet  long,  and-  six  or  seven  inches  in  diameter, 
was  placed  underneath  the  hammer.  The  front  part  of 
this  pipe  was  seen  by  plaintiff  to  be  closedi  The  rear  did 
not  have  that  appearance.  It  was  only  by  feeling  or 
making  a  close  examination  of  the  rear  end  that  it  could 
be  seen  to  be  closed,  as  the  pipe  was  sealed  with  a  con- 
cave cap.  When  the  sepond  stroke  of  the  hammer  fell, 
the  pipe  burst,  a  piece  of  it  struck  the  plaintiff,  breaking 
his  arm  and  doing  other  injury.  The  accident  occurred 
well  on  toward  evening  and  it  was  not  easy  to  see  wiere 
the  work  was  being  done. 

The  negligence  charged  was  in  furnishing  dangerous 
material.  It  is  the  absolute  duty  of  the  master  to  fur- 
nish proper  and  suitable  material  to  the  servant,  with 
which  he  must  work:  Ross  v.  Walker,  139  Pa.  42-50; 
Prescott  V.  Ball  Engine  Co.,  176  Pa.  459.  When  ma- 
terials have  been  provided,  ample  in  quantity  and  quali- 
ty, for  the  work  undertaken,  it  is  ijot  necessary  for  the 
employer  to  supervise  the  selection  of  every  piece  of  ma- 
terial for  every  purpose,  nor  supervise  the  mere  details 
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going  into  the  selection  of  the  material :  Ross  v.  Walker, 
supra;  Buck  v.  New  Jersey  Zinc  Co.,  204  Pa.  132.  This 
rule,  however,  must  have  reference  to  cases  considering 
the  character  of  materials  furnished,  the  obviousness 
of  the  danger  apparent  from  the  use  and  handling  of 
such  material,  and  the  opportunity  the  servant  has  to 
perceive  their  improper  or  unsafe  condition.  A  per- 
son assumes  the  risk  from  dangers  which  are  so  patent 
and  obvious  that  he  either  knew  or  in  the  exercise  of 
ordinary  care  should  have  known  of  their  existence: 
26  Cyc.  1213.  The  servant  is  expected  to  use  the  care 
which  persons  of  ordinary  intelligence  may  be  expected 
to  take  for  their  own  safety.  He  has  a  right  to  believe 
that  the  master  has  performed  his  duty  in  exercising 
reasonable  care  in  the  selection  of  proper  and  suitable 
materials,  and  even  if  he  has  an  opportunity  for  in- 
spection, he  is  under  no  primary  obligation  to  investi- 
gate for  latent  defects  and  can  only  be  charged  with 
assumption  of  risk  when  the  danger  is  open  and  obvious. 
When  the  dangerous  character  of  the  material  can  only 
be  determined  by  inspection  and  investigation,  and  is  not 
open  and  obvious,  the  obligation  resting  on  the  master 
to  furnish  suitable  material  continues.  No  intervening 
agency  under  these  circumstances  relieves  the  master 
from  his  primary  obligation,  and  where  injury  results, 
the  fault  is  imputable  to  the  master  in  the  selection  of  the 
materials.  The  duty  to  furnish  suitable  materials  "is  a 
direct,  personal  and  absolute  obligation ;  and,  while  the 
master  may  delegate  these  duties  to  an  agent,  such  agent 
stands  in  the  place  of  his  principal  and  the  latter  is  re- 
sponsible for  the  acts  of  such  agent The  master  is 

held  for  the  negligence  of  such  agent  or  subordinate'' : 
Lewis  V.  Seifert,  116  Pa.  628-647;  Ricks  v.  Flynn,  196 
Pa.  263. 

It  cannot  be  denied  that  the  pipe  used  for  the  purpose 
intended  was  dangerous,  and  that  it  was  negligent  for 
the  defendant  to  furnish  it.    The  master  cannot  be  re- 
lieved of  liability  because  the  helper  neglected  any  duty 
Vol.  lxvi — 31 
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imposed  on  him  to  inspect  the  pipe.  The  material  fur- 
nished was  of  such  a  character  that  it  at  times  would 
become  dangerous  to  the  servant  using  it.  The  helper 
was  in  a  better  position  than  plaintiff  to  ascertain  the 
condition  of  the  tank  when  it  was  given  to  plaintiff.  The 
helper's  knowledge,  uncommunicated  to  the  plaintiff, 
would  not  charge  him  with  notice  of  the  material's  dan- 
gerous character.  The  master  was  obliged  to  furnish 
suitable  material.  If  this  obligation  was  delegated  to 
the  helper,  he  would  stand  in  the  position  of  a  vice-prin- 
cipal. The  danger  was  concealed  in  such  manner  as  not 
to  be  ascertainable  except  by  close  inspection  or  investi- 
gation. The  movement  of  the  hammer  required  quick 
action  in  serving  the  iron.  Little  time  was  permitted 
for  the  helper's  investigation  even  if  it  were  incumbent 
on  him  to  make  one.  The  testimony  concerning  the  in- 
structions as  to  the  use  of  scrap  pipe  was  conflicting;  it 
was  necessarily  for  the  jury.  In  this  view  of  the  case 
the  appellant's  first,  fourth  and  fifth  assignments  of 
error  must  be  dismissed. 

The  plaintiff  testified  that  he  was  not  familiar  with  the 
kind  of  pipe  that  caused  the  accident.  The  court  could 
not  say,  as  a  matter  of  law,  that  the  plaintiff  was  guilty 
of  contributory  negligence,  or  that  he  had  assumed  any 
risk  by  virtue  of  his  employment,  when  he  used  the  tube 
in  question.  The  length  of  time  that  he  was  employed 
at  this  particular  work  is  not  the  only  circumstance  from 
which  contributory  negligence  might  be  determined.  He 
was  working  with  constantly  changing  material  and 
rarely  with  this  particular  kind.  Had  the  accident  oc- 
curred through  his  failure  to  perform  his  labors  in  the 
manner  usual  to  such  work,  or  because  of  a  failureTto  use 
care  about  the  machinery  employed  for  doing  the  work, 
or  because  of  an  unsafe  place  to  work,  his  length  of  serv- 
ice would  go  far  toward  relieving  the  master  from  lia- 
bility. Nor  can  he  be  convicted  of  negligence  because  he 
knew  that  the  piece  of  scrap  iron  was  a  tank  with  the 
front  end  closed.    The  conditions  under  which  he  was 
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working,  and  the  manner  in  which  the  work  was  per- 
formed, precluded,  as  we  have  said,  the  employee  from 
making  a  closer  inspection  of  the  tank.  Of  course,  had 
the  danger  been  obvious,  the  employee  would  not  be  re- 
lieved of  the  duty  to  use  his  own  senses,  as  far  as  the 
character  of  his  service  will  i)ermit. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Brown  v.  Pennsylvania  Railroad  Co,,  Appellant. 

Bailroads — Carriers — Bates — Live  stock  contract — Certificate  as 
to  weight 

Where  a  live  stock  shipping  contract  sets  forth  the  "actual 
weight"  of  each  shipment,  and  a  charge  is  based  on  this  rate,  and 
it  is  subsequently  found  that  the  railroad  company  had  collected  for 
more  pounds  of  freight  than  was  shipped,  the  shipper  may  recover 
the  excess  and  the  company  cannot  defend  merely  because  the 
shipper  had  not  given  the  certificate  provided  for  in  the  schedule 
of  rates  filed  with  the  Interstate  Commerce  Commission. 

Such  an  action  in  no  way  challenges  the  reasonableness  of- the 
regulation,  schedule  or  tariff  referred  to,  but  such  provision  requires 
a  reasonable  construction.  There  is  no  specified  form  or  set  of 
words  necessary  to  convey  the  information  that  is  wanted,  and  if 
such  information  may  be  obtained  iy  an  examination  of  the 
papers  connected  with  the  shipment,  the  shipping  contract  or  the 
manifest,  there  would  be  a  substantial  compliance  with  this  rule  or 
tariff. 

Argued  Nov.  14,  1916.  Appeal,  No.  37,  Oct.  T.,  1916, 
by  defendant,  from  order  of  C.P.  Lancaster  Co., April  T., 
1915,  No.  12,  making  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense  in  case  of  Frank  Brown 
V.  The  Pennsylvania  Railroad  Company.  Before  Or- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Kbphart,  Trex- 
LER  and  WiLUAMS,  J  J.    Affirmed. 

Assumpsit  to  recover  excess  freight  charges.  Before 
Landis,  p.  J. 
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Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  making  absolute  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense. 

John  A.  Nauman^  for  appellant,  cited :  Texas  &  Pacific 
Ry.  Co.  V.  Mugg,  202  U.  S.  242;  111.  Cent.  R.  R.  Co.  v. 
Henderson  Elevator  Co.,  226  U.  S.  441 ;  Penna.  R.  R.  Co. 
V.  Crutchfield,  55  Pa.  Superior  Ct.  346. 

Charles  W.  Eahy,  for  appellee. 

Opinion  by  Kbphart,  J.,  March  13, 1917 : 
Plaintiff  shipped  from  certain  stations  in  Missouri  six 
cars  of  mules,  mule  colts  and  horses  to  Lancaster  County. 
When  the  animals  were  received  at  the  point  of  shipment, 
live  stock  contracts  were  executed  between  the  receiving 
company  and  the  consignor,  which  set  forth  the  "actual 
weight"  of  each  shipment.  The  freight  charge  was  based 
on  this  weight,  and  the  stock  accepted  for  shipment. 
They  reached  the  defendant's  lines  at  East  St.  Louis. 
The  defendant's  schedule  filed  with  the  Interstate  Com- 
merce Commission  provides:  "Shippers  must  certify 
that  the  weight  of  each  colt,  pony,  lightweight  ranch 
horse  or  mule  does  not  exceed  seven  hundred  and  fifty 
pounds ;  in  the  event  that  the  shipper  does  not  so  certify, 
each  colt,  pony,  light-weight  ranch  horse  or  mule  will 
be  charged  for  at  the  rate  of  eleven  hundred  pounds  per 
animal."  When  the  shipments  reached  their  destination, 
and  the  defendant  found  no  certificate  that  it  deemed 
sufficient  to  meet  this  rule,  it  caused  the  transpor- 
tation charges  to  be  made  as  therein  required,  and  col- 
lected from  the  plaintiff,  before  delivery,  the  sum  of 
money  which  is  now  sued  for.  The  plaintiff  avers  in  his 
statement  that  the  weights  specified  in  the  contract  were 
the  actual  and  correct  weights  of  the  animals,  and  there 
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is  no  specific  denial  of  this  fact,  but  the  defendant  stands 
solely  on  the  fact  that  the  plaintiff  failed  to  furnish  a 
certificate  as  required  by  this  rule  or  rate.  If  this  posi- 
tion is  correct,  the  defendant  was  required,  under  Sec- 
tion 6  of  the  Interstate  Commerce  Act,  to  charge  accord- 
ing to  the  tariff  filed  and  in  force.  This  action  in  no  way 
challenges  the  reasonableness  of  the  regulation,  schedule 
or  tariff  referred  to,  but  such  provision  requires  a  rea- 
sonable construction.  There  is  no  specified  form  or  set 
of  words  necessary  to  convey  the  information  that  is 
wanted,  and  if  such  information  may  be  obtained  by  an 
examination  of  the  papers  connected  with  the  shipment, 
the  shipping  contract  or  the  manifesj:,  there  would  be  a 
substantial  compliance  with  this  rule  or  tariff.  The  con- 
tracts give  the  number  of  animals  shipped  and  the  total 
weight  of  each  shipment.  It  would  be  an  easy  matter  to 
ascertain  the  average  weight,  where  that  is  the  basis  of 
charge.  The  purpose  of  this  tariff  is  no  doubt  to  secure 
correct  weights,  but  when  that  is  given,  this  rule  should 
not  be  used,  through  a  technical  construction,  as  a  means 
of  enforcing  what  would  be  a  penalty  on  the  shipper. 
The  rule  having  been  complied  with  and  the  company 
having  collected  for  more  pounds  of  freight  than  was 
shipped,  the  plaintiff  is  entitled  to  recover. 
The  judgment  is  aflftrmed. 


Grosch  V.  Trexler,  Appellant. 

Statute  of  limitations — Pa/yment  to  tar  claim, 

A  claim  for  work  and  labor  done  is  not  barred  by  the  statute  of 
limitations  if  it  appears  that  a  payment  on  aceoimt  of  the  claim 
had  been  made  within  the  six  years. 

Evidence — Book  of  accounts — Time  hooJc. 

In  an  action  for  work  and  labor  done  where  oral  evidence  has 
been  presented  by  the  plaintiff  to  sustain  his  claim,  a  time  book 
is  admissible  to  corroborate  such  testimony,  which  showai  on  its 
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face  that  it  was  fairly  kept  as  a  contemporaneous  record  of  daily 
work. 

In  such  a  case  where  the  defendant  claims  and  produces  checks 
to  show  that  the  plaintiff  had  been  paid  in  full,  the  plaintiff  may 
use  memorandum  slips  to  refresh  his  memory  in  order  to  show 
that  the  checks  were  not  given  to  pay  for  the  work  and  labor  for 
which  suit  was  brought  but  for  the  payment  of  supplies,  and  for 
other  labor  than  that  involved  in  the  suit. 

Argued  Dec.  7,  1916.  Appeal,  No.  235,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Lehigh  Co.,  Sept. 
T.,  1915,  No.  63,  on  verdict  for  plaintiff  in  case  of  John 
A.  Grosch  v.  D.  D:  Trexler.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Kephart,  Trexler  and  Williams, 
JJ.    Affirmed. 

Assumpsit  for  work  and  labor.    Before  Groman,  P.  J. 

At  the  trial  the  court  admitted  under  objection  and  ex- 
ception a  time  book  offered  to  corroborate  oral  testi- 
mony as  to  work  and  labor  done.     (3) 

The  defendant  offered  in  evidence  various  checks 
which  would  have  liquidated  plaintiff's  bill  for  work  and 
labor.  Under  objection  and  exception  the  plaintiff  was 
I)ermitted  to  use  memorandum  slips  to  refresh  his  mem- 
ory in  order  to  show  that  the  checks  were  not  given  for 
the  work  and  labor  for  which  suit  was  brought,  but  for 
the  payment  of  supplies  and  for  other  labor  than  that  in- 
volved in  the  suit.     (4) 

Defendant  presented  this  point: 

1.  The  plaintiff  cannot  recover  for  services  performed 
longer  than  six  years  prior  to  the  issuing  of  the  writ. 
Answer.    Refused.    (6) 

Verdict  and  judgment  for  plaintiff  for  $386.25.  De- 
fendant appealed. 

Errors  assigned,  among  others,  were  (3,  4)  rulings  on 
evidence  quoting  the  bill  of  exceptions  and  (6)  refusal 
of  point  as  above. 
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Jacob  Erdmwn,  with  him  Samuel  J.Kistler,  for  appel- 
lant 

Adrian  H.  Jones,  with  him  George  A,  Miller,  for  ap- 
pellee. 

Opinion  by  Kephabt,  J.,  March*  16, 1917: 
Plaintiff  sued  to  recover  on  a  contract  for  proving  coal 
on  a  tract  of  land  in  which  the  defendant  was  interested. 
The  defendant  set  up  the  plea  of  the  statute  of  limita- 
tions, which  was  met  by  proof  that  a  payment  on  account 
of  the  claim  had  been  made  within  six  years  of  the  time 
suit  was  instituted.  The  major  portion  of  the  claim  was 
for  services  prior  to  the  period  of  payment,  and  without 
the  six  years,  but  a  payment  within  six  years  would  toll 
the  running  of  the  statute.  There  can  be  no  more  un- 
equivocal acknowledgment  of  a  present  existing  debt 
than  payment  on  account  of  it,  and  according  to  all 
authorities  this  is  all  that  is  required  to  take  the  case  out 
of  the  statute  of  limitations :  Tyers  v.  Kuhn,  52  Pa.  Su- 
perior Ct.  24;  Barclay's  App.,  64  Pa.  69. 

Oral  evidence  had  been  given  by  the  plaintiff  and  his 
two  sons  to  sustain  their  claim.  A  time  book  was  then 
offered  in  evidence  to  corroborate  this  testimony.  It  was 
shown  that  the  entries  therein  were  made  daily  at  the 
time  the  transaction  noted  took  place.  The  rate  of  pay 
and  the  total  amount  charged  were  correctly  set  forth. 
Though  this  book  was  not  what  might  be  technically 
known  in  bookkeeping  as  a  book  of  original  entry,  it  did 
contain,  in  substantial  form,  a  complete  record  of  the 
business  relations  between  these  parties.  It  was  the  only 
book  appellant  kept,  and  an  inspection  of  it  would  show 
whether  it  was  fairly  kept  as  a  contemporaneous  record 
of  daily  work.  It  was  substantially  a  book  of  original 
entries  as  between  these  parties,  and  certainly  was  evi- 
dence to  corroborate  other  evidence  establishing  the  claim 
in  litigation.  The  book  was  then  admissible,  if  for  noth- 
ing more,  than  with  the  same  effect  as  the  time  slips  in 
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Mellott  V.  Mellott,  55  Pa.  Superior  Ct  614,  and  Hupp 
Machine,  Etc.,  Co.  v.  Loux  Sons,  in  an  opinion  just  hand- 
ed down  by  this  court. 

The  objection  to  the  use  of  memorandum  slips  to  re- 
fresh the  recollection  of  the  witnesses  in  testifying  as  to 
the  money  paid  by  the  plaintiff  for  the  defendant  on  ac- 
count of  materials  purchased,  is  without  merit  This 
evidence  was  brought  out  by  the  defendant's  introduc- 
tion of  checks  given  to  the  plaintiff,  which  would  have 
liquidated  his  bill  for  services.  It  was  necessary  to  ex- 
plain that  transaction.  The  evidence  was  entirely  com- 
petent for  this  purpose,  and  could  not  be  considered  a 
variance  from  the  pleadings. 

While  the  charge  of  the  court  was  not  as  full  as  it 
might  have  been  on  the  law  of  the  statute  of  limitations 
in  its  application  to  the  facts  in  the  case,  we  think  the 
defendant  suffered  no  substantial  harm.  A  request 
should  have  been  made  for  a  more  specific  instruction  if 
desired. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 


Kuyk  V.  Yates,  Appellant 

Contract — Sale — Compromise — Payment. 

In  an  action  to  recover  a  balance  for  goods  sold,  a  verdict  and 
judgment  for  plaintiff  will  be  sustained,  where  it  appears  that  the 
plaintiff  sold  azaleas  at  the  expense  and  risk  of  the  defendant  dur- 
ing transit;  that  the  azaleas  were  frozen  during  transit  alleged  by 
defendants  to  be  due  to  careless  packing;  that  plaintiffs  agreed  to 
replace  the  plants  provided  their  account  should  first  be  paid,  that 
defendants  paid  part  of  the  account,  and  ttiat  they  refused  to  pay 
the  balance. 

Argued  Dec.  11, 1916.  Appeal,  No.  325,  Oct.  T.,'  1916, 
by  defendants,  from  judgment  of  Municipal  Court,  Phil- 
adelphia Co.,  Nov.  T.,  1915,  No.  212,  on  verdict  for  plain- 
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tiflfs  on  trial  by  court  without  a  jury  in  case  of  K.  J. 
Kuyk,  to  the  use  of  William  Beylin  v.  Thaddeus  N.  Yates 
and  Walter  N.  Yates,  trading  as  Thaddeus  N.  Yates  & 
Co.  Before  Orlady,  P.  J.,  Pobter,  Henderson,  Head, 
Kbphart,  Trexlbr  and  Wiluams,  JJ.    Affirmed. 

Assumpsit  for  goods  sold  and  delivered.  Before  Gor- 
man, J. 

The  facts  appear  by  the  opinion  of  the  Superior  Court. 

Verdict  and  judgment  for  plaintiffs  for  f  182.90.  De- 
fendants appealed. 

Error  assigned  was  in  entering  judgment  for  plain- 
tiffs. 

Daniel  C.  Donoghue,  for  appellants. — That  the  defend- 
ant was  not  bound  to  perform  his  part  of  the  contract 
without  preceding  or  simultaneous  performance  or  ten- 
der of  performance  by  the  plaintiff,  is  beyond  question : 
Pinkus  V.  Hamaker,  11  S.  &  R.  200 ;  Keeler  v.  Schmertz, 
46  Pa.  135;  Kunkle  v.  Mitchell,  56  Pa.  100;  Gormley  v. 
Stovell,  3  W.  N.  C.  79;  Miller  v.  Blessing,  17  Philadel- 
phia 307;  Shimp  v.  Gray,  41  Pa.  Superior  Ct.,v542. 

P.  S.  Noar  Klein,  for  appellee,  cited :  Hearn  v.  Kiehl, 
38  Pa.  147. 

Opinion  by  Kbphart,  J.,  March  16, 1917 : 
This  action  was  brought  to  recover  the  price  of  azaleas 
shipped  from  abroad.     The  contract  of  sale  provided 

that  "all orders travel at  the  expense 

and  risk  of  the  purchaser Our  responsibility  for 

the  bulbs  and  plants  sent ceases at  the  mo- 
ment such  goods  leave  our  nursery."  The  appellants  de- 
clined to  pay,  averring  that  the  azaleas  were  frozen  when 
they  reached  this  country,  and  this  was  the  result  of 
careless  packing.  In  an  effort  to  hold  the  appellants' 
good  will,  the  appellee  agreed  to  make  an  additional 
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shipment  of  750  azaleas  to  replace  the  ones  frozen,  on 
condition  that  the  appellants  should  first  pay,  according 
to  the  contract,  for  the  azaleas  shipped  in  the  first  order. 
Appellants  replied  by  letter,  in  which  it  was  stated :  "In 
reference  to  the  financial  end  of  it,  we  regret  very  much 
that  we  could  not  have  settled  this  matter  long  ago  and 
you  would  then  had  your  money  and  everything  would 
have  been  O.  K.,  but  as  explained  to  your  Mr.  Hens  this 
spring  we  had  a  very  serious  loss  by  fire  this  last  winter, 
and  would  not  be  able  to  meet  the  payments  as  suggested 
in  your  letter.  However,  as  you  know  we  are  O.  K.  and 
you  always  received  your  money  in  the  past  and  if  you 
deal  with  us  in  the  future,  you  will  always  be  paid  as 
formerly.  We  enclose  you  check  for  $100.00,  which  is 
contingent  on  your  accepting  the  terms  in  this  letter.'' 
A  reply  was  made  by  the  appellee  declining  to  yield  any- 
thing more  than  he  had  in  his  original  proposition.  The 
difference  between  the  parties  was  the  place  for  deliver- 
ing the  second  lot  of  azaleas.  No  question  seems  to  have 
been  raised  in  any  of  the  correspondence  over  the  condi- 
tion that  payment  was  required  before  the  additional 
shipment  should  be  made.  Appellee's  proposal  contem- 
plated performance  as  a  condition  precedent  to  the  re- 
ceipt of  the  goods,  and  the  appellants  so  regarded  it  in 
their  subsequent  conduct,  notwithstanding  the  notation 
in  the  letter  remitting  $100.  After  the  receipt  of  ap- 
pellee's letter  declining  to  do  anything  further  than  had 
been  first  offered  in  replacing  the  azaleas,  appella4ts 
sent  a  check  for  $300  on  account  of  the  bill,  and  in  their 
letter  to  the  collection  agency  practically  admitted  that 
payment  was  necessary  before  they  could  secure  the 
azaleas  promised.  The  use  of  the  check  for  $100  would 
therefore  not  alter  the  proposition  originally  made  by 
the  appellee,  or  bind  him  to  certain  terms  expressly  dis- 
agreed to.  There  is  no  question  but  that  appellee's 
proposition  was  agreed  to  by  the  appellants,  as  is  evi- 
denced from  their  letter  and  conduct  in  making  pay- 
ments on  appellee's  account.    The  facts  do  not  present 
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the  case  of  a  sale  of  goods  where  the  delivery  and  pay- 
ment of  the  price  are  presumptively  intended  to  be  con- 
current acts.  Appellants'  authorities  are  therefore  not 
in  point.  It  was  the  duty  of  the  appellee  to  pay  before 
he  could  expect  delivery  under  the  terms  of  the  so-called 
compromise  agreement,  if  this  agreement  was  in  effect 
after  the  date  specified  theriein. 

No  assignment  is  presented  averring  error  by  the  court 
in  permitting  the  amendment  to  be  made  to  the  state- 
.  ment  of  claim,  and  no  discussion  of  this  question  is  nec- 
essary. The  court  below,  having  found  the  facts  in  ap- 
pellee's favor,  and  there  being  no  errors  of  law  appearing 
on  the  record,  the  judgment  is  affirmed. 


Majane  v.  Winkelman,  Appellant. 

Appecds — Assignments  of  error — Charge — Evidence. 

The  appellate  court  will  not  consider  a  complaint  of  the  inade- 
quacy of  the  charge,  where  there  is  no  assignment  of  error  raising 
the  question. 

An  assignment  of  error  to  the  exclusion  of  a  letter  is  not  self- 
sustaining,  which  does  not  disclose  the  materiality  of  the  letteV  and 
its  relevancy  to  the  question  at  issue. 

Argued  Nov.  24, 1916.  Appeal,  No.  258,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Municipal  Court,  Phila-. 
delphia  Co.,  April  T.,  1916,  No.  299,  on  verdict  for  plain- 
tiff in  case  of  Peter  Majane  v.  Louis  L.  Winkelman  and 
Angus  K.  Nicholson,  trading  as  Winkelman  &  Company. 
Before  Oblady,  P.  J.,  Porter,  Henderson,  Head,  Kep- 
HART,  Trbxler  and  Williams,  JJ.    Affirmed. 

Trespass  for  conversion  of  stock.    Before  Knowles,  J. 
Verdict  and  judgment  for  plaintiff.    Defendants  ap- 
pealed. 
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Errors  assigned  were : 

(1)  In  refusing  motion  for  judgment  n.  o.  v. 

(2)  Eefusal  of  binding  instructions  for  defendant. 

(3)  The  learned  court  below  erred  in  refusing  to  ad- 
mit into  evidence  the  following : 

"Q.  Was  this  letter  mailed  to  Mr.  Majane,  if  you 
know? 
'^(Objected  to.) 
"  ( Objection  sustained. ) 
"(Exception  for  defendant.)"     (See  page  51a.) 

D.  Arthur  Magaziner,  with  him  Edgar  J.  Pershing^  for 
appellants. 

Thomas  8.  Lana/rd,  for  appellee. 

Opinion  by  Kbphart,  J.,  March  16, 1917: 
This  was  an  action  to  recover  for  the  conversion  of  six 
hundred  shares  of  stock.  The  plaintiflE  testified  that  he 
did  not  authorize  a  sale  of  the  stock  entrusted  to  the  de- 
fendants and  a  few  weeks  after  he^  received  notice  of  the 
sale  he  repudiated  it  and  warned  the  defendants  that 
they,  would  be  held  responsible  for  any  loss.  This  evi- 
dence was  denied  by  the  defendants,  who  set  up  a  ratifica- 
tion of  the  sale.  The  evidence  of  protest  and  repudiation 
was  so  conflicting  that  the  jury  alone  could  determine  the 
facts.  There  is  no  assignment  of  error  which  raises  the 
question  of  the  inadequacy  of  the  court's  charge  as  to  the 
legal  effect  of  the  defendants'  evidence,  if  such  evidence 
were  to  be  believed  by  the  jury.  The  attention  of  the 
court  should  have  been  called  to  such  evidence  and  a  re- 
quest made  to  charge  as  to  such  legal  effect.  The  omis- 
sion to  so  charge,  when  properly  pointed  out  to  the  court, 
effects  a  new  trial  of  the  issue  and  cannot  be  considered 
on  a  motion  for  judgment  n.  o.  v. 

The  third  assignment  of  error  is  not  self-sustaining. 
The  record  does  not  disclose  the  materiality  of  the  let- 
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ter,  and  without  some  otfer  to  show  its  relevancy  to  the 
questions  at  issue,  the  court  did  not  commit  error  in  re- 
fusing to  admit  it.    The  assignment  violates  Rule  16  of 
this  court. 
The  judgment  is  affirmed. 


Volk  V.  Springhouse  &  Hilltown  Turnpike  Eoad 
Co.,  Appellant. 

Negligence — Turnpike  companies — AutomohUes — Hole  in  road, 

A  turnpike  company  is  not  an  insurer  of  the  safety  of  every 
person  who  travels  over  its  road,  and  it  is  not  liable  merely  be- 
cause an  accident  happens  by  reason  of  some  defect  in  the  road. 
When  charged  in  an  action  at  law  with  liability  for  an  injury  re- 
ceived by  one  in  traveling  over  the  highway,  it  is  under  the  same 
rules  of  evidence  as  any  other  corporation  or  individual  that  is 
charged  with  liability  for  an  injury,  that  is,  the  plaintiff  must 
prove  negligence  in  the  offending  party  to  establish  his  case. 

The  duty  of  a  turnpike  company  to  keep  its  road  in  a  travelable 
condition  is  higher  than  that  exacted  from  municipal  authorities. 
The  obligation  resting  on  municipal  authorities  is  to  keep  the  road 
reasonably  safe  for  public  travel  Turnpike  companies  are  bound 
to  keep  their  roads  in  repair  and  safe  condition,  inasmuch  as  the 
payment  of  tolls  is  a  consideration  for  the  undertaking  on  the  part 
of  the  corporation  to  furnish  a  safe  road  for  the  use  of  the  traveler. 

In  an  action  against  a  turnpike  company  to  recover  damages  for 
personal  injuries  sustained  by  a  heavy  woman  being  thrown  from 
the  rear  seat  of  a  small  automobile,  when  the  machine  struck  a 
hole  in  the  defendant's  road,  the  case  is  for  the  jury  and  a  verdict 
and  judgment  for  the  plaintiff  will  be  sustained,  where  it  appears 
that  the  hole  had  been  in  the  road  for  a  time  sufficient  to  charge 
the  defendant  with  constructive  notice,  that  the  automobile,  the 
ownership  of  which  was  not  disclosed,  was  driven  by  plaintiff's 
son  seventeen  years  of  age,  a  registered  and  competent  driver,  and 
that  the  machine  was  going  at  the  rate  of  fifteen  miles  an  hour. 

In  such  a  case  the  court  could  not  say  as  a  matter  of  law  that 
negligence  of  the  driver,  if  any,  was  imputable  to  the  mother;  nor 
could  it  say  that  the  plaintiff  in  riding  in  the  rumble  seat  of  the 
car  at  the  time,  was  negligent. 
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Argued  Dec.  4,  1916.  Appekl,  No.  96,  Oct.  T.,  1916, 
by  defendant  from  judgment  of  0.  P.  Montgomery  Co., 
Oct  T.,  1914,  No.  255,  on  verdict  for  plaintiflE  in  case 
of  Albert  Volk  and  Augusta  C.  Volk  v.  Springhouse  & 
Hilltown  Turnpike  Road  Co.  Before  Orlady,  P.  J., 
PoETBR,  Henderson,  Head,  Kbphart,  Trexler  and  Wil- 
liams, JJ.    Affirmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Miller,  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

At  the  trial  defendant  presented  the  following  points : 

"1.  If  the  jury  believe  that  the  motor  car  of  the  plain- 
tiflf  was  driven  down  hill  at  A  rapid  rate,  going  from  side 
to  side  to  such  an  extent  as  to  leave  the  macadam  of  the 
road,  and  thus  getting  to  the  soft  road  on  the  side,  that 
there  can  be  no  recovery  in  this  case,  and  the  verdict 
must,  be  in  favor  of  the  defendant."  Answer,  re- 
fused.    (1) 

^^3.  That  if  the  jury  believe  the  roadway  was  in  good 
condition,  sufficiently  wide  for  two  vehicles  to  readily 
pass,  and  the  motor  car  in  which  the  plaintiff  was  riding 
left  the  macadam,  through  the  carelessness  of  the  driver 
or  the  motor  car  was  driven  at  a  dangerous  rate  of  speed, 
and  the  accident  happened  as  a  result  of  either  of  these 
two  contributing  causes,  that  the  verdict  must  be  in 
favor  of  the  defendant.''    Answer,  refused.     (2) 

The  court  charged  in  part  as  follows : 

["That  court  has  said  that  a  corporation  such  as  this 
which  is  .bound  to  keep  its  highway  in  repair  and  safe 
condition  is  liable  for  all  injury  caused  by  its  neglect  to 
do  so,  and  it  is  immaterial  whether  the  neglect  was  wil- 
ful or  otherwise."]     (3) 

Verdict  and  judgment  for  Albert  Volk  for  $260,  and 
for  Augusta  C.  Volk  for  f  1,000.    Defendant  appealed. 

Error  assigned,  among  others,  was  (1-3)  above  in- 
structions quoting  them. 
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J.  P.  Hale  Jenkins  and  Bayard  Henry ^  with  them  Ger- 
ald Ronon,  for  appellant. — ^The  plaintiffs  did  not  exer- 
cise dne  care  in  driving  an  automobile  particularly  of 
the  type  in  which  they  were  riding,  down  hill,  on  a  very 
dark  night,  at  the  rate  of  fifteen  miles  an  hour :  Winner 
V,  Oakland  Township,  158  Pa.  405;  Hill  v.  Tionesta 
Township,  146  Pa.  11;  Pittsburgh  Southern  Railway 
Co.  V.  Taylor,  104  Pa.  306. 

It  was  the  duty  of  the  defendant  to  keep  the  road- 
way in  a  reasonably  safe  condition  for  ordinary  travel: 
Clulow  V.  McClelland,  151  Pa.  583;  McCormick  v. 
Washington  Twp.,  112  Pa.  185. 

Joseph  TF.  Catharine,  with  him  Samuel  Eugene  Kuen, 
for  appellees. — The  defendant  was  bound  to  maintain  a 
safe  road:  Rapho,  Etc.,  Twp.  v.  Moore,  68  Pa.  404; 
Bucher  v.  Northumberland  County,  209  Pa.  618  Lan- 
caster Ave.  Imp.  Co.  v.  Rhoads,  116  Pa.  377;  Davis  v. 
Lamoille  Plank  Road  Co.,  27  Vt.  602. 

The  case  was  for  the  jury :  Bom  v.  Allegheny,  Etc., 
Plank  Roai  Co.,  101  Pa.  334;  Kreider  v.  Lancaster, 
Etc.,  Turnpike  Road,  162  Pa.  537. 

Opinion  by  Kephart,  J.,  March  16, 1917 : 
The  duty  of  a  turnpike  company  to  keep  its  road  in  a 
travelable  condition  is  higher  than  that  exacted  from 
municipal  authorities.  The  obligation  resting  on  mu- 
nicipal authorities  is  to  keep  the  road  reasonably  safe 
for  public  travel.  In  Born  v.  Allegheny,  Etc.,  Plank 
Road  Co.,  101  Pa.  334,  and  Lancaster  Ave.  Improvement 
Co.  V.  Rhoads,  116  Pa.  377,  it  is  held  that  turnpike  cor- 
porations are  bound  to  keep  their  roads  in  repair  and 
safe  condition.  As  stated  by  Justice  Clark,  in  Improve- 
ment Co.  V.  Rhoads,  supra :  "In  such  cases  the  liability 
to  pay  tolls  is  a  consideration  for  the  undertaking  on 
the  part  of  the  corporation  to  furnish  a  safe  road  for  the 
use  of  the  traveler  as  an  equivalent.  It  is  the  same  in 
principle  as  any  other  case  where  service  is  performed 
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for  pay."  A  turnpike  company  is  not  an  insurer  of  the 
safety  of  every  person  who  travels  over  its  road,  and  it  is 
not  liable  merely  because  an  accident  happens  by  reason 
of  some  defect  in  the  road.  When  charged  in  an  action 
at  law  with  liability  for  an  injury  received  by  one  in 
traveling  over  the  highway,  it  is  under  the  same  rules  of 
evidence  as  any  other  corporation  or  individual  that  is 
charged  with  liability  for  an  injury,  that  is,  the  plaintiflE 
must  prove  negligence  in  the  offending  party  to  establish 
his  case.  The  doctrine  of  res  ipsa  loquitur  does  not  ap- 
ply. The  evidence  shows  that  the  hole  in  the  turnpike 
existed  for  a  time  suflBicient  to  charge  the  defendant  with 
constructive  notice,  and  the  court  did  not  commit  error 
in  charging  with  respect  to  the  duties  of  the  defendant, 
especially  as  it  charged  in  the  exact  language  of  the  Su- 
preme Court.  The  third  assignment  of  error  is  over- 
ruled. 

The  matters  contained  in  the  second  assignment  of 
error  are  fully  met  by  the  charge  of  the  court.  This  as- 
signment is  dismissed. 

Augusta  E.  Volk,  wife  of  Albert  Volk,  om  October  5, 
1913,  was  injured  by  being  thrown  from  the  rear  seat  of 
an  automobile,  when  it  struck  or  fell  into  a  ditch,  hole  or 
depression  in  the  defendant's  road.  The  automobile  was 
driven  by  the  plaintiff's  son,  seventeen  years  of  age,  a 
registered  driver,  and  is  shown  competent  to  drive  a  car. 
There  is  nothing  in  the  evidence  that  would  justify  the 
court  in  saying  as  a  matter  of  law  that  negligence  of  the 
driver,  if  any,  was  imputable  to  the  mother:  Little  v. 
Central  Dist.,  Etc.,  Telegraph  Co.,  213  Pa.  229.  It  does 
not  appear  who  owned  the  car.  The  court  submitted  the 
question  of  imputed  negligence  to  the  jury.  This  is  as 
much  as  the  defendant  had  a  right  to  expect  under  the 
facts  in  this  case.  Nor  could  the  court  declare  that  the 
plaintiff,  in  riding  in  the  rumble  seat  of  the  car,  going 
at  a  speed  of  fifteen  miles  an  hour,  was  negligent  Her 
weight,  the  style  of  car  used,  the  manner  and  speed  ta 
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which  it  was  driven,  and  other  circumstances,  were  ques- 
tions for  the  consideration  of  the  jury.  This,  the  first 
assignment  of  error,  overlooks  in  its  request  for  instruc- 
tion the  question  of  imputed  negligence,  the  control  of 
the  mother  over  her  son,  and  the  fact  that  the  driver's 
father  was  also  in  the  car.  The  court  was  not  in  error  in 
declining  to  affirm  the  point  presented  in  this  assign- 
ment. 

We  think  the  testimony  of  Albert  Volk  in  rebuttal  was 
admissible  to  contradict  the  testimony  of  the  defendant's 
superintendent.  The  fourth  assignment  of  error  is  over- 
ruled. 

Judgment  affirmed. 


Francis  v.  Ardmore  &  Llanerch  Street  liy.  Co., 

Appellant. 

Negligence — Street  railways — Automohiles — Collision. 

In  an  action  against  a  street  railway  to  recover  damages  for  per- 
sonal injuries  to  a  driver  of  a  motor  truck,  the  case  is  for  the  jury 
where  the  evidence  for  the  plaintiff  although  contradicted  tended 
to  show  that  plaintiff  stopped  his  truck  within  two  feet  of  the 
track  when  he  made  his  first  and  the  only  observation  that  could 
be  made,  that  no  car  was  then  in  sight,  that  he  then  started  at  a 
speed  of  two  miles  per  hour,  to^  cross  the  track  obliquely,  that  when 
his  first  wheel  was  on  the  track  he  noticed  the  electric  car  300  feet 
away,  that  his  truck  then  traveled  twenty-seven  feet  when  it  was* 
struck,  that  the  car  was  running  at  a  high  rate  of  speed,  and  that 
the'motorman  had  an  opportunity  to  notice  the  motor  truck  for  a 
distance  of  from  four  to  ^ye  hundred  feet. 

Argued  Dec.  5,  1916.  Appeal,  No.  186,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Montgomery  Co., 
Dec.  T.,  1914,  No.  68,  on  verdict  for  plaintiff  in  case  of 
Harry  H.  Francis  v.  Ardmore  &  Llanerch  Street  Rail- 
way Co.  Before  Orlady,  P.  J.,  Pobtbr,  Henderson, 
Kbphabt,  Trexler  and  Wiluams,  JJ.    Affirmed. 
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Trespass  to  recover  damages  for  personal  injuries. 
Before  Miller,  J. 

The  facts  are  stated  in  the  opinion  by  Mtllkr,  J.,  as 
follows : 

No  reasons  were  filed  in  ^support  of  the  motion  for  a 
new  trial,  it  was  not  argued,  nor  is  it  pressed.  It  is 
therefore  overruled. 

Counsel  for  the  defendant  do,  however,  earnestly  ar- 
gue that  its  motion  for  judgment  non  obstante  veredicto 
should  be  allowed. 

Sheldon  avenue  is  a  highway  extending  in  a  generally 
northerly  and  southerly  direction  in  Ardmore,  Lower 
Merion  Township,  in  its  course  crossing  Elm  and  Spring 
avenues,  which  are  about  600  feet  apart,  and  itself  is 
about  twenty-four  feet  in  width  from  fence  line  to  fence 
line.  The  single  track  line  of  the  defendant  company 
extends  along  its  bed  from  below  Spring  avenue  north- 
erly to  a  point  near  Elm  avenue,  where  it  gradually 
curves  to  the  right  and,  leaving  the  avenue,  enters  and 
continues  upon  private  land.  This  track  is  approxi- 
mately straight  from  a  point  opposite  the  gateway  soon 
to  be  mentioned,  for  a  distance  northerly  of  about  400 
feet  and  is  laid  at  a  slight  up  grade. 

Late  in  the  afternoon  of  September  12, 1914,  the  plain- 
tiff, while  seated  at  the  wheel  on  the  right  hand  end  of 
the  front  seat  of  his  auto  car  truck,  with  two  other  men 
on  the  seat  beside  him  and  a  third  in  its  body  with  his 
back  to  his  companions,  started  from  his  stable  down  an 
incline  in  his  driveway  leading  from  the  rear  of  his 
premises  into  Sheldon  Lane  from  the  west.  The  drive- 
way passes  through  double  gates  or  doors,  swinging  out- 
wardly into  the  lane,  and  these  gates  are  part  of  an 
eight-foot  high  board  or  wooden  fence  which  separates 
plaintifPs  premises  from  the  highway. 

Because  of  the  down  grade  and  heavy  vehicle  he 
moved  slowly  and,  being  familiar  with  his  surroundings, 
it  w^s  testified  that,  when  his  face  had  passed  bejond 
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the  fence  line  by  a  foot,  he  brought  the  truck  to  a  full 

stop. 

At  this  point  and  with  all  curtains  on  the  truck  up  it 
was  also  shown  that  he  looked  to  his  left,  or  toward  Elm 
avenue,  in  which  direction  he  testified  that  he  could  see, 
without  obstruction,  for  a  distance  of  at  least  300,  and 
possibly,  511  feet,  and  to  his  right  and  did  not  see  or  hear 
a  car  coming  from  either  direction. 

The  distance  from  the  fence  line  to  the  nearer  rail  of 
the  trolley  track  is  11  feet.  His  face  was,  as  stated,  one 
foot  outside  the  fence  line  and  the  front  portion  of  his 
truck  extended  at  least  five  or  six  feet  further — ^the  testi- 
mony being  that  ^^the  bumper  was  seven  feet." 

His  truck,  at  its  nearest  portion,  was  therefore  within 
four  or  five  feet  of  the  rail,  which  distance  would  be 
further  reduced  by  at  least  a  foot  by  the  overhang  of  a 
passing  trolley  car. 

As  to  the  fact  and  location  of  the  stop  and  that  plain- 
tiff there  looked  and  listened,  as  described,  he  was  cor- 
roborated Jby  the  testimony  of  a  number  of  other  wit- 
nesses. 

It  should  also  be  noted  that,  because  of  a  bank  and 
gutter  between  the  board  fence  in  the  rear  of  plaintiflPs 
premises  and  the  trolley  track,  those  portions  of  the  bed 
of  the  lane  lying  between  the  rails  and  beyond  the  same 
were,  and  had  to  be  used  for  vehicle  traffic  and  that  the 
distance  between  the  rails  was  five  feet  and  two  and 
one-fourth  inches  and  from  the  outer  rail  to  the  fence  on 
the  opposite  side  of  the  lane  eight  and  seven-tenth  feet. 

Thus  satisfied  that  there  was  no  car  in  sight  and  it 
was  safe  to  attempt  the  crossing  and  desiring  to  reach 
Spring  avenue,  to  the  south,  the  plaintiflf  threw  his 
clutch  into  first,  or  low,  gear  and,  at  a  speed  of  about 
two  miles  per  hour,  started  across  the  track  at  the  same 
time  turning  or  curving  to  his  right. 

The  plaintiff  also  testified  that  after  he  had  started  he 
again  looked,  but  without  again  stopping,  and  saw  a 
trolley  car  coming  from  the  direction  of  Elm  avenue  and 
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that  it  was  then  300  feet  away,  but  he  was  uncertain  as 
to  whether  or  not  he  was  then  actually  on  the  track  and 
in  the  act  of  crossing. 

He  also  claimed  that  after  the  right  hand  front  wheel 
of  his  truck  had  traversed  a  distance  of  twenty-seven 
and  one-half  feet  from  the  fence  line  in  the  gateway  and 
when  it,  with  the  left  hand  rear  wheel,  was  still  be- 
tween the  rails,  with  the  left  hand  front  wheel  all  the 
way  across  and  the  right  hand  rear  not  yet  over  the 
nearer  rail,  the  truck  was  struck  by  this  trolley  car, 
which  came  from  the  north,  and,  by  reason  thereof,  the 
plaintiff  suffered  the  injuries  for  which  he  claims  in 
this  suit. 

The  defendant  claimed  at  the  trial  and,  by  a  number 
of  witnesses,  attempted  to  show  that  the  plaintiff  neither 
stopped  nor  looked  for  an  approaching  car,  as  he 
emerged  from  the  gateway  and  entered  on  the  track  and 
that  the  gate  on  plaintiff's  left,  swinging  outwardly  as 
stated,  was  only  partly  open,  at  the  time,  thereby  serving 
as  an  obstruction  to  plaintiff's  vision,  even  hqd  he  looked 
toward  Elm  avenue. 

The  verdict  was  in  the  plaintiff's  favor.  It  is  now 
urged  that  the  court  declare  plaintiff  guilty  of  con# 
tributory  negligence,  under  the  testimony,  in  that  he 
did  not  look  for  an  approaching  car  immediately  before 
entering  upon  the  track,  at  the  edge  of  the  track  or  be- 
fore committing  himself  to  the  crossing. 

Because  of  the  conflict  of  testimony  on  the  subject  as 
disclosed  by  an  examination  thereof,  as  transcribed,  we 
are  unable  to  do  so,  as  a  matter  of  law. 

The  wholesome  and  well  settled  rule  that  one  about 
to  cross  the  track  of  a  street  railway  at  grade  must  look 
for  an  approaching  car  immediately  before  he  goes  upon 
the  track  or  commits  himself  to  the  crossing,  wisely 
adopted  and  now  permanently  fixed  as  the  law,  is  in- 
tended to  safeguard  both  those  about  to  cross  and  in  the 
trolley  car  which,  in  its  passage,  is  necessarily  confined 
to  its  track  on  which,  in  a  sense,  it  has  the  superior  right. 
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We  are,  of  course,  bound  by  the  law,  as  stated,  and 
should  not  be  inclined  to  relax  it  in  the  least  even  had  we 
the  power  to  do  so. 

But  we  do  not  so  understand  this  rule  as,  in  any  sense, 
to  require  the  use  of  a  mathematical  instrument  in  find- 
ing the  meaning  of  the  word  "immediately^^  as  used 
therein.  It  is  to  be  reasonably  applied  and  where  there 
is  any  real  doubt  as  to  the  fact  it  would  seem  to  be  not 
only  safe,  but  required,  that  the  question  of  the  plaintiff's 
negligence  shall  be  referred  to  the  jury. 

We  are,  therefore,  not  prepared  to  hold  as  a  matter  of 
law  that  under  the  testimony  in  this  case  the  plaintiff 
failed  to  look  for  an  approaching  car  immediately  be- 
fore entering  upon  the  crossing. 

The  following  from  the  opinion  of  Mr.  Justice  Pottbb 
in  Mackey,  Appellant,  v.  P.  &  W.  C.  Traction  Co.,  227 
Pa.  482  (see  page  487),  would  seem  to  have  especial  ap- 
plication to  the  case  at  bar: 

"Contributory  negligence  upon  the  part  of  the  driver 
of  the  team  in  such  a  case  as  this,  pan  only  properly  be 
so  pronounced  by  the  judge  as  a  matter  of  law,  when 
the  evidence  is  clear  and  undisputed,  that  in  attempting 
to  cross  the  tracks,  he  has  driven  in  front  of  an  ap- 
proaching car,  when  it  was  so  near  to  him  that  the 
motorman  could  not  reasonably  be  expected  to  stop  his 
car  in  time  to  prevent  the  collision.  But  when  there  is 
testimony,  as  in  this  case,  that  with  a  long  and  unob- 
structed view  of  the  tracks,  no  car  was  to  be  seen  when 
the  driver  reached  the  edge  of  the  line,  and  that  the 
space  between  the  point  where  a  possible  approaching 
car  would  appear  and  the  line  of  the  crossing  was  such 
as  would  seem  ample  under  ordinary  circumstances  to 
permit  of  safe  passage ;  when,  notwithstanding  such  an 
alleged  situation,  during  an  attempted  crossing  of  the 
tracks,  a  collision  occurs,  it  seems  to  us  that  the  question 
of  negligence  and  contributory  negligence  should  prop- 
erly be  left  to  the  determination  of  the  jury." 

See  Clift  v.  Philadelphia  &  W.  C.  Co.,  appellant,  52 
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Pa.  Superior  Ct.  502,  and,  for  a  case  in  which,  when  the 
plaintiff  looked,  an  approaching  car  was  actually  in 
sight  and  only  250  or  300  feet  distant,  yet  it  was  decided 
that  the  question  of  his  negligence  properly  should  have 
been  left  to  the  jury.  See  also  Klingmann,  Appellant,  v. 
Pittsburgh  Railways  Co.,  252  Pa.  12. 

The  question  of  plaintiff's  contributory  negligence  was 
properly  left  to  the  jury.  While  the  defendant  did  not 
at  the  argument  so  earnestly  urge  that  negligence  on  the 
part  of  the  employees  was  not  sufficiently  shown,  it 
nevertheless  also  pressed  this  point. 

Sufficient  is  it  to  say  that  there  was  such  a  conflict  in 
the  testimony  on  the  subjects  of  the  speed  of  the  car,  the 
length  of  time  during  which  the  auto  truck  was  in  full 
view  of  the  motorman,  the  ability  of  the  latter  to  stop 
his.  car,  and  the  warning  or  signal  given  of  its  approach 
as  to  require  this  question,  too,  to  go  to  the  jury. 

And  now,  May  1,  1916,  the  motion  for  judgment  for 
the  defendant  non  obstante  veredicto  is  also  overruled 
and  judgment  is  ordered  to  be  entered  in  favor  of  the 
plaintiff  on  payment  of  the  verdict  fee. 

Verdict  and  judgment  for  plaintiff  for  |647.04.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  motion  for  judgment 
for  defendant  n.  o.  v. 

Franklin  L,  Wright,  with  him  C.  Townley  Larzelere 
and  Nicholas  H.  Larzelere,  for  appellant. 

Theo,  Lane  Bean,  for  appellee. 

Opinion  by  Kbphart,  J.,  March  16, 1917 : 
From  a  careful  review  of  the  evidence  in  thi^  case,  the 
facts  as  narrated  by  the  court  below,  in  its  opinion  over- 
ruling the  motion  for  judgment  n.  o.  v.,  are  well  founded 
on  inferences  fairly  deducible  from  the  plaintiff's  testi- 
mony.   The  rule  of  law  that  a  person  driving  a  vehicle, 


[figitized  by 


Google 


FRANCIS  V.  ARDMORE  &  L.  ST.  RY.  CO.,  AppeUant.  503 
497,  (1917).]  Opinion  of  the  Court. 

in  attempting  to  cross  a  street  car  track,  must  look  fop 
approaching  cars  before  he  commits  his  carriage  to  the 
act  of  crossing,  was  observed  by  the  plaintiff  in  this  case. 
He  says  that  his  motor  truck  was  stopped  within  two  feet 
of  the  path  of  the  car  when  he  made  his  first  and  only 
observation  that  could  be  made.  He  and  his  witness 
testified  that  no  car  was  then  in  sight.  It  was  no 
neglect  of  duty  to  start  his  car  on  low  gear,  at  a  speed  of 
two  miles  an  hour,  to  cross  the  track  obliquely,  and  reach 
the  narrow  road  on  the  opposite  side.  While  he  was  in 
the  act  of  crossing,  as  his  front  wheel  was  on  the  track, 
he  noticed  defendant's  car  three  hundred  feet  away.  His 
car  traveled  twenty-seven  feet  when  it  was  struck 
by  the  approaching  car.  There  was  ample  evidence  of 
the  defendant's  negligence  in  running  the  car  at  a  high 
rate  of  speed,  and  in  not  placing  it  under  control,  to 
submit  the  case  to  the  jury.  The  defendant,  for  a  dis- 
tance of  from  four  to  five  hundred  feet,  had  an  oppor- 
tunity to  observe  the  position  of  the'  motor  truck,  and  to 
bring  the  car  under  control,  thereby  pVeventing  the  col- 
lision. We  appreciate  the  force  of  appellant's  argu- 
ment, but  it  must  not  be  forgotten  that  the  evidence  was 
contradictory  both  as  to  the  location  of  the  motor  truck 
and  as  to  whether  any  observation  was  made  and  the 
speed  of  the  car.  The  court  could  not,  as  a  matter  of 
law,  say  that  the  plaintijBf  was  guilty  of  negligence,  or 
that  his  witnesses  were  not  to  be  believed.  The  position 
of  his  truck,  standing  two  feet  from  the  path  of  the  car 
when  he  made  his  observation,  was  sufficiently  close  for 
the  jury  to  say  that  an  inspection  at  this  point  was  an 
inspection  made  before  being  committed  to  the  act  of 
crossing :  Cathcart  v.  Philadelphia  Rapid  T.  Co,,  62  Pa. 
Superior  Ct.  215;  Klingmann  v.  Pgh.  Rys.  Co.,  252 
Pa.  12. 
The  judgment  of  the  court  below  is  affirmed. 
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Swift  &  Co.  V.  Hafleigh  &  Co.,  Appellant. 

Contract — Agreement  to  take  entire  production — Estimate — Con- 
siruction  of  contract — Affidavit  of  defense — Words  and  phrases. 

Where  a  person  agrees  to  purchase  from  a  meat  packing  com- 
pany its  "entire  1914  production  rejected  manufacturing  bones 

production  estimated  to  be  15  to  20  tons  per  month,"  and  the 

purchaser  accepts  and  pays  for  220  tons  during  eleven  months  of 
the  year,  he  cannot  refuse  to  accept  65  tons  shipped  to  him  in  the 
last  month.  The  word  "estimated"  does  not  fix  a  maximum  of  20 
tons  per  month. 

In  an  action  to  recover  the  loss  on  goods  which  a  purchaser 
refused  to  take,  a  positive  averment  of  sale  in  the  open  market  in 
the  plaintifPs  statement  of  claim  is  not  denied  by  an  averment 
that  the  defendant  did  not  know  the  market  price.  In  such  a  case 
if  the  plaintiff  did  not  sell  in  the  most  advantageous  market,  such 
fact  should  be  averred  in  the  affidavit  of  defense. 

Argued  Dec.  12, 1916.  Appeal,  No.  318,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadel- 
phia Co.,  Sept.  T.,  1915,  No.  1493,  making  absolute  rule 
for  judgment  for  want  of  a  suflBicient  aflBidavit  of  de- 
fense in  case  of  Swift  &  Co.  v.  Hafleigh  &  Co.  Before 
Oblady,  p.  J.,  Porter,  Henderson,  Head,  Kbphabt^ 
Trbxlbb  and  Williams,  J  J.    Affirmed. 

Assumpsit  for  breach  of  contract  to  purchase  bones. 

From  the  record  it  appeared  that  the  plaintiff  by  writ- 
ing sold  to  defendant  "Our  entire  1914  production  re- 
jected manufacturing  bones  at  fifty-seven  dollars  and 
fifty  cents  ($57.50)  per  ton  of  2,000  lbs.,  loose,  C.  A.  P. 

Philadelphia,    Pa. Production    estimated   to  be 

fifteen  to  twenty  tons  per  month."  The  plaintiff^s  state- 
ment averred,  inter  alia,  as  follows: 

2.  The  defendant  accepted  and  paid  for  all  of  the 
plaintiff's  1914  production  of  rejected  manufacturing 
bones,  with  the  exception  of  sixty-five  tons,  which  it  re- 
fused to  accept. 
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3.  The  plaintiff,  after  notifying  the  defendant  that  it 
would  sell  the  sixty-five  tons  in  the  open  market  and 
hold  the  defendant  responsible  for  any  loss,  did  so  sell 
them  at  a  loss  of  1553.50.  A  memorandum  is  hereto  at- 
tached and  marked  "Exhibit  B,^^  explaining  this  loss  in 
detail. 

The  averments  of  the  affidavit  of  defense  were  inter 
alia,  as  follows : 

2.  The  defendant  denies  all  the  averments  of  facts  set 
forth  in  paragraph  2  of  the  plaintiff's  statement  of  claim, 
but  on  the  contrary,  avers  that  the  plaintiflPs  production 
from  the  period  beginning  January  1,  1914,  and  ending 
December  31, 1914,  of  rejected  manufacturing  bones  was 
285  tons,  and  of  that  amount  the  said  defendant  paid  for 
and  received  220  tons.  The  defendant  admits  that  it  re- 
fused to  accept  the  65  tons  mentioned  in  said  paragraph 
2  because  and  by  reason  of  the  fact  that  it  was  no  wise 
obliged,  obligated,  or  liable  to  receive  more  than  an  ad- 
ditional 20  tons  during  the  period  mentioned.  That  the 
said  plaintiff  though  due  demand  was  made  upon  it  by 
the  said  defendant  prior  to  the  31st  of  December,  A.  D., 
1914,  in  writing  refused  and  neglected  to  deliver  to  the 
plaintiff  the  remaining  20  tons  by  reason  of  which  breach 
the  said  plaintiff  ought  not  to  be  suffered  or  permitted  to 
maintain  this  suit. 

3.  The  defendant  denies  all  the  averments  of  fact  set 
forth  in  paragraph  3  of  the  plaintiff's  statement  of 
claims,  and  avers  that  the  deponent  or  the  said  defend- 
ant has  no  knowledge  of  the  market  price  alleged  to  have 
been  obtained  by  the  said  plaintiff  for  the  65  tons  men- 
tioned in  said  paragraph  3  nor  any  alleged  loss  conse- 
quent thereto,  and  demands  that  if  the  plaintiff  deem 
the  same  material  due  and  legal  proof  thereof  be  given 
upon  the  trial  of  this  cause.  The  said  defendant  admits 
the  notice  of  an  intended  sale  in  the  open  market  by  the 
plaintiff  as  is  averred  in  said  paragraph  3. 

The  court  made  absolute  rule  for  judgment  for  want 
of  a  sufficient  affidavit  of  defense. 
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Error  assigned  was  the  order  of  the  court. 

Jacob  Weinstevn,  with  him  Joseph  Moss,  for  appel- 
lant.— ^An  ambiguous  contract  shall  be  construed  by  the 
acts  of  the  parties  thereto  in  the  performance  thereof : 
Thatcher  v.  West  Chester  St.  Railway  Co.,  35  Pa.  Su- 
perior Ct  615 ;  Pittsburgh  Coal  Co.  v.  Cook,  219  Pa.  539 ; 
Bower  v.  Walker,  220  Pa.  294 ;  McKeever  v.  Westmore- 
land Coal  Co.,  219  Pa.  234. 

Howard  Lewis  Fussell^  with  him  Staake  &  Patton,  for 
appellee. — It  would  be  contrary  to  all  accepted  usage 
of  English  to  hold  that  the  sale  of  an  entire  thing  is  to 
be  limited  by  an  estimate:  Gwillim  v.  D^niell,  2  Cr. 
Mess.  &  Eos.  Ex.  61. 

Opinion  by  Kephart,  J.,  March  16, 1917 : 
Plaintiff  sold  to  the  defendant  its  "entire  1914  produc- 
tion rejected  manufacturing  bones."  Defendant  received 
and  paid  for  two  hundred  and  twenty  tons  during  eleven 
months  of  the  contract.  On  the  last  month  sixty-five 
tons  were  shipped,  which  defendant  refused  for  the  rea- 
son that  the  contract  of  sale  contained  a  clause  which 
limited  the  quantity  of  the  rejected  manufacturing  bones 
it  was  required  to  take.  This  clause  read :  *Troduction 
estimated  to  be  fifteen  to  twenty  tons  per  month."  De- 
fendant claims  the  maximum  that  it  could  be  held  for 
was  twenty  tons  per  month,  and  it  was  not  compelled  to 
take  any  beyond  that  amount.  The  bones  refused  were 
sold  by  the  plaintiff  in  the  open  market  and  a  loss  was 
sustained  of  1553.50.  Our  inquiry  is  directed  to  the 
meaning  and  effect  of  this  clause.  Webster's  dictionary 
defines  "estimate"  as  "an  approximate  judgment  or 
opinion  as  to  weight,  magnitude,  cost  and  the  like;  a 
calculation  without  measuring  or  weighing."  Similar 
definitions  are  given  by  other  lexicographers.  "As  a 
verb,  to  judge  and  form  an  opinion  of  the  value,  from  im- 
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perfect  data ;  to  fix  the  worth  of  roughly,  or  in  a  general 
way ;  to  form  an  opinion  of,  as  to  amount,  number,  etc., 

to  make  an  estimate  of;  to  calculate  roughly" : 

16  Cyc.  670. 

No  doubt  the  sense  in  which  the  word  is  used  and  the 
idea  intended  to  be  expressed  by  its  use  may  be  deter- 
mined from  the  instrument,  and  such  meaning  may  be 
different  from  the  accepted  meaning  of  the  word.  There 
is  nothing  in  this  contract  to  vary  its  ordinary  meaning. 
The  contract  was  to  purchase  all  the  rejected  manu- 
facturing bones.  The  subsequent  provision  in  no  way 
limited  that  contract.  It  was  merely  instructive  as  to 
the  p'robable  purchase  and  output,  which  might  be  more 
or  less  than  the  quantity  mentioned.  To  hold  that  it 
fixes  the  maximum  quantity  would  be  to  give  to  the 
words  the  effect  of  an  actual  computation  instead  of  an 
approximate  calculation. 

If  the  plaintiff  did  not  sell  in  the  most  advantageous 
market,  the  defendant  should  have  so  stated  in  its  afll- 
davit,  and  a  positive  statement  of  sale  in  the  open  market 
is  not  denied  by  an  averment  that  the  defendant  does  not 
know  the  market  price. 

The  judgment  is  aflftrmed. 


Newburger,  Appellant,  v.  Central  Trust  &  Savings 

Company. 

Sheriff's  interpleader — Execution — Evidence, 

Where  an  execution  is  issued  on  a  judgment  against  two  persons 
trading  under  a  general  name/ and  a  stock  of  goods  levied  upon  is 
claimed  by  a  third  person,  and  an  interpleader  issue  is  framed,  th^ 
claimant  is  entitled  at  the  trial  of  the  issue  to  offer  in  evidence  a 
lease  to  himself  of  the  premises  wherein  were  the  goods  levied 
upon,  bills  tending  to  show  sale  and  delivery  of  the  goods  to  him- 
Belf,  burglary  and  other  insurance  to  himself,  covering  the  goods, 
and  a  mercantile  license  for  the  year  issued  to  himself. 

In  such  a  case  where  the  claimant  relies  upon  the  testimony  of 
one  of  the  defendants  in  the  execution,  who  testifies  that  the  claim- 
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ant  was  the  owner  of  the  goods,  the  plaintifP  in  the  execution  may 
in  rebuttal  produce  in  evidence  the  statement  of  claim  and  affidavit 
of  defense  in  the  suit  in  which  his  judgment  was  recovered,  to  show 
that  the  witness,  in  the  affidavit  of  defense,  swore  that  the  property 
belonged  to  himself  and  the  other  defendant  in  the  judgment.  The 
court  could  not  give  binding  instructions  for  the  claimant  on  the 
documentary  evidence,  inasmuch  as  the  oral  testimony  of  the  wit- 
ness was  required  to  complete  the  claimant's  title.  The  case  was 
therefore  for  the  jury. 

Argued  Dec.  12,  1916.  Appeal,  No.  11,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  Municipal  Court,  Phila- 
delphia Co.,  April  T.,  1915,  No.  337,  on  verdict  for  de- 
fendant in  case  of  S.  Newburger  v.  Central  Trust  &  Sav- 
ings Company,  a  corporation,  and  J.  Newburger  and  D. 
Newburger,  trading  as  the  London  Raincoat  &  Clothing 
Company.  Before  Oelady,  P.  J.,  Pobtbb,  Henderson, 
Head,  Kephabt,  Tbbxlbb  and  Williams,  J  J.    Reversed. 

Sheriff's  interpleader  to  determine  title  to  a  stock  of 
goods.     Before  Knowles,  J. 

From  the  record  it  appeared  that  this  was  an  issue 
arising  out  of  an  execution  which  was  issued  upon  a 
judgment  entered  in  the  case  of  Central  Trust  and  Sav- 
ings Company,  a  corporation,  v.  J.  Newburger  and  D. 
Newburger,  trading  as  the  London  Raincoat  &  Clothing 
Company.  Claimant  filed  a  statement  of  claim,  claim- 
ing title  to  all  the  goods  and  chattels  that  were  levied 
upon  by  the  sheriff  as  the  property  of  J.  Newburger  and 
D.  Newburger.  Other  facts  appear  by  the  opinion  of 
the  Superior  Court. 

Verdict  and  judgment  for  defendants  for  $593.75. 
Claimant  appealed. 

Errors  ussigned  were  (1-45)  various  rulings  and  in- 
structions. 

Abraham  Wernick,  for  appellant. 

Julius  G.  Leviy  with  him  David  Mandclj  Jr.j  for  appel- 
lee. 
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Opinion  by  Kbphaet,  J.,  March  16, 1917  : 

This  is  an  interpleader  issue,  founded  on  a  claim  of 
property  made  by  S.  Newburger,  the  appellant.  Th^ 
judgment  upon  which  the  execution  issued,  was  against 
Jacob  Newburger  and  D.  Newburger,  trading  as  the 
London  Raincoat  and  Clothing  Company.  The  levy 
under  the  fi.  fa.  issued  thereon  covered  all  the  goods  at 
911-13  Passyunk  avenue,  the  place  of  business  of  the 
London  Raincoat  and  Clothing  Company.  Appellant 
claims  that  he  is  the  sole  and  exclusive  owner  o*  all  the 
goods  levied  on. 

The  appellee  does  not  present  in  proper  form  any 
motion  to  dismiss  the  assignments  of  error  as  being  in 
violation  of  the  rules  of  this  court.  The  case  will  there- 
fore be  considered  on  its  merits. 

To  sustain  the  appellant's  claim,  a  lease  of  the  prem- 
ises to  appellant  was  offered  in  evidence,  and  as  stated, 
covered  the  time  when  the  levy  took  place.  This  lease 
should  have  been  admitted.  It  was  prima  facie  evidence 
at  least  that  the  appellant  was  the  occupant  of  the  prem- 
ises and  was  some  evidence  to  sustain  the  plaintiff's 
claim.  The  bills  showing  sale  and  delivery  of  goods  to 
Samuel  Newburger  should  have  been  admitted.  The 
court  subsequently  admitted  the  bills  that  could  be  iden- 
tified as  covering  the  goods  levied  on.  All  these  bills 
should  have  been  admitted.  They  would  show,  from  the 
offer,  a  continuous  course  of  conduct  consistent  with 
business.  They  would  be  some  evidence  of  title.  The 
same  may  be  said  of  the  offer  of  the  burglary  insurance, 
the  mercantile  license  for  the  year,  and  the  insurance 
covering  the  property.  All  of  this  evidence  had  a  ten- 
dency to  establish  title.  It  was  at  least  for  the  consider- 
ation of  the  jury.  We  therefore  sustain  the  fifth,  sixth, 
eighth,  ninth,  tenth  and  eleventh  assignments  of  error. 

We  have  read  the  statement  of  claim  upon  which  this 
action  was  first  instituted,  and  we  find  nothing  therein 
prejudicial  to  the  claimant's  case.  The  appellant  was  not 
a  witness  at  the  trial,  and  depended  on  Jacob  Newburger 
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to  establish  his  claim  of  property.  The  witness  testified 
that  the  claimant  was  the  owner  of  the  goods  levied  on  by 
the  sheriff.  When  the  action  was  originally  instituted 
under  this  statement  of  claim,  there  was  an  averment  de- 
scribing the  defendants  in  that  action  as  Jacob  New- 
burger  and  D.  Newburger,  trading  as  the  London  Rain- 
coat and  Clothing  Company.  The  fourth  paragraph 
averred  that  these  defendants  made  their  promissory 
note,  there  set  forth  in  full,  upon  which  that  action  was 
founded.  In  the  affidavit  of  defense  filed  to  that  action, 
Jacob  Newburger,  under  oath,  admitted  these  paragraphs 
to  be  true.  There  was  a  direct  charge  in  this  statement 
that  these  two  defendants  traded  as  this  company,  and 
an  admission  in  the  affidavit  of  defense  that  they  did  so 
trade.  One  of  these  defendants  now  comes  into  court  and 
denies  that  he  traded  as  this  company^  and  testifies  that 
the  claimant  was  the  sole  owner  of  the  business.  It  would 
be  a  travesty  on  justice  to  say  that  a  man  could  not  be 
confronted  by  a  deliberate  misstatement  under  oath  for 
the  purpose  of  affecting  his  credibility  as  a  witness.  The 
assignments  in  relation  hereto  are  dismissed. 

While  the  rules  of  the  Municipal  Court  may  not  prop- 
erly have  been  considered  as  evidence,  and  the  court 
might  have,  in  its  charge  to  the  jury,  clearly  expressed  to 
them  what  the  rules  of  this  court  intended  to  cover,  and 
as  being  applicable  to  the  case,  we  do  not  consider  that 
the  appellant  was  in  any  way  harmed  by  the  admission  of 
this  evidence.  The  court's  charge  fairly  presented  the 
facts  in  the  case,  and  we  do  not  feel  that  too  much  prom- 
inence was  given  to  the  appellee's  evidence  or  the  ques- 
tions submitted.  As  the  case  presented  itself,  the  effect 
of  Jacob  Newburger's  testimony  as  to  the  ownership  of 
the  goods,  was  clearly  for  the  jury.  We  do  not  consider 
the  bills  offered  in  evidence,  and  those  rejected,  as  well  as 
the  other  evidence  offered  and  rejected,  and  the  testimony 
of  Jacob  Newburger,  sufficient  to  establish  such  title  in 
the  appellant  that  would  take  the  case  from  the  jury's 
consideration.    All  of  this  written  evidence  still  required 
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the  testimony  of  Jacob  Newburger  to  complete  appel- 
lant's title,  as  there  was  still  some  question  about  the  de- 
livery of  the  goods,  unless  the  invoices  show  on  their 
face  delivery  at  the  premises.  Further,  claimant's  title 
and  his  possession  must  be  shown  at  the  time  of  levy, 
and  in  this  connection,  evidence  showing  the  entire  trans- 
action to  be  a  subterfuge  must  be  considered.  Jacob 
Newburger's  testimony  was  subject  to  a  serious  attack. 
The  jury  should  pass  on  these  questions,  and  the  authori- 
ties cited  by  the  learned  counsel  for  the  appellant  do  not 
apply. 

All  the  assignments  of  error  not  herein  specifically 
dealt  with  are  dismissed.  The  judgment  is  reversed  and 
a  venire  facias  de  novo  is  awarded. 


Linker  v.  Central  Trust  &  Savings  Co.,  Appellant. 

Principal  and  guaranty — Building  contract — Inspection  of  work 
hy  guarantor. 

Where  a  corporation  agrees  to  guarantee  the  payment  for  cement 
work  on  a  building  operation  furnished  to  the  general  contractor 
the  guarantor  cannot  assert  that  it  is  relieved  of  liability  because 
of  a  departure  from  the  specifications  in  the  building  contract, 
where  it  appears  that  it  had  assented  to  the  changes,  and  that  from 
time  to  time  its  inspector  had  certified  that  the  work  had  been 
properly  done  in  accordance  with  the  plans  and  specification,  and 
that  the  amount  named  in  the  certificate  was  due,  and  such  cer- 
tificates had  been  approved  by  the  corporation. 

Argued  Dec.  15, 1916.  Appeal,  No.  349,  Oct  T.,  1916, 
by  defendant,  from  judgment  of  0.  P.  No.  3,  Philadelphia 
Co.,  Dec.  T.,  1913,  No.  3764,  on  verdict  for  plaintiff  in 
case  of  William  Linker,  Louis  H.  Losse  and  Benjamin 
Linker,  late  trading  as  Linker-Losse  Company  v.  Central 
Trust  &  Savings  Company.  Before  Orlady,  P.  J., 
PoRTBB,  Henderson,  Head,  Kephabt  and  Wiluams,  J  J, 
Affirmed. 
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Assumpsit  on  a  guaranty  to  pay  for  cement  work  fur- 
nished to  a  building  operation.  Before  McMichael, 
P.J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  $900.  Defend- 
ant appealed. 

Error  assigned ,  amongst  others,  was  in  refusing  motion 
for  judgment  n.  o.  v. 

Edward  Hopkinson,  Jr.,  with  him  Abraham  M.  Beit- 
ler,  for  appellant,  cited :  Pressy  v.  McCornack,  235  Pa. 
443;  Smyers  v.  Zmitrovitch,  55  Pa.  Superior  Ct  440; 
Gillespie  Tool  Co.  v.  Wilson,  123  Pa.  19. 

Wayne  P.  Rarnbo,  with  him  Robert  MaAr  and  Ormond 
Rambo,  for  appellee. 

Opinion  by  Sbphart,  J.,  March  16, 1917 : 
This  action  was  brought  on  the  defendant's  agreement 
to  guarantee  the  payment  of  certain  sums  of  money  due 
to  the  plaintiff  on  its  contract  with  S.  W.  Hahn,  for  ce- 
ment work  on  a  building  operation  at  Sixtieth  street  and 
Chestnut  avenue,  Philadelphia.  The  defendant  seeks  to 
evade  liability  because  of  certain  changes  in  the  defend- 
ant's work,  contrary  to  the  plans  and  specifications. 
The  guarantee  contract  provided  that  the  defendant  was 
to  pay  "in  accordance  with  the  terms  of  a  certain  con- 
tract in  writing upon  vouchers  signed  by  the  said 

S.  W.  Hahn  and  upon  approval  of  the  said  work  by  this 
company.''  The  original  contract  bore  date  of  February 
27,  1911,  and  the  contract  sued  on  of  November  8,  1911. 
It  is  the  plaintiff's  contention  that  whatever  changes 
were  made  in  the  written  contract  were  made  by  agree- 
ment of  the  parties  then  interested,  and  the  defendant's 
contract  of  November  8, 1911,  must  be  considered  as  em- 
bodying the  contract  of  February  27,  1911,  in  its  modi- 
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fled  and  changed  form.  The  evidence  supports  this  view 
of  the  case.  The  changes  complained  of  were  discussed 
with  the  trust  company's  officers  and  the  appellee,  prior 
to  the  agreement  of  November  8,  1911.  The  defendant 
saw  the  work  and  knew  its  condition  before  it«  contract 
of  guarantee  was  given.  Furthermore,  it  may  fairly  be 
inferred  from  Linker's  testimony  that  the  change  affected 
all.  the  streets  and  the  yard.  It  appears  that  a  contractor 
had  been  employed  to  grade  the  streets,  in  connection 
with  the  operation,  to  the  city's  established  level.  An 
error  had  been  made  in  the  survey  and  the  streets  wfere 
not  graded  to  this  line.  When  the  plaintiff  proceeded  to 
execute  its  contract,  it  found  the  streets  above  the  level 
of  the  grade.  Although  not  required  by  any  fair  reading 
of  its  contract  with  Hahn,  it  did  excavate  some  thirty 
inches  below  the  then  level  of  the  street  and  proceeded  to 
fill  with  cinder  as  required  by  its  contract.  It  was  dis- 
covered that  the  required  twelve  inches  of  cinder  could 
not  be  placed,  unless  the  sidewalk  was  raised  above  the 
level  of  the  city  grade,  or  the  excavation  made  deeper. 
Plaintiff  declined  to  do  this.  The  owner  and  parties  in- 
terested did  not  want  to  incur  any  more  expense  on  this 
account.  It  was  then  agreed  to  narrow  the  cement  walk 
or  strip  on  the  sidewalk,  do  some  extra  cement  work  to 
make  up  for  this  narrow  width,  and  the  sidewalk  was  to 
be  laid  on  the  cinder  as  then  placed.  The  defendant's  in- 
spector visited  the  work  every  two  weeks,  made  an  exami- 
nation of  it  as  it  progressed,  and  issued  certificates  upon 
which  payment  was  based.  Some  of  these  certificates 
read:  "Account  cement  work  on  operation  60th  and 
Chester  avenue,  $100.  I  hereby  certify  that  the  above 
work  has  been  properly  done  and  in  accordance  with  the 
plans  and  specifications,  and  that  the  above  amount  is 
due."  The  defendant  could  not  approve  vouchers  and 
make  such  certificates,  and  then  after  securing  the  bene- 
fit of  the  completed  work,  make  a  defense  that  the  plain- 
tiff is  not  entitled  to  anything  because  of  a  departure 
from  the  specifications.    These  vouchers  were  some  evi' 

Vol.  lxvi — 33 


Digitized  by 


Google 


514    LINKER  v.  CENT.  TR.  &  SAV.  CO.,  AppeUant 

Opinion  of  the  Court.  [66  Pa.  Superior  Ot. 
dence  that  the  work  performed  prior  to  their  issuance 
was  of  the  same  general  character  as  that  approved,  and 
in  accordance  with  the  plans  and  specifications  as  modi- 
fied. The  certificates  were  therefore  written  evidence  to 
support  the  appellee's  theory  that  when  ^e  contract  of 
November  8,  1911,  was  made,  the  February  27,  1911, 
contract  was  accepted  in  its  changed  condition. 

The  case  does  not  exactly  present  a  question  of  the  .in- 
spector's power.  Approval  of  the  vouchers  in  the  form 
outlined  would  amount  to  a  ratification  of  his  supposed 
authority  were  it  in  issue.  He  was  the  company's  repre- 
sentative and  what  he  saw  the  company  was  supposed  to 
then  know,  and  it  would  be  charged  with  full  knowledge 
thereof.  It  cannot  at  this  time  question  either  the  in- 
spector's acts  or  its  own  acts  in  approving  as  correct 
what  it  now  urges  was  a  manifest  wrong. 

We  do  not  consider  the  reduction  of  the  claim  by  the 
jury  as  materially  afifecting  the  proposition.  The  amount 
sued  for  was  slightly  in  excess  of  the  deferred  payment 
of  $800,  and  it  may  be  possible  that  the  jury  considered 
the  appellee  not  entitled  to  any  interest.  Upon  the  evi- 
dence thus  presented,  there  was  but  one  question  before 
the  court:  Did  the  plaintiff  substantially  perform  the 
written  contract  as  modified?  If  the  original  contract 
had  not  been  altered,  the  plaintiff's  work  would  not  have 
been  a  substantial  performance  of  that  contract,  and  it 
would  have  been  the  duty  of  the  court  to  so  declare  as  a 
matter  of  law,  but  the  oral  and  written  testimony  places 
these  matters  clearly  before  the  jury.  Nor  do  we  consider 
the  release  of  surety  as  material  in  view  of  the  facts 
found  by  the  jury  and  here  discussed.  The  question 
would  be  serious  if  the  written  contract,  in  an  unchanged 
form,  still  existed.  When  the  inspector  went  on  the  work 
and  certified  to  it,  his  action,  approved  by  the  defendant, 
was  an  approval  of  the  work,  and  as  to  the  balance  sued 
for,  considering  the  appellee's  evidence,  the  defendant's 
fifth  point  covers  the  law  applicable  thereto. 

The  assignments  of  error  are  overruled  and  the  judg- 
ment is  affirmed. 
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Dever  v.  Pennsylvania  Eailroad  Co.,  Appellant. 

Negligence — Railways — Shifting  of  cars — Evidence — Case  for 
jury. 

A  verdict  and  judgment  for  plaintiff  against  a  railroad  com- 
pany will  be  sustained,  where  the  evidence  for  the  plaintiff  tends 
to  show  that  the  plaintiff,  who  was  in  the  employ  of  another  person 
than  the  defendant,  was  engaged  at  night  in  pushing  a  freight  car 
upon  a  pier  of  a  storage  company;  that  while  so  doing  he  was 
struck  by  another  car  which  had  been  backed  on  the  pier;  that  it 
was  the  custom  of  the  defendant  company  when  cars  were  being 
backed  on  the  pier  to  send  a  brakeman  ahead,  and  to  display  a 
light  from  a  lantern  when  a  car  was  moved  at  night;  that  at  the 
time  of  the  accident  this  custom  had  not  been  observed ;  and  that 
the  loco&otive  and  car  which  caused  the  injury  were  operated  by 
the  defendant  company,  and  not  by  another  company  which  also 
used  the  pier. 

Where  a  plaintiff  in  an  accident  case  avers  in  his  statement  of 
claim  that  the  injury  was  caused  in  a  particular  manner,  he  must 
prove  this  averment  at  the  trial.  Such  proof  may  be  by  direct  or 
circumstantial  evidence,  but  when  the  latter  evidence  is  relied  on 
the  inference  therefrom  must  be  such  as  will  reasonably  exclude 
all  other  theories  but  that  the  accident  occurred  from  the  cause  set 
up  in  the  statement. 

Argued  Dec.  14,  1916.  Appeal,  No.  68,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  No.  4,  Philadelphia 
Co.,  Dec.  T.,  1912,  No.  3868,  on  verdict  for  plaintiff  in 
case  of  Thomas  J.  Dever  v.  The  Pennsylvania  Railroad 
Company.  Before  Orlady,"  P.  J.,  Porter,  Henderson, 
Head,  Kbphart,  Trexler  and  Williams,  J  J.   Afllpmed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Audenried,  P.  J. 

At  the  trial  it  appeared  that  the  plaintiff  was  em- 
ployed by  one  James  Gracey,  as  a  stevedore,  in  loading 
and  unloading  cars  upon  piers  of  the  Girard  Point  Stor- 
age Company,  and  that  he  was  injured  while  in  such  em- 
ployment by  defendant's  servants.    Both  the  defendant 
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and  the  storage  company  moved  cars  on  the  pier.  The  cir- 
cumstances of  the  accident  are  detailed  in  the  opinion  of 
the  Superior  Court 

Verdict  and  judgment  for  plaintiff  for  $1,140.  De- 
fendant appealed. 

Error  assigned  was  in  refusing  motion  for  judgment 
for  defendant  n.  o.  v. 

* 

Sharswood  Brinton,  for  appellant. — There  was  no  evi- 
dence to  connect  defendant  with  the  injuries  referred  to 
in  the  statement  of  claim :  Philadelphia  &  Reading  R.  R. 
Co.  V.  Heil,  5  W.  N.  C.  91;  Frazier  v.  Lloyd,  23  VT.  N.  C. 
178;  Spees  v.  Boggs,  198  Pa.  112;  Huey  v.  Gahlenbeck, 
121  Pa.  238  J  Shvagzdys  v.  Pittsburgh  &  Lake  Erie  R.  R. 
Co.,  48  Pittsburgh  L.  J.  N.  S.  136;  Ginn  v.  Penna.  R.  R. 
Co.,  220  Pa.  552. 

John  Martin  Doyle,  with  him  Eugene  Raymond,  for 
appellees. — For  illustrations  of  the  general  doctrine  that 
absolute  and  detailed  proof  of  the  identity  of  the  defend- 
ant as  the  party  guilty  of  negligence  is  not  always  re- 
quired reference  may  be  made  to  the  following  cases: 
Hunt  V.  Philadelphia  and  Reading  Ry.  Co.,  224  Pa.  604; 
Knickerbocker  Ice  Co.  v.  Penna.  R.  R.  Co.,  253  Pa.  54; 
Corpies  v.  Sand  Co.,  31  Pa.  Superior  Ct.  107. 

Opinion  by  Kbphart,  J.,  March  16, 1917 : 
Plaintiff  was  employed  upon  the  piers  of  the  Girard 
Point  Storage  Company,  which  are  at  least  two  in  num- 
ber, and  upon  which  there  are  tracks  used  for  loading 
and  unloading  cars  into  or  from  barges  alongside  of  the 
piers.  Defendant  shifted  cars  upon  these  piers  on  the 
night  the  injury  was  supposed  to  have  taken  place.'  They 
were  loaded  by  the  employees  of  the  storage  company. 
Plaintiff's  duties,  beside  loading  and  unloading  cars, 
were  to  bar  cars,  that  is,  to  move  them  from  where  the 
railroad  left  them  to  the  place  where  they  were  to  be 
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loaded.  The  evidence  showed  that  on  the  night  in  ques- 
tion he  had  been  thus  employed,  as  well  as  in  the  duty  of 
loading  cars.  It  also  established  a  custom,  practiced  by 
the  crews,  when  in  the  act  of  shifting  trains  or  cars 
backed  upon  the  pier,  of  sending  a  brakeman  ahead  of 
the  train  giving  notice  of  its  approach,  and  carrying  a 
lantern  for  that  purpose  when  the  movement  took  place 
at  night.  The  plaintiff  w^s  struck  by  a  car  being  backed 
on  the  pier,  and  squeezed  between  the  car  and  a  mooring 
post,  which  stood  along  the  extremity  of  the  pier.  His 
testimony  shows  that  no  warning  was  given  of  an  ap- 
proaching car,  and  the  noise  about  the  piers  from  other 
causes  prevented  him  from  hearing  the  rumble  of  a  car 
as  it  drew  near  him.  The  defendant,  at  this  particular 
time,  did  not  observe  the  custom  of  sending  a  man  ahead 
to  give  warning  and  the  plaintiff  could  not  see  the  move- 
ment of  the  car  on  account  of  the  darkness.  He  received 
the  injury  when  he  was  in  the  act  of  picking  up  a  bar  to 
propel  a  car.  The  defendant  contends  that  the  plain- 
tiff's evidence  failed  to  show  that  he  was  struck  by  a  car 
propelled  by  the  defendant's  servants,  and  if  that  be  so 
there  was  no  evidence  of  defendant's  negligence.  It  was 
incumbent  on  the  plaintiff  to  establish  this  negligence 
and  when  a  cause  for  injury  is  laid  in  the  pleadings,  the 
plaintiff  is  obliged  to  prove  that  the  injury  occurred  in 
the  manner  asserted.  Such  proof  may  be  by  direct  or 
circumstantial  evidence,  but  when  the  latter  evidence 
is  relied  on,  the  inference  therefrom  must  be  such  as  will 
reasonably  exclude  all  other  theories  but  that  the  acci- 
dent occurred  from  the  cause  set  up  in  the  statement. 
This  rule  has  been  frequently  applied  by  the  Supreme 
Court  in  negligence  cases. 

The  plaintiff,  in  his  narrative  of  the  work  done  by  the 
defendant,  and  in  detailing  the  manner  in  which  trains 
were  moved  and  cars  were  shifted  and  placed — and  his 
statement  was  found  by  the  jury  to  be  the  correct  one — 
continues  in  that  connection  as  follows :  "Q.  What  was 
the  first  knowledge  you  had  that  a  car  was  at  all  near 
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you  just  before  you  were  hurt?  Did  you  have  any?  A. 
No,  sir.  Not  until  I  was  struck.  I  didn't  see  no  car 
until  I  was  struck.  Q.  Was  that  the  first  you  knew  when 
it  crushed  you?  A.  Yes,  sir.  Q.  Explain  how  it  crushed 
you.  A.  I  stooped  down  to  pick  up  a  bar,  and  this  train 
caught  me.     Q.  Which  part  of  the  car  caught  you?    A. 

The  end  of  the  car Q.  What  did  it  push  you 

against?  A.  A  mooring  post.  (Plaintiff  then  described 
the  mooring  post.)  Q.  What  is  the  custom  down  there, 
what  had  always  been  the  custom  when  they  were  back- 
ing those  cars  in?  A.  When  they  backed  in  a  train  they 
generally  blowed  the  whistle  at  least  three  or  four  times 
and  a  man  walked  down  the  track  with  a  light,  waving 
a  light  and  hallooing  to  get  out  of  the  way.  Q.  Was 
there  any  whistle  blown  that  night  by  that  train?  A. 
No,  sir.  Q.  Was  there  any  man  came  down  with  a  light? 
A.  No.  Q.  Was  there  any  light  on  any  part  of  the  train 
that  you  could  see?  A.  Not  that  I  could  see.  (It  is 
admitted  that  the  defendant  was  the  owner  and  in  pos- 
session and  use  of  the  locomotive,  and  the  crew  of  the 
train  were  its  employees  and  on  their  payroll.)  Q.  On 
the  other  occasion  you  said  they  had  a  man  there  at  night 
with  a  light.  Who  did  he  work  for?  A.  The  Pennsyl- 
vania Railroad."  And  later  on  in  his  testimony:  "Q. 
You  told  Mr.  Brinton  that  at  the  moment  when  you  were 
struck  you  were  looking  for  the  bar,  walking  between 
the  track  and  the  post.  That  was  outside  of  the  track, 
was  it  not?  A.  Yes,  sir.  Q.  Mr.  Brinton  asked  you 
whether  on  the  night  that  you  were  hurt,  and  at  the  time 
you  were  hurt,  they  were  moving  these  cars  in  and  out 
and  doing  this  work  exactly  as  they  always  did  it  before. 
Did  you  understand  that  question?  A.  No;  I  did  not 
understand  it.  Q.  Now  you  understand  what  his  ques- 
tion was?  A.  Yes,  sir,  I  understand  it  now.  Q.  Were 
they  doing  everything  exactly  as  they  always  did  before? 
A.  No,  they  were  not.  Q.  What  did  they  omit  to  do? 
What  was  it  they  did  not  do?    A.  There  was  no  light  on 
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the  end  of  the  train,  or  there  was  no  brakeman  on  the 
end  of  the  train." 

While  the  evidence  is  not  direct  that  at  this  particular 
time  the  defendant's  train  was  moved  down  and  one  of 
its  cars  struck  the  plaintiff,  taking  into  consideration  all 
of  the  evidence  given  by  the  plaintiff,  his  narration  of  all 
the  events  that  occurred,  and  the  description  of  the  acci- 
dent, we  feel  that  the  pourt  below  could  not,  as  a  matter 
of  law,  have  taken  this  case  from  the  jury  because  the 
defendant  failed  to  establish  by  direct  evidence  the  fact 
that  a  car  moved  by  the  defendant's  motive  power  struck 
the  plaintiff.  The  jury  was  warranted  in  finding  from 
all  this  evidence  that  he  had  been  so  injured.  The  de- 
fendant denies  inferentially  that  it  committed  the  tres- 
pass complained  of,  and  bases  its  denial  on  the  plaintiff's 
evidence  that  the  accident  took  place  at  nine  o'clock.  At 
this  time  the  defendant  was  engaged  in  another  part  of 
the  yard.  This  presented  a  clear  contradiction  in  the 
evidence,  which  the  jury  alone  could  determine.  The 
weight  of  the  evidence  seemed  to  be  with  the  defendant, 
but  the  court  carefully  instructed  the  jury  as  to  the  plain- 
tiff's interest  and  the  probabilities  of  the  defendant  caus- 
ing the  injury  complained  of.  The  facts  present  one  of 
those  cases  of  which  the  jury  must  be  the  sole  judges. 

The  judgment  is  afllrmed. 


Commonwealth  v.  Brovni,  Appellant. 

Criminal  law — Evidence  —  Circumstantial  evidence  —  Function 
of  court  and  jury. 

The  evidence  as  to  the  fact  of  a  crime  committed  and  its  author, 
should  be  such  as  to  exclude  all  rational  theories,  except  that  the 
crime  existed  and  the  accused  was  its  author,  and  great  care  should 
be  taken  that  this  proof  should  be  clear  and  unequivocal.  No 
general  rule  can  be  laid  down  as  to  the  quantity  of  circumstantial 
evidence  which  in  any  case  will  suffice.  It  is  the  duty  of  the  trial 
judge  after  the  evidence  of  the  Commonwealth  has  been  fully  pro- 
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duced,  to  determine  as  a  matter  of  law  whether  the  proof  has  been 
sufficient  in  volume  and  quality  to  overcome  the  presumption  of  in- 
nocence, and  thus  put  the  accused  to  a  defense. 

Criminal  law — Cruelty  to  ammals — Circumstantial  evidence — 
Case  for  jury. 

On  the  trial  of  an  indictment  for  cruelty  to  animals  by  applying 
an  acid  to  the  feet  of  certain  horses,  there  is  sufficient  evidence  to 
carry  the  case  to  the  jury  where  it  is  shown  that  the  defendant 
was  in  the  possession  of  fuming  nitric  acid  mixed  with  sulphuric 
acid,  purchased  just  before  the  condition  of  the  horses'  feet  was  no- 
ticed, that  he  had  visited  the  place  where  the  horses  were  kept  at 
an  hour  when  he  had  no  reasonable  excuse  to  be  there,  that  he  had 
been  seen  in  close  proximity  to  and  observing  the  horses'  hoofs, 
and  that  the  diseased  condition  of  the  hoofs  was  the  probable  re- 
stilt  of  the  use  of  the  acid  in  the  possession  of  the  defendant. 

Criminal  law — Oood  reputation — Attach  on  reputation — Cross- 
examination  of  defendant's  witness. 

On  the  trial  of  a  criminal  indictment,  one  of  defendant's  wit- 
nesses who  had  been  called  to  prove  the  good  reputation  of  the ' 
accused,  was  asked  if  he  was  acquainted  with  a  certain  individual; 
not  being  so  acquainted,  the  individual  was  directed  to  stand  up. 
The  witness  was  then  asked  if  he  had  ever  heard  of  the  defendant 
having  been  arrested  and  taken  before  a  magistrate  charged  with 
stealing  an  article  from  the  person  standing.  The  witness  denied 
any  knowledge  of  such  theft  or  arrest.  Another  witness  was  asked 
if  he  knew  of  the  defendant  committing  another  alleged  crime. 
The  Commonwealth  made  no  attempt  to  follow  up  this  examination 
with  proof  that  such  crimes  had  been  committed.  Held,  that  the 
trial  judge  committed  reversible  error  in  refusing  to  instruct  the 
jury  to  disregard  the  questions  and  the  imputation  |ought  to  be 
drawn  from  them. 

Criminal  law — Evidence  —  Former  trial  —  Testimony  taken 
through  an  interpreter — Hearsay  evidence. 

On  the  trial  of  a  criminal  indictment  where  the  defendant  while 
on  the  stand  makes  a  statement  which  the  Commonwealth  claims 
was  different  from  a  statement  made  by  the  accused  at  a  former 
trial,  and  it  appears  that  the  testimony  at  the  former  trial  was 
taken  through  an  interpreter,  who  it  was  admitted,  interpreted  cor- 
rectly, a  witness  for  the  Commonwealth  who  heard  the  interpreter's 
translation  of  the  testimony  at  the  former  trial,  and  who  states  that 
he  did  not  understand  the  defendant's  language,  and  could  only  re- 
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peat  what  he  heard  the  interpreter  say,  may  testify  as  to  what  he 
heard  the  interpreter  say  at  that  trial.  Such  testimony  does  not 
violate  the  rule  against  hearsay  evidence. 

Argued  Nov.  24,  1916.  Appeal,  No.  16,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  Q.  S.  Philadelphia  Co., 
Feb.  Sessions  1915,  on  verdict  of  guilty  in  case  of  Com- 
monwealth V.  Solomon  Brown.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kephart,  Trexlbr  and  Wil- 
liams, JJ.    Reversed. 

Indictment  for  cruelty  to  animals.    Before  Crane,  J. 

At  the  trial  there  was  testimony  which  tended  to  show 
that  the  defendant  on  Dec.  28,  1914,  applied  an  acid  to 
the  hoofs  of  two  horses  belonging  to  one  Morris  Gaffin. 
Gaffin  had  formerly  been  in  the  employ  of  the  defendant, 
but  had  withdrawn  from  that  employment  and  set  up  a 
similar  business  of  his  own.  On  December  24th  defend- 
ant purchased  from  a  druggist  a  bottle  of  nitric  and  sul- 
phuric acid.  At  three  o'clock  of  the  morning  of  Decem- 
ber 28th  defendant  was  seen  in  the  stable  where  Gaffin 
kept  his  horses.  Later  on  the  same  day  Gaffin  first  ob^ 
served  that  his  horses  were  lame.  Dr.  Bredt,  a  veteri- 
narian, was  summoned,  and  gave  it  as  his  opinion  that  the 
trouble  was  caused  by  the  application  of  some  strong  acid. 
A  bottle  containing  a  solution  of  nitric  and  sulphuric 
acid  was  subsequently  found  in  the  loft  of  defendant's 
stable,  behind  a  loose  brick,  wrapped  in  burlap.  During 
the  course  of  the  trial  Annie  Brown,  a  witness  for  the 
defendant,  testified  as  to  the  latter's  good  reputation. 
On  cross-examination  she  was  asked  this  question : 

"Q. — You  say  he  was  never  in  any  trouble  before? 

«A.— No. 

"Q. — Do  you  know  Dago  Pete? 

"A. — I  do  not  know  him. 

^*Q. — Ever  hear  of  him  being  arrested  for  stealing  a 
swingletree  from  Dago  Pete? 

"A. — The  stable  boss  loaned  him  that.  He  did  not  take 
that 
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"Mr.  Gray :  I  desire  now  to  move  the  court,  unless  my 
friend  establishes  the  fact  that  he  has  insinuated  by  his 
question,  that  this  case  again  be — I  move  that  this  case  be 
withdrawn  from  the  jury.  My  friend  has  no  right  to  put 
any  such  question  unless  he  is  ready  to  prove  it.  If  he  is 
ready  to  prove  it  I  will  open  the  door  wide  for  him. 

"Q. — Did  you  know  Max  Kane? 

"A.— No. 

"Q. — Did  you  ever  hear  of  his  being  arrested  for  steal- 
ing a  cut-under? 

"Mr.  Gray :  I  make  the  same  objection,  and  I  intend 
to  follow  it  by  the  same  motion,  so  that  my  friend  may 
have  warning. 

"A.— No. 

"Q.— You  did  not  hear  that? 

<*A.— Never." 

Nichi  Lichtman  was  questioned  as  follows : 

"Q. — Do  you  know  Mr.  Kane,  Max  Kane? 

"A.— Who  is  Max  Kane? 

"Mr.  Welsh:    Stand  up,  Mr.  Kane. 

"  ( Mr.  Kane  does  so. ) 

"Q. — Do  you  know  him? 

"A. — I  do  not  know  him. 

"Q. — Ever  hear  of  him  being  arrested  and  taken  before 
Magistrate  Coward? 

"(Objected  to.) 

"(Objection  sustained.) 
.    "Q. — Did  you  ever  hear  of  his  being  arrested  for  tak- 
ing a  cut-under? 

"Mr.  Gray :  I  am  not  going  to  object.    I  will  let  it  go. 

"A. — I  never  heard  of  it. 

"Q. — You  never  heard  of  it? 

"A.— No,  sir." 

The  court  refused  a  request  to  instruct  the  jury  that 
the  questions  asked  Annie  Brown  and  Nichi  Lichtman 
be  disregarded.     (6,  7) 

Other  facts  appear  by  the  opinion  of  the  Superior 
Court. 
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Verdict  of  guilty  upon  which  the  defendant  was  sen- 
tenced to  pay  a  fine  of  f  100,  and  to  undergo  an  impris- 
onment of  six  months  in  the  Philadelphia  County  prison. 
Defendant  appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
instructions. 

William  A,  Gray,  for  appellant. 

George  A,  Welsh,  Assistant  District  Attorney,  with 
him  Samuel  P.  Rotan,  District  Attorney,  for  appellee. 

Opinion  by  Kbpiiart,  J.,  April  16, 1917 : 
The  defendant  was  charged  with  (Cruelty  to  animals. 
The  Commonwealth  relied  entirely  on  circumstantial 
evidence  to  convict.  This  court  said  in  Commonwealth 
V.  Bone,  64  Pa.  Superior  Ct.  44  (at  page  48) :  "The 
evidence  as  to  the  fact  of  the  crime  committed  and 
its  author,  should  be  such  as  to  exclude  all  rational 
theories  except  that  the  crjme  existed  and  the  accused 
was  its  author,  and  in  criminal  cases  great  care  should 
be  taken  that  this  proof  should  be  clear  and  unequivocal. 
No  general  rule  can  be  laid  down  as  to  the  quantity  of 
circumstantial  evidence  which  in  any  case  will  suffice. 

It  is  the  duty  of  the  trial  judge,  after  the  evidence 

of  the  Commonwealth  has  been  fully  produced,  to  de- 
termine as  a  matter  of  law  whether  the  proof  has  been 
sufficient  in  volume  and  quality  to  overcome  the  pre- 
sumption of  innocence,  and  thus  put  the  accused  to  a 
defense.^'  We  have  carefully  read  the  evidence  in  sup- 
port of  the  Commonwealth's  contention  and  are  satis- 
fied that  the  jury  should  pass  upon  the  guilt  or  innocence 
of  the  defendant.  The  circumstances  which  point  to 
the  guilt  of  the  defendant,  were  his  possession  of  the 
fuming  nitric  acid,  mixed  with  sulphuric  acid,  pur- 
chased ju^t  before  the  diseased  and  decayed  condition 
of  the  horses'  feet  was  noticed,  his  visits  to  the  place 
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where  the  horses  were  kept,  at  an  hour  when  he  had  no 
reasonable  excuse  to  be  there — without  explanation  he 
bad  been  seen  in  close  proximity  to  and  observing  the 
horses'  hoofs — ^and  the*  evidence  that  the  diseased  con- 
dition was  the  probable  result  of  the  use  of  this  acid. 
These,  with  all  the  other  circumstances  in  the  case,  if  be- 
lieved by  the  jury,  were  sufficient  to  warrant  a  convic- 
tion. We  need  not  review  in  detail  the  evidence  in  sup- 
port of  the  main  facts  in  the  case. 

The  defendant  having  submitted  evidence  as  to  his 
good  reputation,  the  Commonwealth  sought  to  attack  it 
in  this  way :  One  of  his  witnesses  was  asked  if  he  was 
acquainted  with  a  certain  individual ;  not  being  so  ac- 
quainted, the  individual  was  directed  to  stand  up.  The 
witness  was  then  asked  if  he  ever  heard  of  him  (the  de- 
fendant) being  arrested  and  taken  before  Magistrate 
Coward,  charged  with  stealing  a  "cut-under"  from  the 
person  standing.  The  witness  denied  any  knowledge  of 
such  theft  or  arrest.  Another  witness  was  asked  if  he 
knew  of  the  defendant  committing  another  alleged  crime. 
The  Commonwealth  did  not  attempt  to  follow  this  line 
of  cross-examination  by  any  evidence  which  tended  to 
prove  that  the  defendant  had  committed  any  of  these 
crimes.  This  question  was  asked  with  the  man  from 
whom  the  alleged  article  was  supposed  to  have  been 
stolen  standing  in  the  presence  of  the  jury,  strongly  af- 
firming the  imputation  or  inference  from  the  question 
that  he  stood  there  as  an  accuser  and  a  person  wronged 
by  the  defendant  in  another  criminal  act.  The  defendant 
protested  against  this  practice,  and  at  the  close  of  the 
charge  requested  the  court  to  say,  in  eflfecjt,  that  the  cir- 
cumstances surrounding  the  question  asked  were  not 
proof  of  the  truth  of  the  imputations  intended  by  the 
question,  and  the  jury  should  entirely  disregard  them 
and  tiie  question.  The  court  declined  to  so  charge.  This 
practice  seriously  affected  the  defendant's  case.  His 
right  to  a  fair  trial  can  be  most  injuriously  assailed  by 
the  Commonwealth's  officer,  or  private  counsel  for  the 
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prosecution,  in  an  overzealous  effort  to  perform  what 
they  believed  to  be  their  duty.  Its  effect  is  to  virtually 
work  a  conviction  on  matters  clearly  extraneous  to  the 
questions  before  the  court.  While  the  court  should  not 
unnecessarily  restrict  the  Commonwealth's  right  to 
thoroughly  cross-examine  the  defendant's  witnesses,  it 
should  be  careful  to  see  that  the  defendant's  rights  are  at 
all  times  protected  and  should  restrain  with  a  strong 
hand  any  attempt,  as  in  the  manner  here  indicated,  to 
improperly  prejudice  the  minds  of  the  jury.  The  atten- 
tion of  the  court  should  be  called  to  such  abuse,  and  when 
so  called,  the  jury  should  be  instructed  that  such  exhi- 
bitions do  not  amount  to  proof  of  the  fact  imputed  by  the 
question,  and  should  be  disregarded.  No  reason  was 
given  for  refusing  to  so  charge  in  the  case  now  before  us. 
An  examination  of  the  record  of  the  learned  judge  shows 
that  he  was  interrupted  a  great  many  times  by  defend- 
ant's counsel,  with  requests  and  objections,  and  possibly 
felt  that  he  had  discharged  every  obligation  owed  to  the 
defendant.  This  was  error.  There  is  no  doubt  but  that 
the  jury  believed  the  defendant  was  generally  a  bad  man. 
This  impression  should  not  have  been  created,  except 
through  legitimate  evidence.  We  therefore  sustain  the 
sixth  and  seventh  assignments  of  error. 

The  first  assignment  of  error  need  not  be  referred  to  in 
detail.  The  witness  should  not  have  been  permitted  to 
testify  that  he  had  a  case  of  his  own  against  the  defend- 
ant. Such  testimony  should  not  be  offered  to  establish 
guilt.  The  question  ajid  answer  were  not  clear  and  the 
entire  matter  was  aggravated  by  the  defendant's  counsel 
in  his  statements  to  the  court  in  the  jury's  presence.  As 
the  record  now  stands  on  this  assignment,  we  would  not 
reverse,  and,  as  the  case  goes  back  for  retrial,  it  is  not 
likely  that  this  difficulty  will  occur  again. 

The  court,  in  its  charge  to  the  jury  on  the  question  of 
circumstantial  evidence,  did  not  leave  the  subject  as  clear 
as  it  might  have  been.  We  have  quoted  above  the  law 
with  respect  to  the  introduction  and  effect  of  circum- 
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stantial  evidence,  which  we 'think  covers  the  facts. 
But  on  the  suggestion  of  the  defendant's  counsel, 
the  court  said  to  the  jury :  *^If  the  circumstantial  evi- 
dence produced  by  the  Commonwealth  in  this  case  is 
consistent  in  theory  with  the  defendant's  innocence,  you 
should  acquit  him."  This  cleared  up  any  doubt  that 
might  have  existed. 

The  evidence  of  Drs.  Bredt,  Cox  and  Robinson,  as- 
signed for  error,  was  proper,  and  clearly  admissible. 

The  defendant,  in  the  course  of  his  examination,  testi- 
fied that  the  fuming  nitric  acid  had  been  placed  in  his 
stable.  To  impeach  his  testimony,  the  Commonwealth 
endeavored  to  show  that  at  the  former  trial  he  had  testi- 
fied that  the  acid  was  placed  in  a  stove  in  his  house.  The 
defendant  spoke  the  Jewish  language,  and  gave  his  testi- 
mony through  an  interpreter.  That  officer  testified  that 
he  acted  as  interpreter  in  a  great  many  cases  yearly,  and 
could  not  remember  the  particular  testimony  given  in  the 
former  trial.  It  was  admitted  by  the  defendant's  counsel 
that  he  interpreted  correctly.  A  witness  who  heard  the 
interpreter's  translation  of  the  testimony,  stated  that  he 
did  not  understand  the  defendant's  language,  and  could 
only  repeat  what  he  heard  the  interpreter  say.  Such 
testimony  was  objected  to  as  hearsay,  and,  inasmuch  as 
the  defendant  denied  that  he  had  testified  differently  at 
his  former  trial,  the  Commonwealth  must  show  by  some- 
one who  understood  his  language  just  what  he  did  say 
at  that  trial.  Such  rule  we  feel  would  greatly  embarrass 
the  administration  of  justice,  ai^  would  open  the  door 
to  much  contradictory  testimony  by  those  not  able  to 
speak  the  English  language.  The  volume  of  business  in 
our  criminal  courts,  coming  from  non-English  speaking 
people,  has  grown  so  in  the  past  years  that  it  is  expedient 
that  no  rules  of  evidence  be  constructed  that  would  have 
a  tendency  to  prevent  a  just  determination  of  a  cause,  or 
to  delay  and  prolong  a  trial  unnecessarily.  It  is  not  es- 
sential in  the  determination  of  this  question  to  do  vio- 
lence to  the  reasons  for  the  adoption  of  the  hearsay  rule, 
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or  offend  against  its  ordinary  conception.  There  are 
many  well-known  exceptions  to  it,  such  as  statements  of 
a  testator  to  show  testamentary  capacity ;  advice  from 
counsel  with  respect  to  prospective  action  based  thereon ; 
evidence  as  to  reputation,  market  value,  pedigree,  and 
many  other  illustrations.  The  evidence  here  introduced 
is  not  evidence  directed  to  the  fact  in  issue,  and  it  has  no 
probative  value  so  far  as  that  fact  is  concerned.  It  is 
directed  to  a  collateral  matter,  impeaching  the  credibility 
of  the  witness,  and  while  it  has  a  tendency  to  establish 
as  a  fact  a  contrary  statement  made  by  the  witness,  that 
fact,  if  true,  is  an  incident  of  little  probative  force  in  the 
main  issue.  Its  effect  on  the  credibility  of  the  witness  as 
to  the  belief  to  be  placed  in  the  rest  of  his  story,  may  be 
of  considerable  importance,  but,  as  we  view  the  ques- 
tions submitted  to  us  for  consideration,  this  circumstance 
would  not  be  sufficient  to  exclude  this  testimony  for  the 
reasons  assigned.  The  interpreter,  on  assuming  his 
duties,  becomes  to  all  intents  and  purposes  a  witness  in 
the  case,  acting  for  the  man  whose  testimony  he  trans- 
lates. He  is  in  effect  the  mouthpiece  of  the  witness.  It  is 
idle  to  suggest  that  if  the  witness  would  perjure  himself, 
and  the  interpreter  correctly  translates  that  testimony, 
that  he  would  likewise  be  guilty  of  perjury.  It  might  be 
possible,  however,  if  the  interpreter  should  willfully  in- 
correctly translate,  he  might  be  amenable  to  some  form  of 
action  for  such  conduct.  By  and  through  his  translation 
the  cause  is  judged,  or  partly  so,  and  its  effect  is  the 
same  in  the  cause  as  though  it  had  been  deposed  in  Eng- 
lish. All  of  the  reasons  that  may  be  assigned  for  refus- 
ing hearsay  fail  as  to  this  evidence.  The  defendant's 
counsel  had  an  opportunity  to  examine  or  cross-examine 
the  original  source  of  this  evidence,  not  only  as  to  the 
correctness  of  the  interpretation,  but  as  to  the  exactness 
of  the  statement.  It  was  delivered  under  the  sanctity  of 
an  oath,  not  only  of  the  witness  himself  but  of  the  inter- 
preter; and  it  was  given  under  circumstances  that  as- 
suredly exposed  the  defendant,  as  well  as  the  interpreter. 
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to  the  penalties  of  falsity.  The  interpreter  had  no  motive 
to  falsify.  When  a  witness,  called  to  impeach  testimony, 
testifies  to  the  interpretations  made  at  the  previous  trial, 
which  were  submitted  to  the  jury  as  a  basis  of,  or  an  aid 
to,  their  final  action,  such  evidence  is  competent;  its 
weight  is  for  the  jury.  While  it  was  admitted  that  the 
interpreter  correctly  interprets,  without  this  admission 
some  effect  must  be  given  to  the  acts  of  a  person  who  is 
selected  by  the  court  as  an  official  interpreter  in  the  ad- 
ministration of  the  duties  incident  to  that  office. 

While  some  earlier  authorities  in  other  states  seem  to 
be  opposed  to  the  rule  here  laid  down,  we  feel  it  is  amply 
sustained  by  the  trend  of  recent  decisions.  See  People  v. 
Randazzio  (N.  Y.),  87  N.  E.  112-116;  Com.  v.  Storti 
(Mass.),  58  N.  E.  1021;  Com.  v.  Vose  (Mass.),  32  N.  E. 
355;  Camerlin  v.  Palmer  Co.  (Mass.),  10  Allen,  539, 541. 

The  eighth  assignment  of  error  is  overruled.  The  as- 
signments of  error  not  specially  dwelt  upon  in  this 
opinion  are  overruled.  The  sixth  and  seventh  assign- 
ments'of  error  having  been  sustained,  the  judgment  is 
reversed,  and  a  venire  facias  de  novo  is  awarded. 


Farmers'  and  Breeders'  Mutual  Reserve  Fund  Live 
Stock  Ins.  Co.,  Appellant,  v.  Beck. 

Insurance — Live  stock  insurance — Alienation  of  property — Ter^ 
minaiion  of  policy — Payment  of  premium. 

Where  a  policy  of  live  stock  insurance  requires  the  payment  of  a 
premium  when  the  policy  is  delivered,  and  quarterly  thereafter  dur- 
ing the  five  years  the  policy  is  to  continue,  and  further  provides 
that  alienation  of  the  stock  will  render  the  policy  void,  and  certain 
stock  is  insured  for  three  months,  hut  hefore  the  expiration  of  this 
time  the  stock  is  sold,  the  policy  is  terminated  upon  such  sale,  both 
as  to  the  insured  and  the  insurer,  and  the  insured  is  not  liable  to 
pay  any  other  premium  or  assessment  thereafter. 

Where  an  insurance  company  is  authorized  to  do  business  both 
on  a  cash  and  assessment  basis,  when  one  insures  on  a  cash  basis, 
he  is  not  a  member  but  simply  an  insured. 
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Where  a  live  stock  insurance  policy  has  become  void  by  the 
alienation  of  the  stock  insured,  the  mere  fact  that  the  policy  has 
not  been  surrendered  to  the  company  for  cancellation  will  not 
render  the  insured  liable  for  premiums  accruing  after  the  alien- 
ation of  the  stock. 

In  an  action  to  recover  premiums  alleged  to  be  due  on  a  live 
stock  insurance  policy,  an  aflfidavit  of  defense  is  sufficient  to  pre- 
vent judgment  which  alleges  that  at  the  time  the  defendant  ac- 
cepted the  application  and  the  policy,  the  company's  agent  misrep- 
resented its  contents ;  that  the  application  was  procured  by  fraudu- 
lent conduct;  and  that  the  policy  did  not  represent  the  policy  the 
defendant  understood  and  believed  he  was  getting. 

Appeals — Affidavits  of  defense — Discharge  of  rule. 

The  act  permitting  appeals  from  an  order  discharging  a  rule  for 
judgment  for  want  of  a  sufficient  affidavit  of  defense  was  intended 
to  reach  only  clear  cases  of  law,  and  in  doubtful  cases,  especiallyN 
those  requiring  broad  inquiry  into  facts,  the  matter  in  controversy 
should  go  to  the  jury. 

Argued  Dec.  15, 1916.  Appeal,  No.  358,  Oct.  T.,  1916, 
by  plaintiff,  from  order  of  C.  P.  No.  1,  Philadelphia  Co., 
March  T.,  1916,  No.  596,  discharging  rule  for  judgment 
for  want  of  a  sufficient  afiSdavit  of  defense  in  case  of 
Farmers'  &  Breeders'  Mut.  Reserve  Fund  Live  Stock  In- 
surance Company  of  the  United  States  v.  Fred  T.  Beck. 
Before  Orlady,  P.  J.,  Poetbb,  Henderson,  Heai^,  Kep- 
HAET,  Trbxler  and  Williams,  J  J.   Affirmed. 

Assumpsit  to  recover  a  premium  of  f80.40  alleged  to 
be  due  on  a  policy  of  live  stock  insurance. 

Rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense. 

Clause  ten  of  the  policy  provided  as  follows : 

"This  policy  and  insurance  may  be  surrendered  for 
cancellation  by  the  assured  at  any  time,  or  for  any  cause, 
and  the  assured  will  be  relieved  of  any  further  obligation 
to  the  Company ;  provided,  that  all  fees  and  quarterly 
Premiums  required  up  to  and  including  the  Quarterly 
Premium  for  the  full  current  quarter  in  which  policy  is 
surrendered  have,  been  paid,  and  until  same  have  been 
Vol.  lxvi— 34 
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paid,  this  policy  shall  not  be  cancelled,  and  the  assured 
will  not  be  relieved  of  his  obligation  to  pay  each  and  every 
Quarterly  Premium  required,  as  they  accrue,  during  the 
term  of  insurance  applied  for,  and  if  not  paid,  so  that 
Ihis  policy  may  be  cancelled  before  the  expiration  of  said 
term,  may  be  collected  by  suit  at  law,  as  other  debts  of 
like  character  are  collectible.  In  case  of  the  surrender 
of  this  policy  by  the  assured  and  premiums  having  been 
paid  in  advance  thereon,  all  such  premiums  paid  beyond 
the  premiums  for  the  current  quarter  in  which  policy  is 
surrendered  exclusive  of  the  first  premium  cost  or  policy 
fee,  shall  be  returned  to  the  holder  hereof  and  policy 
cancelled." 

Other  facts  appear  by  the  opinion  of  the  Superior 
Court. 

The  material  portions  of  the  affidavit  of  defense  were 
as  follows : 

1.  The  defendant  admits  that  on  or  about  June  22, 
1914,  he  executed  and  delivered  to  the  plaintiff  two  appli- 
cations for  policies  of  insurance  on  the  lives  of  four  cer- 
tain horses.  The  defendant  denies  that  he  applied  for 
the  insurance  for  the  period  of  five  years  from  June  22, 
1914.  On  the  contrary,  defendant  avers  that  he  applied 
for  insurance  on  the  said  horses  for  the  term  of  three 
months  and  that  the  provision  in  the  application  for  the 
term  of  five  years  was  not  assented  to,  known  of  or  under- 
stood by  the  said  defendant  to  be  a  part  of  the  contract 
The  defendant  further  avers  that  he  was  induced  to  sign 
the  said  application  and  accept  the  policies  of  insurance 
issued  thereunder  because  of  the  false  and  fraudulent 
statements  and  misrepresentations  of  the  plaintiff's 
agent,  one  ScuUen.  The  false  and  fraudulent  represen- 
tations s>f  the  said  Scullen  were  to  the  effect  that  the 
policy  should  be  in  force  for  the  term  of  three  months 
only. 

2.  The  defendant  admits  that  the  plaintiff  issued  the 
said  policies  of  insurance,  copies  of  which  are  marked 
"Exhibit  C  and  "D,"  respectively,  in  the  plaintiffs  state- 
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ment  of  claim,  but  denies  said  policies  were  issued  iu  pur- 
suance of  his  application. 

3.  The  defendant  denies  that  he  accepted  the  said  two 
policies  of  insurance  to  be  in  force  for  the  term  of  five 
years.  On  the  contrary,  defendant  avers  that  he  con- 
tracted to  accept  two  policies  of  insurance  for  the  term  of 
three  months,  but  that  through  the  fraud  and  misrepre- 
sentations of  the  plaintiff's  agent,  the  said  Scullen,  he 
was  induced  to  accept  said  policies  sued  on-  believing 
them  to  be  policies  embodying  the  terms  of  th#  contract 
which  he  entered  into  with  the  said  Scullen,  to  wit,  poli- 
cies of  insurance  for  the  term  of  three  months. 

7.  The  defendant  admits  that  he  never  surrendered  for 
cancellation  the  said  policies  because  the  contract  of  in- 
surance which  he  entered  into  with  the  plaintiff  was  for 
the  term  of  one  quarter  only.  Defendant  denies  that  the 
term  for  which  the  said  policies  were  issued  has  npt  ex- 
pired. On  the  contract  defendant  avers  that  the  term 
of  said  policies  expired  on  or  about  September  22,  1914. 

The  court  discharged  the  rule  for  judgment  for  want 
of  a  sufficient  aflSdavit  of  defense. 

Error  assigned  was  tiie  order  of  the  court. 

W.  W,  Mentzinger^  Jr.,  with  him  J.  Howard  Patter- 
son, for  appellant. 

Opinion  by  Kbphart,  J.,  March  16, 1917 : 
The  policy  of  live  stock  insurance,  under  which  the 
defendant's  horses  were  insured,  required  the  defendant 
to  pay  a  quarterly  sum  of  money  during  the  lifetime  of 
the  contract,  which  read  for  five  years,  subject  to  the  con- 
ditions named.  One  of  the  conditions  was  that  "this 
policy  shall  be  void if  the  assured  parts  with,  alien- 
ates, or  sells  his  interest  in  the  insured  animal  or  ani- 
mals." The  insured  paid  his  first  premium  when  the 
policies  were  received,  and  the  animals  were  insured  for 
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three  monthe.  During  that  period  he  sold  this  stock 
and  is  relieved  from  liability  for  future  premiuijis. 

The  insurance  company  urges  that  the  defendant  is  a 
member  of  a  mutual  insurance  company,  and  though  the 
provision  in  question  declares  that  the  policy  is  void,  it 
relates  only  to  the  agreement  of  indemnity  contained  in 
the  policy  and  in  no  way  affects  the  promise  of  the  in- 
sured to  pay  premiums,  upon  which  the  agreement  was 
originally  founded;  and  while  his  own  act  may  defeat 
his  right 'to  recover  on  the  policy,  it  does  not  furnish  him 
with  a  legal  defense  to  the  action  upon  the  liability  for 
premiums  which  he  assumed  when  he  became  a  member 
of  this  mutual  company. 

We  learn  from  the  plaintiff's  policy  of  insurance  that 
its  business  was  not  conducted  on  an  assessment  basis, 
but  on  a  cash  premium  basis,  and  while  the  application 
seeks  admission  to  membership,  and  the  rule  of  law  may 
be  that  each  person  insured  in  a  mutual  company  be- 
comes a  member  by  the  fact  of  insurance  ( Susquehanna 
Ins.  Co.  V.  Perrine,  7  W.  &  S.  348,)  it  is  not  true  that 
every  member  is  liable  to  an  assessment  for  losses  sus- 
tained by  the  company.  Those  who  are  infeured  upon  a 
cash  plan  have  already  made  their  full  contribution  to 
the  common  fund,  and  cannot  be  further  burdened: 
Schimpf  &  Son  v.  Lehigh  Val.,  Etc.,  Ins.  Co.,  86  Pa.  373 ; 
Lycoming  Ins.  Co.  v.  Com.,  10  W.  N.  C.  228.  This  com- 
pany had  the  power  to  issue  cash  policies,  but  the  mere 
fact  of  membership  engaged  by  such  policies  does  not 
necessarily  imply  a  liability  to  assessment :  Given  v.  Ret- 
tew,  162  Pa.  638.  And  while  there  is  a  distinction  between 
a  policy  issued  upon  the  credit  of  the  capital  stock  of  the 
company,  and  one  issued  upon  the  reciprocal  obligations 
of  members,  nevertheless  if  there  is  nothing  in  the  insur- 
ance contract  of  a  mutual  company  which  makes  a  cash 
premium  member  liable  for  loss  beyond  the  amount  of 
his  quarterly  premiums,  the  law  governing  members  so 
insured  should  be  more  analogous  to  that  governing  the 
insured  in  a  stock  company.    As  stated  in  Moore  v. 
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Lichtenberger,  26  Pa.  Superior  Ct.  268-272,  "a  premium 
is  the  compensation  paid  a  company  for  the  indemnity 
furnished;  when  the  insurance  is  upon  a  stock  princi- 
ple, the  premium  is  usually  a  sum  certain  or  capable  of 
being  made  certain."  Inasmuch  as  the  losses  to  be  borne 
in  mutual  companies  are  usually  an  indefinite  and  un- 
certain amount,  it  would  appear  that  where  a  cash  pre- 
mium was  paid  it  embraces  all  of  the  policyholder's  lia- 
bility for  losses  of  the  company,  unless  the  statute  or 
by-laws  provided  otherwise.  The  policy  as  issued  was 
taken  subject  to  termination  for  alienation  or  for  any 
cause.  Subsequent  policies  were  necessarily  issued  with 
the  knowledge  of  the  existence  of  cash  premium  policies 
and  the  possible  termination  of  these  policies.  It  is 
difficult  to  see  what  rights  of  the  members  are  injuri- 
ously prejudiced  (and  it  does  not  appear  that  any  have 
been),  or  in  what  manner  the  credit  of  the  company  is 
impaired ;  the  failure  to  pay  the  premiums  after  the  ani- 
mals were  sold  was  sufficient  notice  to  put  the  company 
on  inquiry.  It  has  been  held  that  notwithstanding  the 
alienation  provision  in  the  policy,  interest  in  the  prop- 
erty insured  is  an  essential  link  in  the  relation  of  insur- 
ance. Where  a  company  is  authorized  to  do  business 
both  on  a  cash  and  assessment  basis,  when  one  insures 
on  a  cash  basis  he  is  not  a  member  but  simply  an  insured : 
22  Cyc.  1416.  In  a  mutual  company,  with  due  regard  to 
the  members  composing  it,  in  Wilson  v.  Trumbull  Mut. 
Fire  Ins.  Co.,  19  Pa.  372,  where  a  member  sold  a  stock  of 
goods,  that  was  insured,  several  months  before  the  com- 
pany incurred  a  loss  by  fire,  it  was  held  that  the  member 
was  not  liable  for  any  portion  of  this  loss ;  that  when  he 
sells  his  property  "he  excludes  himself  from  membership, 
and  from  all  liability  thereafter  accruing.  He  is  no 
longer  an  insurer  or  insured.  He  can  claim  no  benefits, 
nor  is  he  bound  for  subsequent  losses."  This  doctrine  is 
reaffirmed  in  Prospect  Dye  Works  v.  Federal  Insurance 
Co.^  33  Pa.  Superior  Ct.  223,  and  Bannister  v.  Spring 
Garden  Mut.  F.  Insurance  Co.,  50  Pa.  Superior  Ct.  45. 
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While  the  rule  thus  stated  may  be  modified  by  contract, 
in  the  instance  now  before  us  this  does  not  appear.  And 
while  animals  subsequently  purchased  might  have  been 
insured  under  the  same  policy,  to  aflfect  such  insurance, 
action  was  necessary  by  the  company  which  amounted  to 
a  reinsurance  under  the  same  policy.  It  is  our  conclu- 
sion that  the  sale  of  the  property,  during  the  lifetime  of 
a  cash  premium  policy,  where  the  premiums  had  been 
paid,  causes  the  policy  to  be  void  both  as  to  the  company 
and  to  the  insured. 

Clause  10  of  the  policy,  which  requires  it  to  be  sur- 
rendered for  cancellation,  does  not  affect  the  proposition, 
and  has  reference  to  policies  that  are  alive.  This  policy 
was  void,  and  the  company  admit  that  had  the  policy 
been  sent  to  the  home  office  at  the  time  the  horses  were 
sold,  there  would  be  no  further  liability  on  the  policy  for 
premiums.  This  being  true,  the  mere  fact  that  it  was 
not  sent  would  not  cause  the  insured  to  be  liable  on  a 
void  policy  for  future  premiums.  There  was  nothing  in 
the  policy  requiring  it  to  be  returned.  The  company  was 
in  no  way  injured  by  this  failure  to  return,  and  the  in- 
sured did  nothing  to  mislead  them. 

The  cases  cited  by  appellant  do  not  conflict  with  the 
principle  here  stated,  as  applied  to  the  facts  in  this  case. 
In  Thropp  v.  Susq.  Mut.  Fire  Insurance  Co.,  125  Pa. 
427,  the  contract  was  essentially  different  and  in  event 
of  alienation  the  insured  had  the  privilege  of  pre- 
senting his  contract  for  cancellation.  And  in  State 
Mut.  F.  Insurance  Co.  v.  Keefer,  9  Pa.  Superior 
Ct.  186,  the  by-laws  provided  that  if  the  policy  be- 
came void  from  any  cause,  the  directors  had  the  right 
to  retain  and  assess  the  premium  note  for  losses  until 
the  policy  was  surrendered  and  cancelled.  This  sus- 
pended the  effect  of  alienation  upon  the  premium  note 
until  this  clause  was  complied  with.  It  was  an  action 
on  the  premium  note,  not  on  the  policy  to  recover  cash 
premiums  as  in  this  case.  Nor  are  we  impressed  with 
the  argument  that  the  word  ^Void"  should  be  taken  to 
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mean  "void^'  when  the  company  is  called  upon  to  meet  a 
loss,  and  "voidable"  when  the  company  so  desired  it  to 
haye  that  meaning. 

After  a  careful  review  of  the  first  affidavit  of  defense, 
we  are  satisfied  that  the  court  did  not  commit  error  in 
refusing  judgment  on  the  plaintiff's  rule.  It  contains 
an  express  allegation  that  at  the  time  the  defendant  ac- 
cepted the  application  and  the  policy,  the  company's 
agent  misrepresented  its  contents ;  that  the  application 
was  procured  by  fraudulent  conduct;  that  the  policy 
did  not  represent  the  policy  the  defendant  understood 
and  believed  he  was  getting.  The  statements,  if  true, 
were  sufficient  to  put  him  off  his  guard,  and  induce  him 
not  to  look  into  and  inquire  more  particularly  concern- 
ing the  contents  of  the  application  and  policy.  A  man 
should  not  be  relieved  from  a  written  contract  upon  the 
ground  of  mutual  mistake  or  fraud  practiced  upon  him 
in  the  making  and  acceptance  of  a  paper  without  specific- 
ally alleging  facts  from  which  the  mistake  or  fraud  may 
be  clearly  and  indubitably  inferred.  Nor  do  we  think 
-that  his  holding  the  policy  for  the  period  of  time  men- 
tioned was  such  a  lack  of  diligence  as  to  charge  him  with 
laches  in  asserting  his  rights;  while  he  must  act 
promptly,  we  are  not  prepared  to  say  that  he  did  not. 
It  becomes  a  matter  of  proof.  Under  the  act  allowing 
an  appeal  in  these  cases,  it  was  said  that  the  act  was 
intended  to  reach  only  clear  cases  of  law,  and  in  doubt- 
ful cases,  especially  those  requiring  broad  inquiry  into 
facts,  the  matter  in  controversy  should  go  to  the  jury : 
Horvitch  v.  Eaton,  51  Pa.  Superior  Ct.  251.  On  this 
phase  of  the  affidavit,  this  rule  is  applicable. 

The  order  of  the  court  below  is  affirmed,  and  a  pro- 
cedendo awarded. 
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Brislin  v.  Hendershot,  Appellant. 

Road  law — County  roads — Employment  of  laborers  by  commis- 
sioners— Salary  board—Acts  of  April  4, 1907,  P.  L,  68,  and  May  11, 
1911,  P.  L.  2U' 

Under  the  Act  of  May  11,  1911,  P.  L.  244,  county  commissioners 
may  employ  laborers  to  repair  county  roads,  and  Ex  their  per  diem 
wages,  without  affirmative  action  by  the  salary  board  created  by 
the  Act  of  April  4,  1907,  P.  L.  58. 

Argued  March  7,  1917.  Appeal,  No.  53,  March  T., 
1917,  by  defendant,  from  order  of  C.  P.  Luzerne  Co., 
June  T.,  1916,  No.'  378,  awarding  mandamus  in  case  of 
John  F.  Brislin  v.  Fuller  R.  Hendershot,  Controller  of 
Luzerne  Co.  Before  Orlady,  P.  J.,  Portek,  Henderson, 
Head,  Kephart,  Trexler  and  Williams,  JJ.    Aflftrmed. 

Petition  for  mandamus  to  compel  approval  of  claim 
for  wages  for  repairing  county  roads. 

The  opinion  of  the  Superior  Court  states  the  case. 

Error  assigned  was  order  awarding  mandamus. 

James  M.  Stacks  for  appellant. 

William  8,  McLean^  Jr.,  County  Solicitor,  and  Wih 
liam  8,  McLean^  for  appellee. 

Opinion  by  Kephart,  J.,  April  16, 1917 : 
The  commissioners  of  Luzerne  County  employed  Bris- 
lin as  a  day  laborer  to  repair  a  county  highway.  They 
fixed  his  compensation  and  later  approved  his  bill  for 
services,  which  the  controller  refused  to  honor,  for  the 
reason  that  the  salary  board  of  that  county  did  not  fix 
and  determine  "the  number  and  compensation  of  the  em- 
ployees" of  the  highway  department  as  provided  by  the 
Act  of  April  4, 1907,  P.  L.  58. 
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Without  discussing  the  scope  of  this  act,  the  Act  of 
May  11, 1911,  P.  L.  244,  provides  an  extensive  system  for 
the  development,  construction  and  care  of  county  roads. 
It  was  the  intention  of  the  legislature  to  place  these  high- 
ways within  the  exclusive  control  of  the  county  commis- 
sioners, not  only  for  the  specific  purposes  there  men- 
tioned, but  to  meet  conditions  which  must  necessarily 
arise  when  the  act  is  put  into  operation.  These  roads 
and  the  traveling  public  would  suffer  greatly  if  on  each 
occasion  of  a  broken  culvert,  plank  on  a  bridge  or  wash- 
out on  a  road,  it  would  be  necessary  to  assemble  the  salary 
board  to  fix  and  determine  what  compensations  should 
be  paid  and  the  number  of  men  who  would  repair  the 
damage.  The  changing  character  of  the  labor  usually  en- 
gaged in  such  work,  and  the  short  space  of  time  some  re- 
main employed,  make  it  necessary  that  someone  close  to 
the  actual  conditions  have  authority  to  act  immediately. 
This  was  the  intention  of  the  Act  of  1911.  Section  1  of 
that  act  provides  that  it  shall  be  the  duty  of  the  county 
commissioners  to  maintain  and  keep  county  highways  in 
repair  and  the  expenses  should  be  paid  by  the  county. 
Section  13  authorizes  the  county  commissioners  to  let  to 
third  parties  by  proposal  and  contract  the  maintenance 
and  repair  of  these  roads,  and  to  pay  the  expense  thereof, 
or  they  may  employ  the  labor  to  make  the  r^airs.  Sec- 
tion 14,  when  read  in  connection  with  the  preceding  sec- 
tion, and  in  the  light  of  the  entire  act,  gives  to  the  county 
commissioners  authority  to  fix  the  per  diem  pay  of  the 
day  laborer  employed  in  connection  with  these  highways. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 
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Smith,  Appellant,  v.  Henry. 

Waters — Diversion  of  waters — Laying  pipe  on  highway — Super- 
visors — Res  adjvdicata. 

In  an  action  to  recover  damages  for  injuries  to  land  from  the  di- 
version of  water  alleged  to  have  been  caused  by  the  improper  con- 
struction of  the  pipes  along  a  highway,  a  verdict  and  judgment 
for  the  defendant  will  be  sustained  where  it  appears  that  the  de- 
fendant lai^  the  pipe  in  question  under  an  order  of  court;  that 
after  the  pipe  had  been  laid  damages  did  not  occub  until  three 
months  thereafter;  that  during  this  time,  the  supervisors  were  in 
control  of  the  highway;  that  they  ratified  and  approved  the  acts  of 
the  defendant;  and  that  the  plaintiff  had  previously  brought  an 
action  against  the  township  for  the  same  injuries,  and  that  this 
action  had  resulted  in  a  verdict  and  judgment  against  the  plaintiff. 

In  such  a  case  the  plaintiff's  right  of  action  was  against  either 
the  township  or  the  wrongdoer.  The  acts  of  the  township  au- 
thorities included  their  own  omission  as  well  as  defendant's  acts. 
The  parties  were  not  liable  as  joint  and  several  tort  feasors.  The 
judgment  in  the  action  against  the  township  was  therefore  con- 
clusive on  the  facts  in  the  action  against  the  defendant. 

Argued  Oct.  24, 1916.  Appeal,  No.  192,  Oct.  T.,  1916, 
by  plaintiff,  from  judgment  of  C.  P.  Blair  Co.,  March  T., 
1916,  No.  333,  on  verdict  for  defendants  in  case  of  Albert 
*  M.  Smith  V.  J.  Luden  Henry  and  Samuel  C.  Tussey.  Be- 
fore Orladt,  p.  J.,  Porter,  Henderson,  Head,  Kephart, 
Trexler  and  Williams,  J  J.    Affirmed. 

Trespass  to  recover  damages  for  injuries  to  land  al- 
leged to  have  been  caused  by  the  improper  construction 
of  a  pipe  along  a  highway.  Before  Searlb,  P.  J.,  special- 
ly presiding. 

From  the  record  it  appeared  that  on  June  17,  1909, 
Samuel  C.  Tussey,  filed  a  bill  in  equity  against  Albert 
Smith  and  two  other  persons,  all  three  being  supervisors 
of  Blair  Township,  and  Amos  Birch,  roadmaster,  to  re- 
strain the  defendants  from  constructing  a  ditch  along  a 
public  highway  in  such  a  way  as  to  cause  water  to  flow 
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on  plaintiflf s  land  where  it  did  not  flow  before.  In  this 
proceeding  the  court  entered  an  order  as  follows :  "And 
now  Deceiliber  20,  1909,  it  is  hereby  ordered,  adjudged 
and  decreed  that  J.  Luden  Henry  is  hereby  appointed  to 
repair  the  road  at  the  point  in  questi9n  by  lands  of  S.  C. 
Tussey,  in  such  way  that  the  water  will  flow  in  the  way 
it  was  wont  to  flow  prior  to  filing  the  bill  of  the  plaintiff 
in  the  above  proceeding.  The  said  work  to  be  done 
under  Mri  Henry's  supervision,  and  at  the  cost  of  Albert 
M.  Smith,  one  of  the  defendants/'  Henry  proceeded 
with  the  work,  and  laid  a  pipe  along  the  road  in  Febru- 
ary, 1912.  The  damages  which  were  alleged  to  have 
been  caused  by  laying  the  pipe  occurred  in  April  or  May 
following.  During  the  interval  the  supervisors  were  in 
control  of  the  road,  and  the  evidence  tended  to  show  that 
they  had  approved  and  ratified  the  acts  of  Henry.  Sub- 
sequently in  1911  Albert  M.  Smith  brought  an  action  of 
trespass  against  the  township  for  the  alleged  damage 
resulting  from  the  laying  of  the  pipe.  The  suit  resulted 
in  a  verdict  and  judgment  in  favor  of  the  township. 

The  court  charged  in  part  as  follows : 

["They  claim  J.  Luden  Henry  was  acting  under  the 
authority  of  the  court,  and  you  will  see  that,  before  this 
action  took  place,  Judge  Bell  did  appoint  J.  Luden 
Henry,  there  being  some  trouble  among  the  supervisors, 
and  the  plaintiff  in  this  case  being  one  of  the  supervisors. 
Judge  Bell  did  appoint  J.  Luden  Henry  to  act,  and  as- 
sume the  function  of  the  board  of  supervisors  of  the 
township  in  repairing  this  road,  and  he  was  directed  by 
the  order  of  the  court  so  to  repair  the  road,  that  the 
water  would  flow  where  it  was  wont  to  flow — that  would 
be  down  the  natural  water  course.  Now,  Mr.  Henry, 
acting  under  the  order  of  the  court,  and  assuming  practi- 
cally the  duties  of  a  supervisor,  went  out  and  put  in  this 
pipe.  Mr.  Henry  would  have  practically  the  same  au- 
thority as  a  supervisor  would  have;  he  would  have  to 
substantially  comply  with  the  order  of  the  court.  The 
public  roads  of  a  township  are  subject  to  the  control  of 
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the  supervisors.  This  authority  is  expressly  given  by 
the  general  road  law  of  June  13,  1836,  P.  L.  551.  They 
are  required  to  keep  the  road  in  good  condition,  and  clear 
of  all  impediments  of  easy  and  convenient  travel.  The 
thirty-third  section  gives  them  power  to  enter  upon  such 
land  where  the  public  road  is  located,  to  keep  open,  main- 
tain, and  repair  all  such  ditches  and  drains  to  the  same 
as  they  shall  judge  necessary  to  keep  the  water  from 
the  road.  So  you  see,  gentlemen,  that  the  supervisors 
have  great  authority  in  making  ditches  and  drains,  and, 
unless  that  authority  is  abused,  when  they  are  acting 
honestly,  and  in  the  conscientious  pursuit  of  their  duties, 
they  are  not  liable  in  law,  unless  they  abuse  the  duties 
they  have,  and  the  authority  to  make  drains  and  ditches. 
Mr.  Henry  went  there  practically  as  a  supervisor.  He 
states  how  he  put  in  this  drain,  and  we  know  of  no  evi- 
dence which  will  show  that  that  drain  was  put  in  prop- 
erly.'H     (27) 

["What  negligent  act  did  Mr.  Henry  do?  You  have 
heard  him  upon  the  stand.  You  have  seen  his  manner  of 
testifying.  What  wrongful  act  did  he  do?  He  put  this 
drain  about  ten  feet,  and  then  left  ten  feet  between  the 
end  of  the  drain  and  the  easement  of  the  plaintiff — ^this 
right  of  way.  He  also  contends  it  was  placed  in  a  natural 
watercourse;  and  as  we  said,  about  the  watercourse, 
it  was  determined  by  Judge  Bbll^  and  you  Would  have 
been  upon  the  ground  and  seen.  Where  would  the  water- 
course go  if  there  was  no  road  at  all?  You  have  been  on 
the  ground;  you  have  heard  the  evidence  of  a  large 
number  of  witnesses  where  the  natural  watercourse 
would  be.  I  think  they  all  testified,  if  there  were  no  road 
there,  the  water  would  all  go  down  about  the  place  where 
this  pipe  is  now  placed.  Was  that  pipe  placed  in  the 
natural  watercourse?  That  is  the  one  thing  for  you  to 
decide.  If  Mr.  Henry  placed  that  pipe  in  the  natural 
watercourse,  and  the  amount  of  water,  which  would 
naturally  go  down  there,  went  through  that  pipe,  then, 
gentlemen,  the  plaintiff  cannot  recover  in  this  case. 
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"Plaintiff  seems  to  complain  that  he  did  not  carry  this 
pipe  across  this  easement,  and  into  this  ditch.  He  was 
not  bound  to  do  that  in  the  exercise  of  his  authority.  He 
would  have  the  same  authority  as. a  supervisor.  A  su- 
pervisor would  not  be  bound  to  do  this,  if  the  water,  com- 
ing out  of  the  old  pipe,  went  down  to  the  breaker,  and 
across  to  the  ditch,  he  would  have  the  same  right.  He 
was  not  obliged  to  run  the  pipe  over  the  road  of  this 
plaintiff,  and  into  this  ditch ;  if  he  made  that  culvert  in 
a  proper  manner,  and  was  guilty  of  no  negligence  in  so 
doing,  and  placed  it  in  the  natural  watercourse,  then 
there  can  be  no  recovery  in  this  case."]     (28) 

["But  the  defendants  go  further,  and  say  that  this  act 
was  accepted  by  the  supervisors— this  act  of  J.  Luden 
Henry  was  accepted  by  the  supervisors,  and  that,  after 
this  acceptance,  a  suit  was  brought  against  them  for  the 
very  same  injury.  Gentlemen,  the  three  supervisors 
have  been  upon  the  stand,  and  they  have  testified,  as  we 
recollect,  that  they  did  accept  this  road,  that  they  rati- 
fied the  acts  of  Mr.  Henry,  that  they  considered  that  this 
pipe  was  put  in  the  natural  watercourse,  where  they 
would  put  it,  and  they  approved  his  acts,  and,  therefore, 
the  acts  of  Mr.  Henry  became  the  acts  of  the  supervisors. 
If  they  determined  to  maintain  that,  and  that  ratifica- 
tion, as  they  allege,  was  done  before  this  suit  was  brought 
— if  you  believe  those  supervisors,  gentlemen,  and  they 
are  uncontradicted,  then  there  would  be  no  recovery  in 
this  case,  because  of  the  fact  that  a  suit  was  brought 
against  these  supervisors  for  this  very  action,  and  Judge 
Evans  decided  that  it  could  not  be  maintained.  So,  gen- 
tlemen, if  you  should  find  that  the  supervisors,  before 
that  suit  was  brought,  and  I  say  the  evidence  is  uncontra- 
dicted— if  you  believe  these  three  men,  why  then  you 
would  have  to  find  a  verdict  for  the  defendant  in  this 
case.'']     (29) 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 
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Errors  assigned ,  among  others,  were   (27-29)  above 
instructions  quoting  them  and  (46)  refusal  of  binding 
instructions  for  plaintiflf. 

John  M.  Snyder  and  Thos.  H.  Greevy,  for  appellant. 

B.  F:  Warfel,  with  him  W.  I.  Woodcock,  for  appellees. 

Opinion  by  Kbphart,  J.,  March  7, 1917 : 
The  present  action  is  the  outcome  of  a  series  of  actions 
wherein  adjoining  landowners  contend  over  the  flow  of 
surface  water.  ' 

I  In  Tussey  v.  Clark,  45  Pa.  Superior  Ct  433,  where 
some  of  the  facts  on  which  this  case  rests  were  under 
consideration,  this  court,  in  speaking  of  the  order  of  the 
court  below,  which  followed  the  grant  of  a  preliminary 
injunction,  said :  "The  order  referred  to  was  clearly  a 
mandatory  order  and  issued  without  any  sort  of  author- 
ity on  the  state  of  the  record  then  existing."  In  that 
proceeding  the  present  appellant  as  a  supervisor  was  en- 
joined from  constructing  a  ditch  along  the  public  road. 
The  appellant,  disregarding  the  restraining  order,  con- 
tinued the  work;  an  attachment  was  asked  for  and  at 
the  conclusion  of  the  hearing  the  court  below  made  the 
order  referred  to.  In  it  J.  Luden  Henry  was  appointed 
to  repair  the  road  so  that  the  water  would  flow  "in  the 
way  it  was  wont  to  flow  prior  to  the  filing  of  the  bill." 
Henry  complied  with  the  order  by  placing  a  large  pipe 
underneath  the  road  and  then  endeavored,  in  the  same 
proceeding,  to  collect  the  cost  thereof  from  this  appel- 
lant. In  disposing  of  that  question  Judge  Henderson, 
in  Tussey  v.  Clark,  supra,  made  the  statement  referred 
to.  This  court  did  not  pass  on  the  court's  authority  to 
make  such  an  order  in  a  proper  case,  nor  did  it  express 
any  opinion  as  to  the  protection  that  would  be  afforded, 
the  court's  officer  acting  under  and  executing  the  order, 
nor  did  it  preclude  the  appellees  in  any  subsequent  ac- 


Digitized  by 


Google 


SMITH,  AppeUant,  v.  HENRY.  543 

638,  (1917).]  Opinion  of  the  Court. 

tion  from  showing  the  existence  of  a  culvert  at  the  point 
where  the  new  pipe  had  been  placed. 

The  present  case  was  carefully  tried  by  able  counsel. 
It  continued  over  two  days,  considerable  testimony  was 
taken,  the  jury  had  the  advantage  of  a  view  of  the  prem- 
ises, and  were  carefully  instructed  by  the  trial  judge  on 
each  question  raised.  Forty-eight  assignments  of  error 
are  presented  for  our  consideration.  They  need  not  be 
discussed  in  detail.  The  learned  trial  judge  submitted 
the  case  to  the  jury  to  determine  whether  Henry,  in  com- 
plying with  the  order  of  the  court,  wrongfully  diverted 
more  water  than  would  naturally  flow  towards  plaintiff's 
easement,  the  right  of  way,  or  if  the  pipe  was  placed  in  a 
natural  water  course. 

When  the  appellant's  predecessor  in  title  was  granted 
this  easement  of  right  of  way  from  his  farm  to  the  public 
road,  he  had  the  right,  and  it  was  his  duty,  to  take  such 
care  of  it  as  would  carry  the  waters  flowing  naturally 
across  the  way  to  the  ditch  or  ravine  below.  For  this 
purpose  he  could  have  entered  on  defendant  Tussey's 
ground  and  made  a  ditch  that  would  have  prevented 
further  trouble.  It  appeared  in  the  evidence  that  on 
one  of  the  former  suits  this  right  was  expressly  conceded. 
There  was  evidence  that  the  pipe  was  placed  in  "the 
lowest  part  of  the  ravine  or  road"  where  the  accumula- 
tions from  the  upper  side  of  the  road  would  and  did 
naturally  flow.  The  lane  or  right  of  way  for  a  short 
distance  paralleled  the  public  road  and  at  the  point 
where  the  pipe  was  placed  under  the  road  it  was  but  a 
few  feet  away.  It  was  an  easy  matter  for  the  appellant 
at  a  small  cost  to  have  taken  care  of  this  water  by  a 
culvert  similar  to  the  one  on  the  road  or  by  breakers 
along  his  right  of  way.  Where  the  officers  turn  water 
from  a  road,  in  a  suitable  place  and  along  a  grade  or 
course  over  which  it  naturally  flows,  the  township  is  not 
liable  for  the  consequences  of  such  an  exercise  of  dis- 
cretion^ nor  would  any  one  acting  for  them  under  im 
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order  of  the  court.  It  must  be  made  to  appear  that  the 
plan  adopted  is  unjustifiable  and  unreasonable. 

The  pipe  was  placed  under  the  road  in  the  latter  part 
of  February,  and  the  damage  was  done  in  April  or  May 
following.  During  this  time  the  supervisors  were  in 
control  of  the  highway.  It  is  in  evidence  that  the  acts 
of  Henry  were  ratified  and  approved  by  them.  If  Henry 
proceeded  without  authority,  and  was  not  protected  as  a 
court  officer,  because  the  court  was  without  jurisdiction 
to  make  an  order,  these  acts  of  the  township  officers 
would  fix  on  the  township  liability.  It  was  after  Henry 
had  departed,  and  before  the  damage  was  done,  that  the 
township  authorities  knew  of  Henry's  acts.  If  Henry 
had  violated  his  instructions  by  not  causing  the  water 
to  flow  "where  it  was  wont  to  flow,"  or  as  a  trespasser 
he  committed  the  acts  complained  of,  the  township  then 
would  be  liable  therefor.  If  his  work  on  the  public  high- 
way rendered  the  adjoining  properties  unsafe  or  unlaw- 
fully damaged  them,  it  was  the  duty  of  the  township  au- 
thorities, knowing  of  it,  to  take  proper  measures  to  pro- 
tect them.  The  township  could  not  tolerate  unlawful 
excavations  or  ditches  in  its  highways  if  the  water  cul- 
vert was  such,  and  claim  exemption  from  liability  for  in- 
juries caused  merely  because  the  work  had  been  done 
by  another.  Thus  it  has  been  held  that  a  person  open- 
ing a  street  under  an  invalid  permit  was  a  trespasser  and 
if  his  work  made  the  street  unsafe  for  travel,  it  was  the 
duty  of  the  borough  authorities,  having  notice,  to  take 
proper  measures  to  protect  the  public  against  it.  If 
they  did  not,  and  injuries  resulted,  they  were  liable: 
Boyle  V.  Hazleton  Boro.,  171  Pa.  167;  Beloud  v.  Sayre, 
56  Pa.  Superior  Ct.  215.  If  damage  had  immediately 
arisen,  his  liability,  acting  as  a  trespasser,  would  have 
preceded  the  liability  of  the  supervisors.  They  were  re- 
quired to  have  notice.  It  is  unquestionably  the  law, 
where  one  negligently  interferes  with  a  highway,  he  is 
at  once  liable  to  a  party  injured  from  the  moment  the  in- 
jury takes  place.  But  taking  the  case  in  its  strongest 
aspect  for  the  appellant,  his  right  of  action,  under  the 
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facts,  was  against  either  the  township  or  the  wrongdoer. 
The  acts  of  the  township  authorities  included  their  own 
t>mission  as  well  as  Henry's  acts.  Plaintiff  made  an 
election  as  to  which  he  woujd  sue :  Brookville  Boro.  v. 
Arthurs,  130  Pa.  501 ;  Brookville  Boro.  v.  Arthurs,  152 
Pa.  334.  He  brought  an  action  against  the  township  in 
1911  for  this  identical  damage.  A  verdict  was  recovered 
against  thie  appellant  upon  which  a  judgment  was  en- 
tered. The  appellees  contend  that  this  action  was  res 
adjudicata.  The  parties  were  not  liable  as  joint  and 
several  tort  feasors.  The  judgment  in  the  action  against 
the  township  would  be  conclusive  on  the  facts  in  this 
case:  Gates  v.  Pennsylvania  Eailroad,  150  Pa.  50; 
Fowler  v.  Jersey  Shore  Boro.,  17  Pa.  Superior  Ot  366 ; 
Burrell  Twp.  v.  tJncapher,  117  Pa.  353-362. 

The  court  below,  however,  permitted  the  jury  to  find 
when  the  ratification  and  approval  took  place.  The  evi- 
dence showed  that  it  was  in  1910  or  1911  and  the  court 
held  that  if  it  was  before  the  action  against  the  township 
was  instituted,  the  appellant  could  not  recover.  The 
court  could  have  gone  further  and  held  that  the  act  of 
the  township  officer^,  with  full  knowledge  of  the  pipe's 
existence,  the  manner  of  its  construction  and  its  relation 
to  adjoining  lands  since  the  February  before  the  injury 
occurred,  amounted  to  an  adoption  of  Henry's  acts. 

The  supervisors  are  empowered  to  cut  open,  maintain 
and  repair  drains  and  ditches  through  adjoining  lands 
as  they  deem  necessary  to  carry  the  water  from  the  road. 
They  are  also  empowered  to  build  culverts,  ditches,  and 
breakers  in  highways.  The  supervisors  of  the  township 
have  control  of  the  public  roads;  they  are  required  to 
keep  the  roads  free  from  all  impediments  to  easy  and 
convenient  travel :  Hall  v.  Eine,  60  Pa.  Superior  Ct  401- 
405.  ^^Where  there  are  no  streams  and  no  defined  water 
courses,  but  the  flow  is  over  the  surface  of  a  field  or 
fields,  a  large  discretion  is  vested  in  supervisors  as  to 
the  most  practical  and  efficient  method  of  disposing  of 
water,  to  the  end  that  the  roadbed  may  be  protected 
Vol.  lxvi— 35 
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from  waehing'^ :  Hall  v.  Eine,  supra.  The  learned  judge 
declined  to  hold  that  every  act  of  Henry^s  was  protected 
by  the  order  of  the  court.  He  found  that  the  work  was 
properly  done  but  charged  the  jury  that  if  Henry,  by 
that  work,  wrongfully  diverted  the  water,  the  plaintiff 
could  recover.  He  was  held  to  a  reasonable  compliance 
of  the  court's  order.  To  this  extent,  there  is  no  doubt 
that,  as  he  was  the  court's  officer,  he  was  protected  by  its 
order. 

We  are  not  able  to  say  what  bearing  the  equity  case 
between  the  appellant  and  the  plank  road  company  in 
1902  had  in  the  present  controversy..  The  record  of  that 
case,  though  offered  in  evidence,  is  not  printed  in  the 
paper  books.  If  it  influenced  or  controlled  the  subject- 
matter  in  controversy  it  was  certainly  admissible.  If 
the  present  township  took  over  or  became  charged  with 
the  care  of  an  abandoned  turnpike,  then,  inasmuch  as 
Henry  was  acting  in  the  capacity  of  a  supervisor  (or  if 
he  was  acting  as  a  trespasser,  his  acts  being  adopted  by 
the  township)  this  record  would  certainly  be  competent . 
evidence  to  show  the  disposition  of  the  same  question 
here  raised  in  that  action.  The  assignments  of  error 
which  complain  of  the  admission  of  this  and  other  rec- 
ords are  not  self-sustaining.  Considering  them  on  their 
merits,  the  cross-examination  on  this  record,  and  the  ad- 
mission of  this  and  other  records  in  evidence  was  proper 
to  a  clear  understanding  of  the  case. 

The  charge  of  the  court  was  free  from  any  error  prej- 
udicial to  the  plaintiff.  The  case  was  well  tried,  and 
the  judgment  is  affirmed. 
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Tressler^s  Estate. 

Equity — Specific  performance — Sale  of  real  estate — Proceeding 
in  Orphans'  Court — Sale  to  tenant — Evidence. 

Where  a  purchaser  of  real  estate  by  parol  is  in  possession  as  a 
tenant;  and  there  is  a  cotenant  in  possession  with  the  purchaser, 
and  the  landlord  directs  the  cotenant  to  pay  the  rent  to  the  pur- 
chasing tenant  as  owner,  and  the  tenant  so  pays  the  rent,  this  will 
effect  such  a  change  of  possession  that  with  the  payment  in  part  of 
the  purchase-price,  will  enable  the  vendee  to  enforce  specific  per- 
formance of  the  contract  of  sale  in  the  Orphans'  Court  after  the 
death  of  the  vendor. 

Specific  performance  of  an  oral  contract  to  sell  real  estate  will 
be  enforced  in  a  proceeding  in  the  Orphans'  Court  against  a  dece- 
dent's estate,  where  the  evidence  shows  that  the  decedent  made 
several  declarations  that  he  had  sold  the  property  in  question  to 
the  petitioner;  that  the  property  was  a  double  house,  one-half 
occupied  by  the  petitioner  as  a  tenant  and  the  other  half  by  an- 
other tenant;  that  the  decedent  had  directed  the  other  tenant  to 
pay  the  rent  to  petitioner  which  he  did;  that  the  decedent  had 
given  the  petitioner  a  receipt  for  $100  "in  full  for  house  and  lot" ; 
and  that  decedent  had  taken  petitioner's  son  on  the  premises  and 
pointed  out  to  him  the  boundary  lines. 

In  such  a  case  the  fact  that  the  purchase-price  was  $100  while 
the  real  value  of  the  property  was  over  $600  is  immaterial,  if  it  is 
shown  that  the  decedent  was  a  friend  of  the  petitioner,  that  the 
latter  was  a  cripple ;  that  decedent  had  stated  that  he  had  made  the 
sale  so  that  his  friend  would  *^ot  need  to  move  around,"  and  that 
decedent  by  his  will  attempted  to  give  all  his  property  to  charity. 

Argued  Oct.  25, 1916.  Appeal,  No.  246,  Oct.  T.,  1916, 
by  John  Tressler,  Executor  of  John  P.  Tressler,  deceased, 
in  his  own  behalf  as  such  Executor,  and  on  behalf  of  Wil- 
liam P.  Tressler,  Alice  Ziegler  et  al..  Collateral  heirs  of 
John  P.  Tressler,  deceased,  from  decree  of  O.  C.  Nor- 
thumberland Co.,  May  T.,  1915,  No.  22,  awarding  specific 
performance  in  Estate  of  John  P.  Tressler,  deceased.  Be- 
fore ORLADT,  p.  J.,  PORTBB,  HENDERSON,  HEAD,  KePHART, 

Trbxler  and  Wiluams,  J  J.    Afllrmed. 
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Petition  for  specific  performance.  Before  Cummings, 
P.J. 

The  facte  are  stated  in  the  opinion  of  the  Superior 
Court. 

Error  assigned  was  decree  awarding  specific  perform- 
ance. 

W.  J.  Sanders,  with  him  Geo.  B.  Reimensnyder,  for . 
appellants. — The  receipt  was  improperly  admitted  in 
evidence:  Mellon  v.  Davison,  123  Pa.  298;  Ferguson  v. 
Staver,  33  Pa.  411;  Mason  v.  Ammon,  117  Pa.  127; 
Hammer  v.  McEldowney,  46  Pa.  334;  Soles  v.  Hickman, 
20  Pa.  180;  Kanney  v.  Byers,  219  Pa.  332;  Tighe  v.  Do- 
ran,  7  Kulp  124;  Safe  Dep.  &  Trust  Co.  of  Pittsburgh  v. 
Diamond  Coal  &  Coke  Co.,  234  Pa.  100. 

The  evidence  was  insufficient  to  support  the  decree: 
Soles  V.  Hickman,  20  Pa.  180;  Mellon  v.  Davison,  123 
Pa.  298;  Rineer  v.  Collins,  156  Pa.  342;  Derr  v.  Acker- 
man,  182  Pa.  591;  Brawdy  v.  Brawdy,  7  Pa.  157.      ' 

The  receipt  giving  no  description  or  identification  of 
the  property  and  the  parol  evidence  being  so  uncertain 
and  conflicting  with  the  description  given  in  the  petition 
for  citation,  specific  performance  cannot  be  enforced: 
Agnew  V.  Southern  Land  Co.,  204  Pa.  192;  Doolittle's 
Est.,  40  P.  L.  J.  394. 

A  tenant  in  possession  cannot  be  a  purchaser  by  parol 
without  a  formal  surrender  of  his  possession  under  the 
lease  and  a  resumption  of  it  under  the  contract  of  pur- 
chase. The  same  principle  is  ruled  in,  Bassler  v.  Niesly, 
2  S.  &  R.  352;  Soles  v.  Hickman,  20  Pa.  180;  Mason  v. 
Ammon,  117  Pa.  127;  Hammer  v.  McEldowney,  46  Pa. 
334;  Ergood's  Est,  1  Pearson  399. 

J.  P.  Carpenter,  with  him  F.  A.  Witmer,  for  appellee. 
— The  decree  was  proper :  Williams  v.  Landman,  8  W.  & 
S.  55 ;  Pugh  V.  Good,  3  W.  &  S.  56 ;  Jamison  v.  Dimock, 
95  Pa.  52;   Taylor  v.  Gould,  57  Pa.  152;  Wonsetler  v. 
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Wonsetler,  23  Pa.  Superior  Ct.  321 ;  Holt  v.  McWilliams, 
21  Pa.  Superior  Ct.  137;  Greenwich  Coal  &  Coke  Co.  v. 
Learn,  234  Pa.  180;  Brown  v.  Baily,  159  Pa.  121;  Parry 
V.  Miller,  247  Pa.  45. 

Opinion  by  Kbphaet,  J.,  March  7, 1917: 

This  is  a  proceeding  to  enforce  specific  performance 
of  John  P.  Tressler's  contract  under  the  Act  of  April  28, 
1899,  P.  L.  157,  Sec.  4,  for  a  double  house  and  lot  in 
Herndon,  Northumberland  County,  fronting  fifty-two 
feet  on  East  Pottsville  street,  and  of  an  even  width  one 
hundred  feet  in  depth. 

"Belief,  therefore,  is  not  the  absolute  right  of  either 
party — ^it  is  of  grace  only,  and  rests  in  the  discretion  of 
the  court  to  be  exercised  upon  a  consideration  of  all  the 
circumstances  of  the  case'^ :  Rennyson  v.  Rozell,  106  Pa. 
407.  Elias  Bohner,  the  vendee,  was  a  tenant  occupying 
one  side  of  this  double  house.  In  December,  1914,  Tress- 
ler,  the  then  owner  of  the  premises,  sold  this  property  to 
Bohner  by  parol  agreement  During  this  month  and 
afterwards,  he  told  a  number  of  persons  that  ho  had  sold 
the  property  to  the  petitioner,  and  that  Bohner  was  the 
owner.  He  repeated  this  statement  in  the  presence^  of 
Bohner  and  at  least  two  other  witnesses,  explaining  his 
reasons  for  selling  the  property.  About  the  time  the 
sale  was  made  he  took  the  vendee's  son  on  the  premises 
and  pointed  out  the  division  lines  of  the  property,  indi- 
cating its  width  and  depth.  He  stated  to  him.  and  an- 
other witness  that  the  deed  was  to  be  delivered  about 
April  1,  1915.  The  .contract  price  was  ^100.  He  gave 
Bohner  a  receipt  for  f  100,  dated  December  4, 1914,  which 
read  "in  full  for  house  and  lot."  When  the  tenant  of  the 
other  side  of  the  property  went  to  pay  his  rent  to  Tress- 
ler,  he  was  told  by  Tressler  that  he  did  not  own  the  prop- 
erty, that  he  had  sold  it  to  Bohner,  and  that  the  tenant 
should  pay  the  rent  to  Bohner.  This  the  tenant  did  dur- 
ing the  lifetime  of  Tressler.    Bohner,  since  the  sale,  has 
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continned  to  exercise  acts  of  ownership  over  the  prop- 
erty. 

We  think  the  evidence  warranted  a  decree  of  specific 
performance  of  contract  for  the  reason  assigned  by  the 
statute,  that  "it  would  be  against  equity  to  rescind  the 
same."  Every  essential  of  an  oral  contract  was  proven 
by  competent  witnesses.  The  receipt  given  to  the  ap- 
pellee was  not  the  basis  of  the  contract,  but  as  the 
learned  court  found,  "it  was  admissible  to  prove  payment 
of  consideration.'*  It  was  an  aid  in  establishing  the  con- 
tract Appellee  did  not  rest  his  case  solely  on  this  re- 
ceipt, and  the  authorities  relied  on  by  the  appellant  as 
to  the  eflfect  of  the  receipt  as  a  contract  do  not  apply  to 
the  facts  in  this  case. 

In  an  action  to  enforce  specific  performance  of  an  un- 
written contract,  open,  notorious,  and  exclusive  posses- 
sion in  the  vendee  is  necessary  to  take  the  parol  contract 
out  of  the  statute.  Where  a  tenant  is  in  possession  of  the 
premises  under  a  lease,  and  purchases  the  premises  by 
parol,  there  must  be  a  formal  surrender  of  his  possession 
under  the  lease  and  a  resumption  of  it  under  the  con- 
tract of  purchase :  Greenlee  v.  Greenlee,  22  Pa.  225-237. 
So  it  has  been  held  that  the  purchaser  under  a  parol 
agreement  in  possession  when  the  agreement  was  made, 
cannot  buy  from  his  landlord  by  parol,  for  being  already 
in  possession  his  continued  possession  will  not  avail  him, 
the  sale  being  unaccompanied  by  some  notorious  act  that 
equity  demands  as  the  substitute  for  a  written  contract : 
Jones  V.  Peterman,  3  S.  &  B.  543 ;  Greenlee  v.  Greenlee, 
supra;  Lincoln  v.  Africa,  228  Pa.  546;  Hill  v.  Meyers, 
43  Pa.  170;  Brawdy  v.  Brawdy,  7  Pa.  157.  But  where 
a  tenant  in  possession  is  directed  to  pay  rent  to  the  pur- 
chaser by  parol,  this  is  such  a  delivery  of  possession  as, 
with  the  payment  of  the  purchase-price,  will  enable  the 
vendee  to  maintain  ejectment :  Williams  v.  Landman,  8 
W.  &  S.  55.  The  contract  of  the  vendee  was  sustained 
where  the  evidence  showed  that  the  vendee,  subsequent  to 
the  sale  under  a  parol  agreement,  had,  by  parol,  leased 
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the  premises  to  the  vendor :  Pugh  v.  Good,  3  W.  &  S.  56. 

From  these  different  principles  it  follows  that  where 
the  purchaser  is  in  possession  of  the  premises  as  a  tenant^ 
and  there  is  a  cotenant  in  possession  with  the  purchaser, 
and  the  landlord  directs  the  cotenant  to  pay  the  rent  to 
the  piUrchasing  tenant  as  owner,  and  the  tenant  so  pays 
the  rent,  this  will  eflfect  such  a  change  of  possession  that, 
with  the  payment  in  part  of  the  purchase-price,  will 
enable  the  vendee  to  enforce  in  equity  specific  perform- 
ance, of  the  contract  of  sale.  Possession,  to  satisfy  the 
requirement  of  equity,  was  taken  by  the  vendee  from 
Bubb,  the  tenant,  when  he  duly  attorned  as  tenant  to 
Bohner,  the  purchaser. 

It  may  be  accepted  as  a  general  rule  that  possession 
under  a  contract  of  sale,  and  payment  of  part  of  the 
purchase-price,  will  entitle  the  vendee  to  specific  per- 
formance of  contract:  Haslet  v.  Haslet,  6  Watts  464; 
Jamison  v.  Dimock,  95  Pa.  52;  Fay's  Est,  213  Pa.  428. 
Allen's  Est.,  1  W.  &  S.  383,  is  not  opposed  to  this  ruling. 
In  that  case  there  were  two  specific  and  distinct  parcels 
of  land,  but  the  general  principle  as  expressed  in  36  Cyc. 
668  would  seem  to  be  opposed  to  the  doctrine  enunciated 
in  Allen's  Estate,  supra.  "Where  there  is  an  entire  con- 
tract for  the  sale  of  distinct  parcels  to  the  vendee  for  a 
gross  price,  his  possession  of  one  of  the  parcels  is  deemed 
to  be  a  possession  of  all.  On  the  other  hand,  where  the 
contract  is  not  for  a  gross  price,  but  the  price  is  appor- 
tioned among  the  several  parcels,  possession  and  im- 
provement of  one  of  the  parcels  is  not  a  part  performance 
as  to  the  others." 

Considering  the  petitioner's  evidence  as  to  the  lines  of 
the  property,  "If  the  evidence  prove  the  location  and 
quantity  of  the  land  with  sufficient  precision  to  enable 
the  jury  to  determine  them,  so  as  to  direct  how  a  sur- 
veyor may  run  it  oflf  from  the  residue  of  the  tract,  the 
boundaries  are  sufficiently  certain  in  the  case  of  parol 
sale,  or  gift" :  Bums  v.  Sutherland,  7  Pa.  103 ;  Fay's 
Est.,  supra.    The  witness  to  whom  Tressler  pointed 
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out  the  lines  went  over  the  ground  and  from  the  descrip- 
tion given  by  Tressler  the  present  description  is  obtained. 
The  receipt  stubs  should  not  have  been  received  in  evi- 
dence. There  is  nothing  on  the  record  to  show  the  cir- 
cumstances under  which  they  were  made  or  that  Bohner 
knew  anything  about  them.  It  was  not  necessary  for 
the  petitioner  to  show  improvements  for  which  he  could 
not  be  compensated  in  damages  in  order  to  effect  a  re- 
covery. 

The  contract  price  was  f  100.  There  was  evidence  that 
the  property  was  worth  from  |500  to  f  1,200.  It  is  true, 
as  a  general  proposition,  when  a  price  is  grossly  unrea- 
sonable, or  inadequate  or  a  contract  is  in  other  respects 
inequitable,  equity  will  refuse  to  lend  its  aid  to  the  en- 
forcement of  such  contract.  But  it  appears  that  Tress- 
ler was  of  a  charitable  disposition,  and  Bohner  was  his 
friend,  whom  he  pitied  because  of  his  crippled  condition. 
He  stated  to  Shaflfer  that  he  sold  the  property  to  Bohner 
"reasonable,  right,"  so  that  he  would  "not  need  to  move 
around."  When  Tressler  died  he  attempted  to  give  all 
his  property  to  charity.  His  will  contains  bequests  for 
fifteen  or  more  charitable  purposes.  While  the  will  may 
have  been  made  within  the  time  prohibited  by  law,  it 
does  not  affect  its  use  in  the  present  hearing  to  show  the 
testator^s  inclination  to  be  charitable  and  explain  the 
reasonable  probabilities  of  his  conveyance  to  Bohner. 
Prom  this  and  the  other  evidence  in  the  case,  we  do  not 
wonder  that  he  sold  the  house  to  this  cripple  for  the 
consideration  named,  even  if  it  was  worth  the  amount 
claimed.  If  such  contract  were  rescinded,  the  petitioner 
could  not  be  compensated  in  damages,  if  that  evidence 
was  a  necessary  factor  in  this  case.  The  parties  were 
brought  "face  to  face"  with  each  other,  as  suggested  in 
Shaffer's  Est.,  205  Pa.  150,  and  acknowledged  their  con- 
tract. The  court  was  not  in  error  in  carrying  it  into 
effect. 

The  decree  is  afOrmed  at  the  cost  of  the  appellants. 
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Stanka  v.  Shamokin  Borough,  Appellant. 

Negligence — Boroughs — Sidewalks — Tile  name  plate  in  sidewdLh 
— Slippery  pavement — Snow. 

A  municipality  peed  npt  adopt  the  Tery  best  street  paying  con- 
struction. It  is  required  to  use  or  cause  to  be  used  materials  that 
will  make  it  reasonably  safe  for  persons  to  walk  upon. 

A  municipality  cannot  be  charged  with  negligence  in  the  selec- 
tion of  material  for  street  paving  construction  where  the  ordinary 
pedestrian  in  walking  over  the  pavement  secures  the  adhesion  neces- 
sary to  prevent  him  from  slipping.  It  is  not  required  to  use 
material  that  will  secure  immunity  from  injury.  The  selection  of 
materials  ordinarily  safe  for  the  traveling  public  is  a  matter  within 
the  discretion  of  the  municipal  officers,  and  the  jury  should  not  be 
permitted  to  pass  upon  the  suitability  of  such  materials  for  side- 
walk construction. 

Argued  Oct  27, 1916.  Appeal,  No.  282,  Oct.  T.,  1916, 
by  defendant,  from  judgment  of  C.  P.  Northumberland 
Co.,  Feb.  T.,  1915,  No.  79,  on  verdict  for  plaintiff  in  case 
of  Wadyslaw  W.  Stanka  v.  Shamokin  Borough.    Before 

OBLADY,    p.    J.,    POETEE,    HENDERSON,    HEAD,    KBPHAET, 

Tebxlee  and  Williams,  J  J.   Eeversed. 

Trespass  to  recover  damages  for  personal  injuries. 
Before  Cummings,  P.  J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court. 

Verdict  and  judgment  for  plaintiff  for  flOO.  Defend- 
ant appealed. 

Error  assigned,  among  others,  was  in  refusing  judg- 
ment for  defendant  non  obstante  veredicto. 

J.  A.  Welsh,  with  him  R.  J.  Olick,  for  appellant. — 
Plaintiff  was  not  entitled  to  recover :  Erie  v.  Magill,  101 
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Pa.  616;  Boyle  v.  Mahanoy  City,  187  Pa.  1;  Pittsburgh 
Southern  Ey.  v.  Taylor,  104  Pa.  306;  Robb  v.  Connells- 
ville  Borough,  137  Pa.  42;  Stackhouse  v.  Vendig  &  Co., 
166  Pa.  582;  Seddon  v.  Bickley,  153  Pa.  271;  King  v. 
Thompson,  87  Pa.  365;  Canavan  v.  Oil  City,  183  Pa.  611. 

J.  B.  Reimensnyder^  with  him  Albert  Lloyd,  for  ap- 
pellee.— The  slippery  title  name  plate  was  the  proximate 
cause  of  the  injury:  Eagle  Hose  Co.  v.  Electric  Light 
Co.,  33  Pa.  Superior  Ct.  581 ;  Burrell  Twp.  v.  Uncapher, 
117  Pa.  353. 

Opinion  by  Kbphart,  J.,  March  7, 1917 : 
The  plaintiff  was  injured  from  a  fall  on  a  sidewalk  in 
Shamokin,  Northumberland  County.  He  brought  this 
action  to  recover  damages,  averring  that  the  street  at 
the  place  where  the  injury  occurred  was  dangerously 
smooth  and  unsafe  to  walk  over,  and  the  borough  was 
negligent  in  permitting  it  to  remain  in  that  condition  for 
eighteen  months,  or  from  the  time  the  street  was  con- 
structed. The  pavement  in  front  of  the  property  where 
plaintiflf  fell,  is  about  twelve  feet  in  width,  and  twenty- 
four  feet  in  length,  built  of  concrete,  with  a  proper  pitch 
to  carry  off  the  water.  About  the  center  of  the  part  used 
by  the  public,  a  name  plate  was  laid  in  the  pavement. 
It  was  eight  inches  wide  by  five  and  one-half  feet  long, 
made  of  ordinary  tile,  of  the  same  character  that  is  used 
generally  for  foot  traffic  in  buildings,  doorways,  etc.,  and 
ran  parallel  with  the  street.  The  entire  pavement  had 
a  smooth,  hard,  even  surface.  This  street  is  one  of  the 
most  prominent  thoroughfares  in  the  borough.  Thou- 
sands of  people  travel  over  it  daily. 

On  February  13  and  14, 1914,  a  heavy  snow  fell,  drift- 
ing to  a  depth  of  from  fifteen  inches  to  four  feet  over  the 
street  and  pavement.  Near  the  center  of  the  walk,  the 
snow  had  been  tramped  down,  and,  as  testified  by  some 
witnesses,  it  was  packed  solidly  over  the  name  plate  to 
a  depth  of  about  eight  to  ten  inches.    Plaintiflf,  however. 
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states  that  he  did  not  think  there  was  more  than  an  inch 
of  snow  over  the  name  plate  when  he  started  down  the 
street  at  seven  o'clock  on  the  morning  of  the  14th,  at 
which  time  he  fell  on  the  name  plate.  He  is  not  certain 
that  snow  had  not  collected  on  the  bottom  of  his  shoes, 
which  would  have  a  tendency  to  make  his  travel  more 
difficult.  In  determining  the  question  under  considera- 
tion, we  must  accept  the  plaintiflPs  testimony  as  being 
the  correct  narrative  of  the  facts. 

In  Green  v.  Philadelphia,  63  Pa.  Superior  Ct.  121,  we 
reviewed  the  authorities  concerning  the  duty  a  city  owed 
to  the  public  with  respect  to  its  sidewalks,  and  therein 
considered  the  question  of  notice  to  the  municipality  as 
it  applied  to  different  conditions  underlying  defects  in 
streets. 

We  are  asked  to  declare  that  a  sidewalk  constructed 
in  part  of  tile,  of  a  level,  smooth  surface,  is  dangerous, 
and  that  it  was  negligent  in  the  borough  to  permit  its 
use.  The  question  is  important.  In  our  cities  we  have 
large  stretches  of  walks  constructed  of  glass,  set  in 
frames,  and  used  for  the  purpose  of  giving  light.  There 
are  hundreds  of  removable  iron  ventilators,  and  covers 
for  coal  holes.  We  have  numerous  tile  fronts,  extend- 
ing from  the  pavements  into  and  covering  the  floors  of 
stores,  banks  and  other  large  buildings,  and  there  are 
many  tile  name  plates  on  streets  used  for  display  or  ad- 
vertising. 

The  duty  is  imposed  on  the  municipality  to  keep  its 
highways  in  a  reasonably  safe  travelable  condition.  It 
is  not  required  to  adopt  the  very  best  street  paving  con- 
struction, but  is  required  to  use  or  cause  to  be  used  ma- 
terials that  will  make  it  reasonably  safe  for  persons  to 
walk  upon.  If  the  material  selected  be  such  that 
ordinary  pedestrians  in  walking  over  the  pavement  can- 
not secure  that  adhesion  necessary  to  prevent  them  from 
slipping,  it  would  be  negligent  for  the  borough  to  use  or 
permit  such  material  to  be  used.  But  a  municipality  is 
not  required  to  use  material  that  will  secure  to  the  trav- 
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eling  public  immunity  from  injury.  Clearly  there  is  a 
field  between  these  two  principles  wherein  the  munici- 
pality in  using  its  discretion  cannot  be  charged  with 
negligence.  We  think  the  facts  before  us  present  such 
a  case.  One  witness  stated  that  his  little  girl  sometimes 
skated  on  the  tile.  Other  witnesses  testified  that  chil- 
dren sometimes  skated  on  the  pavement,  generally  when 
there  was  snow  or  ice  on  it,  or  when  it  was  wet.  This 
may  readily  be  done  on  almost  any  smooth  surface.  This 
evidence,  however,  is  not  in  point.  The  evidence  as  to 
the  children's  use  of  the  pavement  is  not  sufficient  to  es- 
tablish such  a  slippery  pavement,  constructed  of  ma- 
terial that  could  not  be  ordinarily  used  by  the  public  in 
safety.  As  stated  at  the  argument,  the  tile  in  the  pres- 
ent case  is  the  same  as  that  ordinarily  used  for  such  pur- 
poses. 

If  the  rule  is  to  be  adopted  that  where  a  pavement  con- 
structed of  material  in  common  use,  for  foot  travel,  is 
smooth  (and  occasionally  when  affected  by  moisture 
children  skate  or  slide  on  it)  and  one  pedestrian,  out  of 
the  many  thousands  who  use  it,  slips  and  receives  an  in- 
jury, the  jury  must  pass  on  the  suitability  of  such  ma- 
terial for  sidewalk  construction,  then  there  would  be 
substituted  for  the  discretion  of  the  municipal  officers 
that  of  the  jury,  whose  opinion  thereon  might  change  as 
often  as  the  personnel  of  the  jury  would  change.  As  was 
stated  by  Judge  Dban^  in  Canavan  v:  Oil  City,  183  Pa. 
611:  "There  would  be  no  difficulty  in  proving  that  the 
present  improved  asphalt  pavement  is  more  slippery  than 
cobblestones,  Belgian  block  or  brick,  and  that  an  injured 
animal  would  not  have  fallen,  except  for  the  new  pave- 
ment. We  are  not  inclined  to  increase  municipal  bur- 
dens by  adding  to  or  enlarging  the  established  rule;  es- 
tablished at  least  so  far  as  concerns  our  own  decisions. 
Judicial  observation  convinces  us  that  under  the  present 
rule  municipalities  have  as  great  a  load  as  they  can  rea- 
sonably carry  when  they  are  required  to  provide  'reason- 
ably  safe'  highways." 
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It  was  not  negligence  per  se  for  the  borough  to  permit 
tile  to  be  used  to  make  a  name  plate,  nor  did  such  ma- 
terial, as  it  is  ordinarily  made  and  used,  present  such  a 
dangerous  surface  that  would  cause  the  pavement  to  be 
a  menace  to  the  traveling  public,  nor  was  the  question  of 
the  reasonable  adaptability  of  the  materials  used  such  a 
question  that  should  have  been  submitted  to  the  jury  for 
their  determination.  There  was  no  evidence  in  this  case 
from  which  the  jury  might  find  that  ordinary  tile  is  so 
dangerously  smooth  that  it  was  negligent  to  allow  it  to 
be  placed  in  the  street  as  a  part  of  the  pavement. 

The  judgment  is  reversed,  and  is  here  entered  for  the 
defendant  on  its  motion  for  judgment  n.  o.  v. 


Voelker,  Appellant,  v.  Edgar. 

Wills — C/)nstructien — Life  estate — Ride  in  Shelley's  Case  not  ap- 
plicable. 

Where  a  testatrix  gives  her  estate  to  her  executrix  in  trust  for 
her  son  "at  age  of  twenty-one  years"  and  if  the  son  "should  get 
married  and  have  children  at  his  death  divided  between  his  chil- 
dren" and  if  the  son  *lias  no  children  living"  then  over  to  a  sister 
and  nephew  of  testatrix,  and  the  son  reaches  the  age  of  twenty-one 
years  and  marries  and  has  a  child  and  secures  a  full  release  from 
the  remaindermen,  he  cannot  make  a  fee  simple  title  in  real  estate 
of  the  decedent,  inasmuch  as  he  takes  a  life  estate  only  with  a 
vested  remainder  in  his  child  and  other  children  that  may  be  bom 
to  him  thereafter. 

Submitted  April  25,  1917.  Appeal,  No.  99,  April  T., 
1917,  by  plaintiff,  from  judgment  of  C.  P.  Allegheny  Co., 
July  T.,  1916,  No.  1869,  for  defendant  on  case  stated  in 
suit  of  George  S.  Voelker  v.  Thomas  Edgar.     Before  Oe- 

LADY,  P.  J.,  POETBR,  HENDERSON,  HEAD,  KBPHAET,  TBEX- 

LBB  and  Williams,  JJ.    Affirmed. 

Case  stated  to  determine  marketable  title  to  real  es- 
tate. 


Digitized  by 


Google 


558  VOELKEB,  Appell^t,  v.  EDGAR. 

Opinion  of  Court  below.    [66  Pa.  Superior  Ct. 

SwBAEiNGBN,  J.,  filed  the  following  opinion : 

Mary  Voelker  was  in  her  lifetime  seized  of  an  undi- 
vided one-fourth  of  lot  No.  48  in  Mrs.  O.  Wharton^s  plan 
of  Sugar  Grove,  the  plan  being  of  record  in  the  recorder's 
office  of  Allegheny  County,  Pennsylvania,  in  Plan  Book, 
Vol.  3,  page  268.  Mrs.  Voelker  died  testate,  October  28, 
1908,  and  in  her  will,  duly  probated  and  of  record  in  the 
register's  office  of  said  County  of  Allegheny,  in  Will 
Book,  Vol.  97,  page  316,  she  provided,  inter  alia,  as  fol- 
lows: 

"2.  I  direct  that  all  my  Eeal  Esteat  and  Personal 
property  and  mixed  Whatsoever  it  may  consist  of  ware- 
soever  it  may  be  found  to  My  Son  George  S.  Volker  at 
age  of  21  years. 

"3.  if  my  Son  George  S.  Volker  should  get  marred 
and  have  Childred  at  his  death  divided  between  his  Chil- 
dred  and  One  Thousand  Dollars  to  my  Nephew  Lauanc 
Fay  and  further  if  my  Son  has  no  Children  Living  the 
entire  Estate  to  my  Sister  Phillas  Fay  at  the  death  of  my 
Sister  Phillas  Fay  the  balanc  of  all  my  Estates  to  my 
nephew  Lawanc  P^ay.^^ 

"5.  My  Sister  Phillas  Fay  to  have  right  and  power  to 
Sell  all  are  aney  Part  of  my  property  as  she  thinks  best 
and  proceed  keep  in  Trust  for  My  Son  George  S.  Volker." 

George  S.  Voelker  reached  the  age  of  twenty-one  years 
October  2, 1912.  He  was  married  on  December  12, 1914. 
Of  this  marriage  there  has  since  been  born  one  child,  a 
daughter  named  Mary  E.  Voelker,  who  is  living.  Both 
Phillas  Fay  and  Lawrence  Fay  are  living. 

By  deed  duly  executed,  acknowledged  and  delivered, 
dated  November  1,  1912,  Phillas  Fay  and  her  husband 
and  Lawrence  Fay  released  and  quitclaimed  unto  George 
S.  Voelker,  his  heirs  and  assigns,  all  their  right,  title  and 
interest  in  the  real  estate  of  Mary  Voelker,  deceaaed,  re- 
citing specifically  her  will  as  above  mentioned.  By  an 
agreement  in  writing,  dated  June  3,  1916,  George  S. 
Voelker  undertook  to  convey  in  fee,  clear  of  all  encum- 
brances, the  undivided  one-fourth  interest  in  the  real  es- 
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tate  hereinbefore  described  unto  Thomas  Edgar.  Copies 
of  all  papers  to  which  reference  has  been  made  are  at- 
tached to  the  case  stated  and  the  same  are  made  part 
thereof.  It  is  agreed  that,  if  the  court  be  of  opinion 
"that  the  said  will  of  Mary  Voelker,  deceased,  together 
with  the  facts  herein  stated,  vested  a  good,  marketable, 
fee  simple  title"  in  George  S.  Voelker,  then  judgment 
shall  be  entered  in  his  favor  for  |200;  but,  if  the  court 
be  of  opinion  that  he  took  a  "lesser  or  life  estate  only 

and  not  an  estate  in  fee  simple,'*  then  judgment 

shall  be  entered  for  the  defendant,  the  costs  to  follow 
the  judgment. 

If  the  second  paragraph  of  this  will  stood  alone,  we 
would  have  little  diflficulty  in  construing  it  as  a  devise  in 
fee  to  Greorge  S.  Voelker,  upon  his  reaching  the  age  of 
twenty-one  years.  While  the  language  used  is  artless 
and  some  words  may  have  been  omitted,  yet  we  think  the 
whole  is  sufllcient  to  pass  the  entire  estate  of  testatrix, 
which  was  a  fee  simple.  But  we  cannot  regard  this 
paragraph  as  standing  alone.  Particularly  is  it  con- 
nected with  the  third ;  and  the  two  must  be  considered 
together  in  order  to  ascertain  the  intention  of  the  testa- 
trix. When  looked  at  in  this  way,  we  are  at  once  con- 
fronted with  these  considerations : 

(a)  If  George  should  marry  and  have  children  at  his 
death  the  estate  should  be  divided  among  such  children. 

(b)  If  he  should  leave  no  children  living  at  his  death, 
the  whole  estate  should  go  to  Phillas  Fay,  sister  of  tes- 
tatrix. 

(c)  At  the  death  of  the  latter,  the  unexpended  balance 
should  go  to  Lawrence  Fay,  nephew  of  testatrix. 

Here  is  a  scheme  of  disposition,  which  is  entirely  dif- 
ferent from  that  disclosed  in  paragraph  two.  By  no 
proper  construction  of  the  two  paragraphs  taken  to- 
gether can  it  be  held  that  George  S.  Voelker  was  intended 
to  have  more  than  a  life  estate.  If  he  should  leave  chil- 
dren at  his  decease,  they  were  to  have  the  fee.  If  he 
should  leave  no  children,  whether  none  were  born  or 
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whether  such  as  were  born  should  have  died  prior  to  his 
death,  the  estate  was  to  go  to  Phillas  Fay.  Clearly 
these  provisions  import  that  George  S.  Voelker  should 
have  but  a  life  estate.  The  conditions  which  reduce  the 
fee,  apparently  given  him  in  paragraph  two,'  are  found 
in  the  instrument  itself,  and  thus  the  requirements  of 
the  statute  are  satisfied.    The  Wills  Act  provides : 

"All  devises  of  real  estate  shall  pass  the  whole  estate 
of  the  testator  in  the  premises  devised,  although  there 
be  no  words  of  inheritance  or  of  perpetuity,  unless  it  ap- 
pear by  a  devise  over  or  by  words  of  limitation  or  other- 
wise, in  the  will,  that  the  testator  intended  to  devise  a 
less  estate'' :  Sec.  9,  Act  of  April  8, 1833,  P.  L.  250. 

The  argument,  however,  is  made  that,  conceding 
C^eorge  S.  Voelker  took  but  a  life  estate,  the  language 
used  in  the  devise  over  disclosed  an  intention  that  the 
estate  should,  at  the  determination  of  the  life  estate,  go 
to  his  issue,  and  under  the  rule  in  Shelley's  Case,  his  es- 
tate became  a  fee  tail  at  common  law  enlarged  into  a 
fee  simple  under  our  statute  of  May  27,  1855.  In  order 
to  sustain  this  contention,  the  plaintiff  is  obliged  to  take 
the  position  that  the  word  "Childred,"  as  used  in  para- 
graph three,  means  "issue,''  that  is  heirs  of  the  body; 
and  he  does  take  that  position. 

The  words  "child"  and  "children"  when  used  as  in 
this  will  are  primarily  words  of  purchase.  If  there  be 
nothing  to  show  that  a  diflereiit  meaning  was  intended, 
the  legal  meaning  of  the  terms  must  prevail,  when  seek- 
ing to  ascertain  the  intention  of  a  testator.  But  it  is 
also  settled  that,  if  the  words  are  used  in  the  sense  of 
*Tieirs  of  the  body,"  they  are  words  of  limitation  of  the 
estate  granted  the  first  taker.  So  that  our  question  here 
is :  In  what  sense  did  this  testatrix  use  the  word  "Chil- 
dred'^?  It  is  clear  to  us  that  she  used  the  word  in  itfi 
primary  sense.  There  is  nothing  in  the  will  which  in- 
dicates that  she  intended  otherwise.  No  words  are  used 
limiting  the  word  "Childred."  The  testatrix  mentions 
no  one  to  take  at  the  death  of  George  except  ''his  chil- 
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dred,"  if  any  should  survive ;  she  makes  no  provision  for 
any  other  descendants.  And  this  view  is  strengthened 
by  considering  the  devise  over  in  default  of  children.  It 
is  not  to  grandchildren,  pr  to  issue  of  George,  but  to  the 
sister  of  testatrix.  These  ^^childred"  of  George  take  di- 
rectly from  the  testatrix,  and  not  by  inheritance  from 
him.  Hence  they  are  purchasers  within  the  rule  of  law. 
Consequently,  the  rule  in  Shelley's  Case  is  not  applicable. 

In  no  case  to  which  we  have  been  referred  has  the 
word  "children"  been  construed  as  mining  "issue," 
where  no  qualifying  words  or  other  provisions  are  found 
in  the  instrument  itself.  This  occurs  in  the  two  cases 
upon  which  the  plaintiff  particularly  relies.  An  exami- 
nation of  the  case  of  Gilland  v.  Hallett,  240  Pa.  268, 
shows  that  the  estate  was  to  go  over  "only  in  case  there 
should  be  no  children  of  hers  or  heirs  from  any  of  her 
children."  Thus  it  is  that  the  words  "or  heirs  from  any 
of  her  children"  showed  that  the  primary  meaning  of  the 
word  "children"  was  not  the  one  intended.  In  Pifer  v. 
Locke,  205  Pa.  616,  the  devise  was  to  a  daughter  during 
life  and  at  her  death  "unto  her  children  or  issue  in  fee 
simple."  Thus  the  words  "or  issue"  qualified  the  word 
"children"  and  an  intention  was  disclosed  in  the  instru- 
ment itself  to  use  the  word  "children"  in  a  sense  differ- 
ent from  its  primary  meaning. 

If  the  foregoing  be  correct,  George  S.  Voelker  is  not 
possessed  of  a  fee  simple  title  at  this  time.  The  rights 
of  Mary  E.  Voelker,  his  minor  daughter,  cannot  be  over- 
looked. The  same  is  true  of  any  other  children  that  may 
hereafter  be  born  to  him.  And  the  situation  is  not 
helped  by  the  fact  that  the  second  and  third  remainder- 
men had  quitclaimed  unto  him.  They  could  onjy  con- 
vey what  they  themselves  had.  But  their  conveyance 
did  not  eliminate  the  rights  of  the  children  of  George  S. 
Voelker.  Consequently,  we  are  driven  to  the  conclusion 
that  George  S.  Voelker  is  not  now  seized  of  the  aforesaid 
real  estate  in  fee  simple;  and  it  follows  th^t  he  cannot 
convey  such  a  title. 
VOU  Li^vi— 3§ 
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And  now,  to  wit,  September  18,  1916,  after  argument 
and  upon  consideration,  judgment  is  hereby  entered  in 
favor  of  Thomas  Edgar,  the  defendant,  with  costs. 

Error  assigned  vas  in  entering  judgment  for  defend- 
ant on  case  stated. 

R.  S.  Martin^  for  appellant. — It  is  contended  by  appel- 
lant, that  under  the  second  paragraph  of  the  will  the  son 
took  an  estate  in  fee  simple  when  he  became  of  age,  by 
thus  fulfilling  the  precedent  condition  of  the  will :  Jack- 
son's Est.,  209, 520. 

And  so  having  an  estate  in  fee  in  the  first  instance,  it 
will  not  be  reduced  to  an  estate  for  life  unless  the  inten- 
tion to  do  so  is  clear :  Ault  v.  Karch,  220  Pa.  366 ;  Moyer 
V.  Rentschler,  231  Pa.  620. 

It  is  important  to  keep  in  mind  that  the  particular 
estate  here  is  not  a  life  estate  with  remainder  over,  but 
in  an  absolute  fee  simple  estate  in  the  first  instance,  and 
as  such,  appellant  contends  it  comes  within  the  general 
rule,  that,  after  an  absolute  devise  in  fee,  a  provision  in 
case  of  the  death  of  the  devisee,  without  issue  or  without 
issue  living  at  the  time  of  his  death,  or  similar  phrase,  is 
not  a  limitation  or  curtailment  of  the  prior  devise,  but 
is  alternative  or  substitutionary  and  to  take  effect  only 
on  the  death  of  the  first  devisee  in  the  lifetime  of  the  tes- 
tator:  Neubert  v.  Colwell,  219  Pa.  248;  McAlpin's  Est., 
211  Pa.  26;  Ault  v.  Karch,  220  Pa.  366;  Robinson  v. 
Jones,  222  Pa.  56 ;  Throckmorton  v.  Thompson,  34  Pa. 
Superior  Ct.  214. 

Appellant  having  survived  the  testatrix  comes  within 
the  rule.  And  the  rule  is  to  be  followed  notwithstand- 
ing the  Act  of  1897,  P.  L.  213 :  DaniePs  Est,  27  Pa.  Su- 
perior Ct.  358. 

No  printed  brief  for  appellee. 
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Opinion  by  Williams,  J.,  May  7, 1917  : 

The  will  of  Mary  Voelker  provides,  inter  alia,  as  fol- 
lows :  "2.  I  direct  that  all  my  Real  Esteat  and  Personal 
property  and  Mixed  Whatsoever  it  may  consist  of  ware- 
soever  it  may  be  found  to  My  Son  George  S.  Volker  at 
age  of  21  years.  3.  if  my  Son  George  S.  Volker  should 
get  married  and  have  Childred  at  his  death  divided  be- 
tween his  Childred  and  One  Thousand  Dollar  to  my 
Nephew  Lauanc  Fay  and  further  if  my  Son  has  no 
Childen  Living  the  entire  Estate  to  my  Sister  Phillas 
Fay  at  the  death  of  my  Sister  Phillas  Fay  the  balanc 
of  all  my  Estates  to  my  nephew  La  wane  Fay." 

George  S.  Voelker  became  of  age  in  October,  1912,  was 
married  December  7,  1914,  and  has  by  that  marriage  a 
daughter  living,  Mary  E.  Voelker.  Lawrence  and  Phillas 
Fay  have  conveyed  all  their  rights  to  George  S.  Voelker, 
who  sought  to  sell  the  interest  in  certain  real  estate  de- 
vised by  the  will  of  Mary  Voelker  above  recited. 

The  case  stated  between  the  parties  provided,  that  if 
the  said  will  of  Mary  Voelker  vested  a  fee  simple  title 
in  her  son,  George  S.  Voelker,  then  judgment  for  f200 
was  to  be  entered  for  the  plaintiff,  otherwise  for  the  de- 
fendant 

The  sole  question  is:  Did  the  will  vest  title  in  fee 
simple  in  George  S.  Voelker?  We  think  not.  The  will 
of  Mary  Voelker  provided  that  if  George  S.  Voelker 
should  marry  and  have  children,  the  estate,  at  his  death, 
should  be  divided  among  them.  He  is  married  and  now 
has  one  child.  She  has  a  vested  remainder,  as  will  any 
other  children  that  may  be  born  to  him  hereafter.  This 
is  the  clear  intention  of  the  testatrix  as  shown  by  her 
will.  The  estates  of  the  father  and  the  child  born,  or 
children  that  may  be  bom,  are  not  of  the  same  quality. 
Therefore,  the  rule  in  Shelley^s  Case  does  not  apply: 
Bailey's  Estate,  64  Pa.  Superior  Ct.  17. 

The  judgment  is  aflfirmed. 
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Syllabus— Statement  of  Facts.    [66  Pa.  Superior  Ot- 

Dunlap,  Appellant,  v.  Harbinson. 

Beneficial  dsaociations — Expulsion  of  members — BestotxUion  of 
property — Equity. 

Where  the  constitution  and  by-laws  of  a  beneficial  association 
provide  that  charges  against  a  member  shall  be  referred  to  a  com- 
mittee for  report  and  investigation,  and  that  this  committee  shall 
be  composed  of  persons  who  are  members  of  the  body  or  branch  of 
the  order  wherein  the  charges  originated,  and  charges  against  a 
member  are  referred  to  a  committee,  one  of  the  members  of  which 
is  not  a  member  of  the  branch  wherein  the  charges  originated,  the 
constitution  of  the  committee  is  illegal,  and  any  action  that  it 
may  take  is  illegal  and  void. 

Where  the  by-laws  of  a  state  lodge  of  a  beneficial  association 
provide  for  the  appointment  of  deputy  grand  masters,  who  shall 
succeed  to  the  office  of  the  grand  master  when  such  office  becomes 
vacant,  ^nd  be  vested  with  the  powers  and  authorities  of  that  office, 
the  action  of  the  supreme  grand  master  of  the  general  association 
in  appointing  a  person  as  grand  master  of  the  state  lodge  who  is  not 
a  deputy  grand  master,  is  wholly  invalid,  and  any  acts  of  such 
appointee  in  connection  with  expulsion  of  members  are  wholly  void 
and  illegal. 

Argued  Oct.  30,  1916.  Appeal,  No.  3,  Oct.  T.,  1916, 
by  plaintiff,  from  decree  of  C.  P.  No.  5,  Philadelphia  Co., 
June  T.,  1914,  No.  673,  dismissing  bill  in  equity  in  case 
of  William  A.  Dunlap,  Supreme  Grand  Master  of  the 
Supreme  Grand  Lodge  of  the  Loyal  Orange  Institution 
of  the  United  States  of  America ;  The  State  Grand  Lodge 
of  Pennsylvania  of  the  Loyal  Orange  Institution  of  the 
United  States  of  America  et  al.  v.  Charles  Harbinson  et 
al.  Before  Orlady,  P.  J.,  Porter,  Henderson,  Head, 
Kbphart,  Trbxlbr  and  Williams,  JJ.    Affirmed. 

Bill  in  equity  for  an  injunction  to  restore  officers  of  a 
beneficial  association  to  their  prerogative.  Before  Ral- 
ston, J. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 
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Error  designed  was  decree  dismissing  the  bill. 

Alexander  M.  DeSaven,  with  him  Maifhew  Ra/ndally 
for  appellants. 

Walter  L.  Sheppard  and  W.  W.  Porter,  of  Porter, 
Foulkrod  d  McCullagh,  for  appellees. 

Opinion  by  Kbphart,  J.,  May  7, 1917 : 

Through  the  action  of  the  Supreme  Grand  Master  of 
the  Loyal  Orange  Institution  of  the  United  States  there 
came  into  being  two  separate  bodies  of  the  State  Grand 
Lodge  of  Pennsylvania.  These  two  bodies,  under  their 
respective  officers,  have  been  exercising  the  powers,  per- 
forming the  duties  and  engaging  in  the  specific  purposes 
of  the  State  Grand  Lodge;  each  claiming  authority  as 
the  rightful  body  by  and  through  the  supreme  laws  of  the 
order,  and  each  refusing  to  the  membership  of  the  other 
participation  in  its  affairs.  The  complainants  contend 
that  the  State  Grand  Lodge  is  in  effect  an  unincorporated 
body  governed  by  its  laws,  while  the  defendants  pre- 
sent a  charter  of  incorporation  from  the  court  of  Alle- 
gheny County,  dated  some  years  ago,  under  which  they 
submit  a  claim  to  organize,  uncontrolled  by  the  laws  pf 
the  supreme  lodge.  This  charter  was  procured  while  the 
relations  between  the  supreme  and  State  lodges  were  har- 
monious, and  though  incorporated,  the  charter,  constitu- 
tion and  by-laws  of  the  Supreme  Grand  Lodge  have  been 
recognized  by  the  State  Grand  Lodge  and  the  acts  of 
the  State  lodge  have  been  in  accordance  therewith.  The 
bill  prays  for  a  restoration  to  the  complainants  of  their 
powers  and  prerogatives  as  officers  and  members,  and 
the  restoration  of  the  property  held  by  the  defendants. 
It  asks  that  the  court  declare  the  acts  of  the  appellees 
in  exercising  the  powers  and  effecting  the  purposes  of 
the  State  Grand  Lodge  of  the  Loyal  Orange  Institution, 
and  in  retaining  the  property,  as  null  and  void,  and  asks 
that  the  respondents  be  restrained  from  all  such  unlaw- 
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f  ul  acts.  The  question  of  jurisdiction  was  not  raised  in 
limine,  nor  considered  by  the  court  below  in  its  final  de- 
termination, or  argued  by  counsel  either  orally  or  by 
ti^ieir  paper  books.  The  scope  of  the  inquiry  as  presented 
by  the  record  is  such  that  we  are  inclined  to  hold  that 
the  court  of  equity  had  jurisdiction  to  hear  the  com- 
plaint. We  will  not  consider  the  merits  of  the  various 
charges  preferred  by  Dunlap  and  Donaldson  against 
Filson  and  others,  respondents,  nor  any  supposed  irregu- 
larities in  their  trials,  which  were  properly  within  the 
control  of  the  order.  Our  sole  inquiry  will  be  limited  to 
the  legality  of  the  acts  of  the  Supreme  Grand  Master, 
Dunlap,  and  his  appointees,  by  which  these  oflficers,  Fil- 
son and  others,  were  removed.  Were  they  so  manifestly 
in  violation  of  the  constitution  or  laws  of  the  order  as  to 
be  a  mere  nullity? 

This  trouble  among  the  parties  had  its  inception  in 
these  acts,  and  while  we  may  not  be  able,  in  our  determi- 
nation of  the  case,  to  bring  to  a  satisfactory  adjustment 
all  the  basic  difficulties  between  the  two  bodies,  we  can 
at  least  point  out  what  we  consider  in  law  as  being  the 
errors  of  the  supreme  authority,  which  may  lead  to  a 
readjustment,  to  some  degree,  of  certain  of  the  difficul- 
ties presented.  We  are  not  .convinced  that  through  the 
constitution,  by-laws,  and  conduct  of  the  State  Grand 
Lodge  members  in  recognizing,  acting  on  and  thus  incor- 
porating the  laws  of  the  Supreme  Grand  Lodge  in  its 
own  government,  it  did  not  subordinate  itself  to  those 
laws.  To  this  extent  members  of  the  Supreme  Grand 
Lodge  may  have  been  in  the  position  of  members  of  the 
State  lodge,  or  by  its  own  laws  make  certain  of  its  acts 
amenable  to  the  Supreme  Grand  Lodge  as  a  paramount 
authority  within  the  State  lodge.  The  exercise  of  the 
prerogatives  of  the  Supreme  Grand  Lodge  within  the 
State  lodge  would  not  have  the  effect  of  destroying  any 
corporate  existence  of  the  chartered  organization  in 
Pennsylvania.  We  need  not  rest  our  determination 
of  the  case  on  this  question.     The  Supreme  Grand 
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Lodge's  constitution  provides:    "The  Supreme  Grand 

Master «  shall   have   the  right  to  inquire  into 

the  conditions  of  all  Lodges  under  its  jurisdiction^ 
or  the  affairs  of  any  ofGicer  thereof,  and  if  it  shall 
appear  that  any  oflficer  is  incompetent,  neglects  or  re- 
fuses to  perform  the  duties  required  by  the  constitution 
and  laws,  or  misappropriate  any  funds  belonging  to  the 
Order,  or  is  guilty  pf  any  crime  against  the  laws  of  the 
state  in  which  such  oflficer  may  reside,  he  may  forthwith 
suspend  said  oflfice^r  and  appoint  another  brother,  eligible 
to  fill  such  oflftce,  in  his  stead,  until  an  investigation  of 
the  facts  may  be  had  by  the  proper  committee  or  a  special 
committee  appointed  for  that  purpose."  Under  this  au- 
thority the  Supreme  Grand  Master  suspended  the  State 
Grand  Master.  No  specification  of  charges  was  made  in 
the  letter  of  suspension,  but  it  is  evident  that  Filson  was 
not  deceived  or  misled  by  this  notice,  as  the  testimony 
shows  that  he  knew  Dunlap  had  accused  him  of  acts 
which,  it  was  alleged,  amounted  to  incompetency,  neglect 
and  refusal  to  perform  the  duties  required  by  the  consti- 
tution and  laws.  In  this  view  it  was  not  necessary  to  set 
out  in  detail  the  precise  charges  relied  on  in  the  order  of 
suspension.  Shortly  thereafter  formal  charges  were 
made.  They  then  became  a  matter  for  determination 
under  the  laws  of  the  order.  The  constitution  pro- 
vides a  forum  by  which  the  accused  may  be  tried  and 
the  charges  determined.  A  committee  was  to  be  ap- 
pointed to  investigate  the  facts.  This  committee  was  to 
act  in  a  judicial  capacity.  By  it  the  suspended  oflftcer's 
right  to  membership  and  property  was  to  be  determined. 
The  committee  was  to  be  composed  of  persons  who  were 
members  of  the  body  or  branch  of  the  order  wherein  the 
charges  originated, — persons  who  were  of  equal  grade 
or  rank  in  the  order  with  that  of  the  person  accused. 
Original  jurisdiction  to  hear  and  determine  was  con- 
ferred on  this  body.  Of  the  committee  of  five  who  were 
appointed,  three  consented  to  serve,  but  one  of  the  three 
consenting  persons  was  not  a  member  of  the  State  or 
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Supreme  Grand  Lodge.  This  was  clearly  an  inva^on  of 
a  fundamental  right  given  to  Filson  by  the  laws  to  which 
the  Supreme  Orand  Master^  as  well  as  all  others^  had 
subscribed.  The  action  by  the  two  remaining  members 
was  illegal  in  that  it  was  the  action  of  the  minority  of 
that  committee.  The  report  and  adjudication  made  by 
them  was  not  such  an  investigation  and  determination 
of  the  charges  by  a  committee  appoiuted  by  the  Supreme 
Grand  Master  as  required  by  the  constitution  and  laws 
of  the  order.  Filson  might  have  disregarded  this  finding 
and  have  been  within  his  rights,  but  he  would  still  re- 
main suspended.  The  most  serious  act  of  the  Supreme 
Grand  Master  was  in  the  appointment  of  Donaldson  as 
the  acting  Grand  Master  of  the  State  Xodge.  The  by- 
laws of  the  State  Grand  Lodge  provide  for  the  appoint- 
ment of  Deputy  Grand  Masters  as  a  part  of  its  official 
staff.  There  is  nothing  in  the  Supreme  Grand  Lodge's 
constitution  or  by-laws  which  is  in  conflict  with  this  pro- 
vision. The  duties  of  the  Deputy  Grand  Master  are :  **In 
case  of  resignation,  or  otherwise  the  office  of  Grand 
Master  becoming  vacant,  he  shall  succeed  to  the  office  of 
Grand  Master  and  be  vested  with  the  powers  and  au- 
thorities of  that  office."  And  when  the  Supreme  Grand 
Master,  under  Art.  XI,  Sec.  1,  of  the  constitution,  sus- 
pended the  Grand  Master,  he  was  required  to  appoint 
"another  brother,  eligible  to  fill  such  office,  in  his  stead 

until  an  investigation may  be  had.''    Donaldson 

was  not  a  deputy,  and  he  was  therefore  not  eligible  to 
the  appointment  of  State  Grand  Master.  His  appoint- 
ment was  illegal  and  all  acts  done  by  him  were  without 
authority.  The  Deputy  Grand  Master  was  the  lawfully 
constituted  authority  in  Pennsylvania  when  Filson  was 
suspended.  Therefore,  the  subsequent  organization  of 
the  State  Grand  Lodge  of  Pennsylvania,  as  conducted  by 
the  complainants  and  their  associates,  had  no  lawful 
existence  under  the  laws  of  the  order.  The  secretary 
and  other  officers  elected,  appointed  or  filling  a  vacancy 
through  the  laws  of  the  order  from  1911  to  1913,  con- 
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tinned  to  act  as  officers  of  the  State  Grand  Lodge  in 
Pennsylvania.  As  the  complainants  must  recover  on  the 
strength  of  their  own  right,  and  inasmuch  as  they  have 
failed  to  show  any  legal  right  to  exercise  the  sole  powers 
and  prerogatives,  and  to  have  restored  to  them  privileges 
they  are  not  legally  entitled  to,  their  bill  must  fall.  The 
appellees  continued  in  office  by  reason  of  their  being  the 
lawfully  constituted  members  who  were  in  office  at^  the 
time  the  illegal  action  was  taken.  We  are  not  success- 
fully met  with  the  proposition  that  the  respondents  must 
first  exhaust  the  remedies  provided  in  the  laws  of  the 
order  before  they  can  appeal  to  the  courts.  If  Pilson 
was  denied  a  hearing  contrary  to*  the  fundamental  law  of 
the  organization,  and  an  officer  was  appointed  to  fill  his 
position  who  had  no  authority  to  act,  such  hearing,  ap- 
pointment and  the  appointment  of  other  officers  under 
him  was  illegal.  As  said  by  Judge  Henderson,  in  Gill  v. 
Ladies  Catholic  Ben.  Assn.,  36  Pa.  Superior  Ct.  458461 : 
"The  constitutional  provision  for  appeal  to  the  supreme 
council  has  reference  to  decisions  rendered  in  accordance 
with  the  laws  of  the  society.  In  the  present  instance 
there  has  not  been  a  trial  and,  therefore,  no  decision  was 
rendered;  as  a  consequence,  there  was  nothing  from 
which  to  appeal." 

We  do  not  deem  it  necessary  to  pass  on  the  legality  of 
all  the  proceedings  of  the  biennial  convention  held  by 
the  appellees  in  1913.  Nor  do  we  wish  to  be  understood 
as  holding  that  all  that  transpired  at  that  convention 
was  lawful.  This  opinion  does  not  conflict  with  Robin- 
son V.  Harshaw,  63  Pa.  Superior  Ct.  482.  The  questions 
as  here  presented  were  not  raised  in  that  case.  After 
careful  consideration,  the  assignments  of  error  are  over- 
ruled and  the  decree  of  the  court  below  is  affirmed. 

CoNCUBRiNG  Opinion  by  Williams,  J. : 

The  bill  filed  avers  that  plaintiffs  were  the  officers  of 
the  Loyal  Orange  Institution  of  the  IT.  S.  A.,  and  prays, 
inter  alia,  for  an  injunction  ^'requiring  the  several  de- 
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fendants  to  take  the  necessary  action  to  completely  re- 
store to  the  Supreme  Grand  Lodge  and  the  State  Grand 
Lodge,  or  their  properly  constituted  officers,  their  several 
prerogatives  and  rights  as  officers  thereof  .^^  The  answer 
denies  that  the  plaintiffs  were,  and  avers  that  the  de- 
fendants are  the  officers  of  the  society.  The  court  below 
dismissed  the  bill  because,  inter  alia,  the  ^^plaintiffs 
therefore  have  failed  to  demonstrate  that  the  election 
held  on  August  11, 1913,  pursuant  to  the  notices  sent  out 
by  Donaldson,  acting  as  State  grand  master,  was  a  valid 
one  and  that  the  officers  elected  at  that  time  and  place 
are  the  duly  elected  officers  of  the  State  Grand  Lodge 
and  entitled  to  the  records,  books,  etc.,  of  the  order." 

The  issue  thus  raised  and  disposed  of  was  the  title  to 
office,  and,  as  quo  warranto  is  the  exclusive  remedy  to 
try  title  to  office  in  a  corporation :  Gallagher  v.  McAd- 
ams,  49  Pa.  Superior  Ct.  81,  the  court  below  had  no  juris- 
diction in  a  proceeding  in  equity  to  pass  upon  the  ques- 
tion. The  fact  that  as  a  collateral  matter  the  bill  prayed 
for  the  restoration  of  a  property  does  not  change  the  is- 
sue :  Bedford  Springs  Co.  v.  McMeen,  161  Pa.  639. 

Where  the  court  has  general  jurisdiction  of  the  sub- 
ject-matter the  parties  may,  by  express  agreement,  waive 
the  form  of  action  and  agree  to  treat  the  decree  as  if 
made  in  an  action  of  quo  warranto:  Hayes  v.  Sturges, 
215  Pa.  605.  No  such  action  was  taken ;  on  the  contrary 
the  defendants  expressly  objected  to  the  jurisdiction  of 
the  court  below  and  contended  there  that  quo  warranto 
was  the  proper  proceeding.  The  bill  should  have  been 
dismissed  in  the  court  below  for  want  of  jurisdiction. 

Eor  this  reason  I  would  dismiss  the  appeal. 
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Yeier,  Appell^t,  v.  Camden  Fire  Insurance 
Association. 

Affidavit  of  defense — Practice — Affidavit  hy  agent  of  fire  insur- 
ance company — Insufficiency  of  statement. 

In  an  action  on  a  policy  of  fire  insurance  an  affidavit  of  defense 
filed  by  a  person  who  describes  himself  as  a  special  agent  of  the 
defendant;  'liaving  knowledge  of  the  necessary  facts  hereinafter 
set  forth"  is  insufficient  inasmuch  as  the  defendant  does  not  set 
forth  whether  the  facts  averred  are  within  his  personal  knowledge 
or  stated  on  information  received  from  some  other  person  or  source. 

In  an  action  on  a  fire  insurance  policy  the  statement  of  claim  is 
insufficient  to  require  an  affidavit  of  defense,  which  merely  sets 
forth  the  loss  or  an  amount  stated,  where  the  policy  attached  to 
the  statement  shows  that  plaintiff  cannot  recover  an  amount 
greater  than  three-fourths  of  the  actual  cash  value  of  the  property 
destroyed ;  the  cash  value  of  the  property  must  be  averred. 

Argued  March  8,  1917.  Appeal,  No.  25,  March  T., 
1917,  by  plaintiff,  from  order  of  C.  P.  Lackawanna  Co., 
Nov.  T.,  1915,  No.  38,  discharging  rule  for  judgment  for 
want  of  a  sufficient  affidavit  of  defense  in  case  of  Francis 
Yeier  v.  The  Camden  Fire  Insurance  Association  of  Cam- 
den, N.  J.  Before  Orlady,  P.  J.,  Porter,  Henderson, 
Head,  Kbphart,  Trexler  and  Williams,  JJ.    Affirmed. 

Assumpsit  on  a  policy  of  fire  insurance. 
The  opinion  of  the  Superior  Court  states  the  case. 
Error  assigned  was  order  discharging  rule  for  judg- 
ment for  want  of  a  sufficient  affidavit  of  defense. 

W.  A.  Jennings,  for  appellant. — If  the  party  making 
the  affidavit  does  not  have  personal  knowledge  of  the 
facts,  the  established  form  is  for  the  affiant  to  aver  that 
he  is  informed,  believes  and  expects  to  be  able  to  prove 
them :  Wakely  v.  Sun  Insurance  Office  of  London,  246 
Pa.  268;  Yeier  v.  The  Scottish  Union  &  National  Insur- 
ance Co.,  63  Pa.  Superior  Ct.  264 ;  Yeier  v.  The  Hanover 
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Fire  Insurance  Co.,  63  Pa.  Superior  Ct.  258;  Galashe- 
vsky  V.  Camden  Fire  Insurance  Association,  63  Pa.  Su- 
perior Ct  511. 

H.  C.  Reynolds,  for  appellee. — The  statement  is  insuf- 
ficient to  sustain  rule  for  judgment :  Clark  v.  Lindsay,  7 
Pa.  Superior  Ct  43;  Acme  Mfg.  Co.  v.  Reed,  181  Pa. 
382;  Fritz  v.  Hathaway,  135  Pa.  274. 

A  defective  plea  is  a  suflScient  answer  to  a  defective 
declaration.  In  fact  under  the  Proc^edure  Act  of  1887 
a  defective  declaration  requires  no  reply :  Gould  v.  Gage, 
118  Pa.  559;  Byrne  v.  Hayden,  124  Pa.  170;  Gere  v. 
linger,  125  Pa.  644;  Barr  v.  McGary,  131  Pa.  401;  Fritz 
V.  Hathaway,  135  Pa.  274;  Campbell  v.  Pittsburgh,  Etc., 
Ry.,  137  Pa.  574. 

The  statement  does  not  entitle  plaintiff  to  judgment 
because  it  fails  to  show  a  complete  right  to  recover  the 
sum  claimed :  Capital  City  M.  Fire  Insur.  Co.  v.  Boggs, 
172  Pa.  91 ;  Ferguson  Bros.  Anglo  Am.  v.  Tel.  Co.,  151 
Pa.  213;  Laubach  v.  Meyers,  147  Pa.  453;  Newbold  v. 
Pennock,  154  Pa.  591;  Edison  Gen.  Electric  Co.  v. 
Thackara  Mfg.  Co.,  167  Pa.  531. 

If  the  defendant  be  a  corporation,  the  affidavit  may  be 
made  by  the  principal  officer  or  any  agent  or  employee 
having  knowledge  of  the  necessary  facts :  Citizens  Nat 
Gas  Co.  V.  Waynesburg  Nat.  Gas  Co.,  210  Pa.  137. 

Opinion  by  Henderson,  J.,  May  7, 1917 : 
The  plaintiflTs  action  was  on  a  policy  of  insurance  cov- 
ering a  building  destroyed  by  fire.  The  court  discharged 
a  rule  for  judgment  for  want  of  a  sufficient  affidavit  of 
defense  and  from  that  judgment  this  appeal  was  taken. 
The  affidavit  was  made  by  one  John  S.  Luce  who  de- 
scribed himself  as  "special  agent  of  the  above  named  de- 
fendant having  knowledge  of  the  necessary  facts  here- 
inafter set  forth.'^  Exception  was  taken  to  the  affidavit 
for  the  reasons:  First,  that  Luce  had  no  authority  to 
make  the  affidavit  or  if  he  had  such  authority  it  was  not 
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made  to  appear  why  it  was  not  made  by  an  officer  of  the 
corporation;  and  second,  that  it  is  not  sufficiently  set 
forth  whether  the  facts  averr6d  are  within  his  personal 
knowledge  or  stated  on  information  received  from  some 
other  person  or  source.  That  the  affidavit  is  insufficient 
will  appear  by  reference  to  Wakely  ^  Sun  Ins.  Office  of 
London,  246  Pa.  268 ;  Safety  Banking  &  Trust  Co.  v.  Con- 
well,  28  Pa.  ^uperior  Ct.  237;  Bushong  v.  Edwards,  52 
Pa.  Superior  Ct.  376 ;  Yeier  v.  Hanover  Fire  Ins.  Co.,  63 
Pa.  Superior  Ct.  258.  The  Practice  Act  of  1915  requires 
that  the  affidavit  of  defense  be  sworn  to  by  the  defendant 
or  some  person  having  knowledge  of  the  facts  and  in 
stating  the  facts  it  is  necessary  that  the  deponent  disclose 
whether  they  are  within  his  personal  knowledge  or  are 
given  on  information  received.  This  is  the  well  estab- 
lished rule  as  will  be  seen  by  reference  to  the  authorities 
above  cited.  It  is  impossible  to  state  from  an  inspection 
of  the  affidavit  what  part  of  the  recital  therein  contained 
was  from  personal  knowledge  and  what  was  from  in- 
formation communicated  to  the  deponent  If  the  case 
rested  on  the  sufficiency  of  the  affidavit  it  would  there- 
fore be  necessary  to  reverse  the  judgment.  It  is  objected, 
however,  Jby  the  defendant  that  an  affidavit  of  defense 
was  not  required  in  view  of  the  state  of  the  pleadings. 
It  is  set  forth  in  the  statement  of  claim  that  the  policy 
of  insurance  was  issued  on  the  plaintiflTs  building  for 
the  sum  of  $1,000;  that  the  building  was  destroyed  by 
fire  April  13, 1915 ;  that  the  plaintiff  had  complied  with 
the  conditions  of  the  policy  "and  that  the  property  of  the 
plaintiff  had  sustained  a  loss  upon  the  premises  insured 
under  said  policy  to  the  amount  of  f  1,000"  which  sum 
the  defendant  had  not  paid.  Attached  to  the  statement 
and  made  a  part  thereof  is  a  copy  of  the  policy.  Among 
the  conditions  contained  therein  is  the  following:  *'It  is 
understood  and  agreed  to  be  a  condition  of  this  policy 
that  in  the  event  of  loss  or  damage  by  fire  to  the  property 
insured  herein  this  company  shall  not  be  liable  for  an 
amount  greater  than  three-fourths  of  the  actual  cash 
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value  of  such  property  (not  exceeding  the  amount  in- 
sured thereon)  at  the  time  immediately  preceding  such 
loss  or  damage.'^  This  clause  qualifies  the  covenant  as 
to  the  amount  to  be  paid  and  makes  it  contingent  on  flhe 
value  of  the  insured  premises  at  the  time  of  the  fire.  The 
statement  of  claim  gives  no  information  on  that  subject 
unless  it  be  inferred  that  the  value  was  f  1,000,  from  the 
allegation  in  the  statement  of  claim  *^that  the  property 
of  the  plaintiff  had  sustained  a  loss  upon  the  premises 
insured  under  said  policy  to  the  amount  of  f  1,000.^'  In 
the  absence  of  an  averment  as  to  the  value  of  the  prop- 
erty destroyed  and  in  view  of  the  provision  as  to  the  limi- 
tation of  liability  to  an  amount  not  greater  than  three- 
fourths  of  the  actual  cash  value  it  is  impossible  to  liqui- 
date the  judgment  on  the  statement  filed.  If  the  value 
was  only  $1,000  the  plaintiff's  demand  would  be  $750. 
If  the  value  was  enough  more  than  $1,000  to  entitle  the 
plaintiff  to  the  whole  sum  contracted  for,  that  value 
should  be  set  up  in  the  statement  of  claim  in  order  that 
a  judgment  by  default  or  for  want  of  a  sufficient  affidavit 
of  defense  might  be  liquidated.  A  statement  of  claim 
must  include  every  ingredient  of  a  good  cause  of  action 
and  aver  the  same  with  accuracy  and  completeness,  and 
the  plaintiff's  statement  lacks  this  quality.  It  can  not 
be  determined  whether  the  value  of  the  property  burned 
was  sufficient  to  entitle  the  plaintiff  to  recover  the  whole 
amount  of  its  claim  under  the  policy,  or  a  smaller  amount 
as  controlled  by  the  three-fourths  limitation  above 
quoted.  We  think,  therefore,  the  learned  judge  was  not 
in  error  in  discharging  the  rule  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense. 

The  judgment  is  affirmed  and  the  record  remitted  with- 
out prejudice. 
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Yeier,  Appellant,  v.  Sun  Insurance  Office. 

Opinion  by  Henderson,  J.,  May  7, 1917 : 
This  is  an  appeal  from  the  action  of  the  court  below 
discharging  a  rule  for  judgment  for  want  of  a  sufficient 
affidavit  of  defense.  The  same  questions  arise  which 
were  considered  in  an  opinion  now  filed  in  the  case  of 
Francis  Yeier  v.  Camden*  Fire  Ins.  Association.  For  the 
reasons  there  given  the  judgment  from  which  this  appeal 
was  taken  is  affirmed  and  the  record  remitted  without 
prejudice. 


Giordano  v.  St.  Paul  Fire  and  Marine  Ins.  Co., 
Appellant. 

Insurance  —  Fire  insurance  —  Proofs  of  loss  —  Time  —  Mailing 
proofs. 

Where  a  policy  of  fire  hisurance  provides  that  the  insured  shall 
within  sixty  days  after  a  fire  render  a  statement  to  the  company  of 
the  time  and  origin  of  the  fire,  mailing  such  statement  on  the  six- 
tieth day  after  the  fire,  and  its  arrival  at  the  company's  office  on 
the  sixty-first  day,  is  a  sufficient  compliance  with  the  policy. 

Argued  March  8,  1917.  Appeal,  No.  61,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Luzerne  Co., 
on  verdict  for  plaintiff  in  case  of  Michael  Giordano  and 
Anna  Rosa  Giordano  v.  St.  Paul  Fire  and  Marine  Insur- 
ance Company.  Before  Oelady,  P.  J.,  Porter,  Hbnixbr- 
SON,  Head,  Kephart,  Trexler  and  Williams,  JJ.  Af- 
firmed. 

Assumpsit  on  a  policy  of  fire  insurance. 
The  case  turned  on  whether  proofs  of  loss  had  been 
rendered  in  time. 
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Verdict  and  judgment  for  plaintiff  for  |1,250.     De- 
fendant appealed. 

Error  assigned  was  in  refusing  binding  instructions 
for  defendant 

Andrew  Hourigan,  with  him  Frank  Lewis  Pinda,  for 
appellant. — Mailing  proofs  of  loss  on  the  sixtieth  day 
after  the  fire  so  that  they  were  ni[>t  received  by  the  com- 
pany until  the  sixty-first  day  Is  not  a  compliance  with 
the  requirement  of  the  policy  that  the  insured  "within 

sixty  days  after  the  fire. . .  •. .  .shall  render to  this 

company"  proper  proofs  of  loss:  Peabody  v.  S^tterlee, 
59  N.  E.  (N.  Y.)  818;  Lake  Geneva  Ice  Co.  v.  Selvage, 
73  N.  Y.  Supp.  193;  Huse,  Etc.,  Ice,  Etc.,  CJo.  v.  Wielar, 
86  N.  Y.  Supp.  24;  Dunn  v.  Farmer's  Fire  Ins.  Co.,  34 
Pa.  Superior  Ct.  245 ;  Hottner  v.  Aachen,  Etc.,  Fire  Ins. 
Co.,  31  Pa.  Superior  Ct.  466;  Vinkelstein  v.  North- 
western Material  Ins.  Co.,  63  Pa.  Superior  Ct.  538. 

Rendition  of  proper  proofs  of  loss  to  the  company 
within  sixty  days  after  the  fire  is  a  condition  precedent 
to  a  right  of  recovery :  Forester  v.  Teutonia  Fire  Ins. 
Co.,  60  Pa.  Superior  Ct.  158;  Gould  v.  Ins.  Co.,  134  Pa. 
570 ;  Dunn  v.  Farmer's  Ins.  Co.,  34  Pa.  Superior  Ct.  245 ; 
Hottner  v.  Aachen,  Etc.,  Fire  Ins.  Co.,  31  Pa.  Superior 
Ct.  467;  Vinkelstein  v.  Northwestern,  Etc.,  Ins.  Co.,  63 
Pa.  Superior  Ct.  538. 

John  M.  BigeloWy  with  him  'N.  M.  Curcio,  for  appel- 
lees.— The  proofs  of  loss  were  mailed  in  time :  Mfg.  &  M. 
Ins.  Co.  v.-Zeitinger,  48  N.  E.  Rep.  179;  Caldwell  v. 
Dwelling  H.  Ins.  Co.,  61  Mo.  App.  4;  Vinkelstein  v. 
Northwestern  M.  I.  Co.,  63  Pa.  Superior  Ct  538;  Whit- 
more  V.  Dwelling  H.  Ins.  Company,  148  Pa.  405 ;  Fol- 
som  V.  Cook,  115  Pa.  539 ;  Coventry  Mut.  Live  Stock  Ins. 
V.  Evans,  102  Pa.  281;  Steele  v.  German  Ins.  Co.,  53  N. 
W.  Rep.  515;  Kenton  Ins.  Co.  v.  Downs,  13  S.  W.  Eep. 
882. 
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Opinion  by  Henderson,  J.,  May  7, 1917  : 
The  plaintiff's  action  was  on  a  policy  of  insurance. 
The  only  question  presented  on  the  appeal  arises  out  of 
a  provision  of  the  policy  that  the  insured  shall  within 
60  days  after  the  fire  render  a  statement  to  the  company 
as  to  the  time  and  origin  of  the  fire,  etc.  It  is  conceded 
that  proofs  of  loss  were  mailed  in  the  City  of  Hazleton> 
Pa.,  on  the  sixtieth  day  after  the  fire  and  that  they  ar- 
rived in  New  York,  where  the  defendant  has  an  office,  on 
the  same  day.  No  witness  was  called  to  show  that  the 
proofs  were  not  delivered  to  the  office  of  the  company 
that  day  but  a  registered  letter  receipt  produced  in  evi- 
dence was  stamped  the  following  day,  the  sixty-first  day 
after  the  fire.  The  appellant  contends  that  the  plaintiff 
has  made  default  in  that  he  did  not  actually  deliver  to 
the  office  of  the  defendant  in  New  York  the  proofs  of  loss 
not  later  than  the  sixtieth  day.  The  learned  trial  judge 
instructed  the  jury  that  the  plaintiff  had  complied  with 
the  conditions  of  the  policy  in  this  respect  and  on  a  mo- 
tion non  obstante  veredicto  reaffirmed  his  former  ruling. 
The  precise  question  does  not  appear  to  have  been  de- 
cided in  this  State  and  the  authorities  in  other  states  to 
which  our  attention  has  been  called  are  not  in  harmony. 
It  was  held  in  Peabody  v.  Satterlee,  59  N.  E.  Rep.  818, 
N.  Y.  Court  of  Appeals,  that  the  depositing  of  the  proofs 
of  loss  in  the  mail  on  the  sixtieth  day  after  the  fire  oc- 
curred can  not  be  held  a  compliance  with  the  provisions 
of  tlie  policy.  An  examination  of  this  case  shows  that 
three  of  the  judges  dissented  from  the  opinion  and  that 
the  appellate  division  held  the  performance  to  be  suffi- 
cient. On  the  other  hand  in  Mfg.  &  M.  Ins.  Co.  v. 
Zeitinger,  48  N.  E.  Rep.  179,  Supreme  Court  of  Illinois 
in  which  the  proofs  were  mailed  on  the  fifty-ninth  day 
but  not  received  by  the  company  until  the  sixty-first 
day  the  court  held  that  the  mailing  of  proofs  of  loss  be- 
fore the  expiration  of  the  sixty  days  was  a  substantial 
compliance  with  the  requirements  of  the  policy.  The 
same  question  arose  in  Caldwell  v.  Dwelling  H,  Ins. 
Vol,  lxvi— 37 
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Co.,  61  Mo.  4.  In  that  case  as  in  the  one  before  us 
the  proofs  arrived  at  the  post  oflflce  of  the  insurer  on 
the  sixtieth  day  but  were  not  called  for  by  the  insurer 
until  the  following  day  and  this  was  held  to  be  in  time. 
It  is  a  reasonable  presumption  arising  from  the  course 
of  business  that  the  parties  in  contracting  contemplated 
the  use  of  the  mail  in  furnishing  the  proofs  of  loss. 
It  was  not  intended  that  the  insured  should  go  in  per- 
son or  send  an  agent  half  way  across  the  continent  to 
deliver  his  proofs.  It  is  a  maltter  of  common  knowl- 
edge that  the  customary  way  of  transacting  business  of 
this  character  is  to  post  the  communication  in  the  United 
States  mail  for  delivery  and  the  plaintiff  adopted  this 
method.  The  reliability  of  the  public  mail  service  is  so 
well  understood  that  it  is  held  to  be  a  natural  presump- 
tion founded  on  experience  that  a  properly  addressed 
prepaid  letter  deposited  in  the  post  oflBce  reached  its 
destination  by  due  course  of  mail  and  that  it  was  received 
by  the  person  to  whom  it  is  addressed :  Whitmore  v. 
Dwelling  Ins.  Co.,  148  Pa.  405.  Such  presumption  may 
of  course  be  rebutted  by  proof  that  it  was  not  received. 
But  in  the  absence  of  evidence  to  the  contrary  the  pre- 
sumption remains.  The  sixty  days'  provision  in  the 
policy  was  introduced  for  the  purpose  of  giving  the  in- 
sured sufficient  time  to  acquire  the  necessary  informa- 
tion and  to  properly  prepare  the  document  called  for. 
In  some  cases  a  short  time  would  be  required ;  in  others 
a  much  longer  time.  The  limit  fixed  in  the  policy  was 
evidently  considered  a  reasonable  period  regard  being 
had  to  the  nature  of  the  business.  If  the  insured  within 
that  time  places  in  the  mail  within  the  reach  of  the  in- 
surer at  its  place  of  business  the  required  proofs  we  think 
he  has  performed  his  contract  according  to  its  fair  intent 
The  contract  as  we  view  it  is  susceptible  of  this  construc- 
tion and  it  should  be  construed  most  favorably  to  the  in- 
sured. The  case  of  Vinkelstein  v.  Northwestern  M.  Ins. 
Co.;  63  Pa.  Superior  Ct.  538,  turned  on  the  question  of 
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fact  when  the  proofs  of  loss  were  received  in  Milwaukee 
and  does  not  discuss  the  question  now  raised. 

The  judgment  is  affirmed. 

Kephart,  Trbxlee  and  Wiluams,  JJ.,  dissent. 


Holgate,  Appellant,  v.  Brink. 

Promissory  notes — Defenses  —  Conflicting  testimony  —  Case  for 
jury. 

On  the  trial  of  a  scire  facias  sur  judgment  entered  on  notes, 
where  defendant  offers  testimony  that  plaintiff  had  agreed  to  apply  ' 
certain  funds  which  should  come  into  his  hands  as  attorney  for 
plaintiff  to  the  payment  of  the  judgment  in  suit,  evidence  may  be 
introduced  by  the  defendant  to  show  that  plaintiff  had  agreed  to  a 
different  distribution  of  the  fund,  and  the  case  on  the  conflicting 
testimony  is  for  the  jury. 

Practice,  C,  P. — New  trial — Appeals, 

Doubted,  whether  after  a  retrial  of  a  case  and  a  judgment  on  the 
verdict,  the  action  of  the  court  in  granting  a  new  trial  may  be  com- 
plained of  on  an  appeal  after  the  second  trial. 

Argued  March  8,  1917.  Appeal,  No.  38,  March  T., 
1917,  by  plaintiff,  from  judgment  of  C.  P.  Lackawanna 
Co.,  Jan.  T.,  1914,  No.  351,  on  verdict  for  defendant  in 
case  of  R.  H.  Holgate  v.  Jennie  E.  Brink.  Before  Or- 
LADY,  P.  J.,  Porter,  Henderson,  Head,  Kephart,  Trbx- 
LER  and  Williams,  J  J.    Aflftrmed. 

Scire  facias  sur  judgment  entered  on  judgment  notes. 
Before  Edwards,  P.  J. 

Verdict  and  judgment  for  defendant.  Plaintiff  ap- 
pealed. 

Errors  assigned  Were  various  rulings  and  instructions 
and  refusal  of  new  trial. 
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R.  H.  Holgate,  with  him  Frank  E.  Donnelly,  for  appel- 
lant. 

Joseph  O^Brien,  with  him  George  W.  Maxey  and  Rob- 
ert O^Brien,  for  appellee. 

Opinion  by  Henderson,  J.,  May  7, 1917 : 
This  case  was  twice  tried  in  the  court  below.  The 
verdict  was  for  the  plaintiflf  on  the  first  trial  and  a  rule 
for  a  new  trial  on  motion  of  the  defendant  was  made 
absolute.  The  first  assignment  of  error  complains  of  the 
action  of  the  court  in  granting  a  new  trial.  It  may  well 
be  doubted  whether  after  a  retrial  of  the  case  and  a  judg- 
ment on  the  verdict  the  action  of  the  court  in  granting  a 
new  trial  may  be  complained  of  on  an  appeal  after  the 
second  trial.  Under  the  authority  of  First  National 
Bank  of  Birmingham  v.  Fidelity  Title  and  Trust  Co., 
251  Pa.  536,  and  the  cases  there  cited,  ^n  appeal  might 
have  been  taken  from  the  order  of  court  granting  a  new 
trial.  The  plaintiff  instead  of  resorting  to  that  remedy 
proceeded  to  try  the  case  again  and  thus  took  the  chance 
of  a  second  verdict  rather  than  the  determination  of  the 
question  of  law  raised  by  the  order  for  a  new  trial.  But 
it  is  unnecessary  to  dispose  of  the  case  on  this  question 
for  no  assignment  of  error  was  taken  to  the  order  of 
court  granting  a  new  trial  nor  is  the  testimony  in  that 
case  presented  for  our  inspection.  The  settiug  aside  of 
a  verdict  is  not  covered  by  the  Act  of  May  11, 1911,  P.  L. 
279.  Such  an  order  is  interlocutory:  Com.  v.  Gabor, 
209  Pa.  201;  Moyer  v.  Phillips,  40  Pa.  Superior  Ct.  1. 
We  have  nothing  before  us  therefore  on  which  to  base  a 
reversal  for  the  reason  set  forth  in  the  assignment.  The 
second,  third,  fourth,  fifth  and  sixth  assignments  cover 
exceptions  taken  to  the  action  of  the  court  in  sustaining 
the  defendant's  objection  to  offers  of  evidence.  We  have 
read  these  excerpts  in  connection  with  the  context  and 
are  not  convinced  that  the  court  was  in  error  in  so  ruling. 
Nor  is  the  evidence  of  such  apparent  importance  as  to 
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have  affected  the  result  The  point  in  controversy  in  the 
case  was  whether  the  plaintiff  had  agreed  with  the  de- 
fendant that  he  would  apply  as  much  of  the  fund  belong- 
ing to  the  Brady  estate  which  came  into  his  custody  from 
Judge  Hand  as  would  be  necessary  to  pay  the  judgment 
which  he  is  now  seeking  to  recover  and  another  judgment 
of  like  amount  against  the  same  defendant.  The  re- 
jected evidence  had  little  significance  on  this  question 
and  we  are  not  satisfied  that  its  rejection  tended  in  any 
degree  to  prevent  the  plaintiff  from  recovering  a  verdict 
The  evidence  admitted  as  recited  in  the  seventh  assign- 
ment was  competent  for  the  purpose  of  contradicting  the 
plaintiff.  According  to  the  plaintiff's  testimony  when 
he  received  the  order  from  the  defendant  for  the  money 
from  Judge  Hand  he  said  to  her  that  the  first  thing  to 
be  paid  was  the  mortgage  amounting  to  f  1,000  held  by 
the  Dime  Bank  as  collateral  to  a  debt  Brady  owed  at 
that  bank;  that  Mr.  Burns  and  Mr.  Roe,  colleagues  of 
the  plaintiff  in  the  will  case,  should  be  paid;  that  Mr. 
Roe's  fee  was  |600  to  which  the  defendant  objected,  but 
that  Mr.  Burna's  fee  which  was  f  1,000  was  to  be  paid. 
The  defendant's  offer  in  the  seventh  assignment  was  to 
prove  by  Mr.  Roe  that  he,  the  plaintiff  and  Mr.  Burns 
met  in  the  latter's  office  and  it  was  agreed  among  them 
that  the  amount  of  the  Dime  Bank  mortgage  was  to  be 
taken  out  of  the  money  received  from  Judge  Hand  and 
that  the  balance  was  to  be  equally  divided  among  Roe, 
Burns  and  the  plaintiff.  This  was  an  entirely  different 
distribution  of  the  fund  from  that  stated  by  the  plaintiff 
to  have  been  agreed  on  by  the  defendant  and  him,  and  evi- 
dence thereof  was  competent  as  showing  a  different  ar- 
rangement from  that  which  he  claimed  at  the  trial.  That 
part  of  the  charge  of  the  court  set  forth  in  the  eighth  as- 
signment in  which  the  learned  trial  judge  said  *We  are  in 
the  dark  absolutely  as  to  the  relations  of  the  defendant 
and  Mr.  Burns'^  apparently  had  reference  to  the  lack  of 
evidence  to  show  that  the  defendant  had  employed  Mr. 
^ums.   He  took  part  in  the  trial  but  whether  Mrs.  Brink 
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employed  him  personally  or  whether  he  was  brought  into 
the  case  by  other  counsel  was  not  made  clear.  We  do 
not  understand  that  it  was  denied  by  the  defendant  that 
Mr.  Burns  was  entitled  to  compensation  for  services  ren- 
dered in  the  Brady  will  contest,  but  that  was  not  the 
question  involved  in  the  plaintiff's  case.  What  he  had 
to  meet  and  overcome  was  the  testimony  of  the  defend- 
ant herself  and  another  witness  who  alleged  she  was 
present  at  the  time  the  agreement  was  made  according 
to  which  agreement  the  plaintiff  was  to  take  out  of  the 
fund  he  received  from  Judge  Hand  a  suflScient  amount 
to  satisfy  the  two  judgments  which  he  held  against  the 
defendant.  He  received  the  money.  Whether  he  ap- 
plied it  according  to  the  understapding  between  him  and 
the  defendant  was  a  disputed  question  of  fact  to  be  de- 
termined by  the  jury.  The  defendant  would  not  be  re- 
lieved from  her  obligation  to  pay  Mr.  Burns  for  his  serv- 
ices because  he  received  no  share  of  the  money  which 
Judge  Hand  paid  to  the  plaintiff.  It  was  not  a  material 
consideration  therefore  whether  Mr.  Burns  was  employed 
directly  by  the  defendant  or  not  We  do  not  regard  it  as 
an  error  on  the  part  of  the  court  to  have  referred  to  the 
testimony  of  Mr.  Roe  as  to  the  division  of  the  money 
among  the  three  attorneys  who  acted  for  the  defendant 
in  the  will  contest.  It  was  not  an  important  point  and 
could  with  propriety  have  been  disregarded  by  the  court 
but  there  was  no  impropriety  in  directing  the  attention 
of  the  jury  to  the  matter. .  The  plaintiff  may  be  correct 
in  his  contention  that  he  should  have  had  a  verdict  in 
view  of  all  of  the  evidence  in  the  case  but  it  will  be 
readily  seen  on  examination  of  the  evidence  that  a  jury 
alone  could  decide  the  controversy  between  the  parties. 
We  do  not  find  anything  in  the  assignments  which  we 
consider  so  clearly  erroneous  as  to  warrant  a  reversal  of 
the  judgment. 
Af&rmed. 
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Duffy's  Garage  v.  Sweeley,  Appellant. 

Bailment — Injury  to  property  while  in  "bailee's  possession — Bur- 
den of  proof — Evidence,  * 

Where  property  is  injured  while  in  the  possession  of  the  bailee, 
the  burden  of  proof  is  upon  the  bailor  to  prove  that  the  injury  was 
caused  by  the  negligence  of  the  bailee,  but  the  latter  is  bound  to 
give  some  account  of  how  the  injury  occurred  so  that  the  bailor  may 
be  able  to  test  the  accuracy  of  the  bailee's  report. 

In  an  action  to  recover  for  labor  spent  in  repairing  an  automo- 
bile, the  plaintiff  is  entitled  to  maintain  a  judgment  on  a  verdict 
in  his  favor  where  it  appears  that  he  repaired  an  automobile  and 
returned  it  to  defendant,  that  on  its  trial  run  it  ran,  at  first,  all 
right,  but  on  the  return,  the  casing  broke,  and  the  machine  was  re- 
turned to  the  shop  of  the  plaintiff,  that  the  latter  took  it  apart,  sent 
for  defendant,  showed  him  the  broken  parts,  gave  him  an  oppor- 
tunity of  inquiry  and  inspection,  and  offered  to  do  the  work  neces- 
sary to  repair  the  damage,  which  was  declined,  and  that  defendant 
took  away  the  car  and  had  the  work  done  by  another. 

Submitted  March  12,  1917.  Appeal,  No.  3,  Feb.  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Clinton  Co., 
Oct.  T.,  1914,  No.  147,  on  verdict  for  plaintiff  in  case  of 
Duffy's  Garage  v.  C.  E.  Sweeley.  Before  Oblady,  P.  J., 
PoBTBB,  Hbndbbson,  Kbphabt,  Tbbxlbb  and  Williams, 
JJ.    Affirmed. 

Assumpsit  to  recover  for  labor  spent  in  repairing  an 
automobile.    Before  Hall,  P.  J. 

At  the  trial  the  defendant  claimed  that  the  machine 
had  been  injured  by  plaintiff,  while  it  was  in  his  charge 
as  bailee.  Other  facte  appear  by  the  opinion  of  the  Su- 
perior Court. 

Verdict  and  judgment  for  plaintiff  for  |65.31.  De- 
fendant appealed. 

Errors  assigned  were  various  rulings  on  evidence  and 
in  giving  binding  instructions  for  plaintiff. 
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Arguments — Opinion  of  the  Court.  [66  Pa.  Superior  Ct. 
R.  B.  McCormick,  for  appellant. — The  case  was  for  the 
jury.  It  is  for  the  jury  to  determine  under  proper  in- 
structionsy  whether  the  bailee  has  exercised  due  cape: 
First  Nat  Bank  of  Carlisle  v.  Graham,  79  Pa.  106; 
Swartz  V.  Hauser,  10  W.  N.  C.  434. 

Henry  Hippie,  of  McCormick  d  Hippie,  with  him  H.  8. 
Furat,  for  appellees. — This  case  comes  squarely  within 
the  ruling  of  the  Supreme  Court  in  Logan  v.  Mathews,  6 
Pa.  417. 

That  the  mere  fact  that  after  the  car  had  been  reas- 
sembled by  the  appellees  and  on  its  trial  trip  an  accident 
occurred  was  not  sufficient  to  raise  the  presumption  of 
negligence  and  to  shift  the  burden  to  the  appellees  is 
squarely  ruled  in  the  case  of  Leidy  v.  Quaker  City  Cold 
Storage  &  Warehouse  Co.,  180  Pa.  323. 

This  case  is  somewhat  similar  with  that  of  Qinger- 
breadman  Company  v.  Schumacher,  35  Pa.  Superior  Ct. 
652. 

Opinion  by  Trbxlbr,  J.,  May  17, 1917 : 

The  defendant  delivered  to  the  plaintiflfs,  partners 
trading  as  "Duffy's  Garage,'^  his  automobile  for  a  gen- 
eral overhauling.  All  the  new  parts  required  were  fur- 
nished by  the  defendant.  After  the  job  was  completed 
the  car  was  taken  out  for  a  trial  run  and  found  to  woi*k 
all  right,  but  as  it  was  about  to  be  returned  to  the  garage, 
the  casing  broke  and  the  gears  were  injured.  The  car 
was  again  taken  apart  and  the  owner  of  the  car  was  sent 
for.  The  defendant  was  informed  that  the  mechanic 
who  had  fixed  the  car  had  left  the  employ  of  the  plain- 
tiflfs and  there  would  be  a  delay  of  a  day  or  two  but  that 
they  would  fix  the  car  and  make  no  extra  charge.  De- 
fendant stated  that  he  had  to  have  the  car  and  that  if 
plaintiflfs  would  not  charge  any  storage,  he  would  get  a 
mechanic  and  fix  the  car,  and  so  he  did.  He  terminated 
the  bailment  and  took  back  his  property.  The  court 
gave  binding  instructions  for  the  plaintiflfs. 
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The  principal  question  is,  "Where  property  is  dam- 
aged in  the  possession  of  the  bailee  upon  whom  rests  the 
burden  of  proof?"  Ordinarily  he  who  alleges  negligence 
must  prove  it.  This  is  so  when  the  subject  of  the  injury 
is  a  bailment.  Thus  in  Leidy  v.  Quaker  City  Cold  Stor- 
age Co.,  180  Pa.  323,  we  find  that  goods  stored,  being 
damaged,  negligence  of  the  cold  storage  warehouse  man 
could  not  be. assumed  from  the  mere  fact  of  the  goods 
being  injured,  but  had  to  be  affirmatively  proved. 

In  Logan  v,  Mathews,  6  Pa.  417,  it  is  held  that  where 
property  is  returned  by  the  bailee  in  a  damaged  condi- 
tion, it  is  incumbent  upon  the  bailee  to  give  some  account 
as  to  how  the  injury  occurred  so  that  the  bailor  may  be 
enabled  to  test  the  accuracy  of  the  bailee's  report.  When 
the  bailee  refuses  or  omits  to  give  any  account  of  the 
injury,  the  burden  shifts.  In  the  case  before  us  we  think 
the  plaintiffs  as  bailee  of  the  automobile  have  performed 
the  duty  imposed  by  the  rule  laid  down  in  the  above 
cited  decision  and  have  relieved  themselves  of  any  pre- 
sumption of  negligence.  As  we  stated  above,  they  sent 
for  the  defendant,  showed  him  the  broken  parts,  appar- 
ently gave  him  every  opportunity  of  inquiry  and  inspec- 
tion, and  in  addition  thereto  offered  to  do  the  work  nec- 
essary to  repair  the  damage.  This  was  going  farther 
than  they  were  required  to  go. 

The  defendant  attempted  to  show  that  taking  plain- 
tiffs' account  of  the  accident  that  the  gears  were  injured 
through  their  carelessness,  but  the  proof  failed  entirely. 
There  were  a  number  of  offers  made  by  the  defendant  to 
prove  the  amount  of  his  damages  but  as  they  did  not  in- 
clude an  offer  to  prove  plaintiffs'  negligence,  they  were 
properly  excluded. 

All  the  assignments  are  overruled  and  the  judgment 
is  affirmed. 
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Syllabus — ^Assignment  of  Error.  \j^^  Pa.  Superior  Ct. 

Jameson  Piano  Co.  v.  Earnest,  Appellant. 

Landlord  and  tenant — Lease — Warrant  of  attorney  to  enter  judg- 
ment— Municipal  Court  of  Philadelphia  County — Clerk — Prothono- 
tary. 

Where  a  lease  executed  by  the  lessee  in  New  Jersey  authorizes 
and  empowers  "any  attorney  of  any  court  of  record  of  Pennsyl- 
.  vania  or  elsewhere  to  appear  for  me  and  to  enter  judgment  against 
me,"  a  judgment  entered  in  the  Municipal  Court  of  Philadelphia 
County  will  be  stricken  off,  where  it  appears  that  the  plaintiff's 
statement  was  addressed  to  the  clerk  of  the  Municipal  Court,  and 
the  judgment  was  entered  by  the  clerk's  deputy  in  accordance  with 
a  direction  of  the  attorney  for  the  plaintiff,  and  that  there  was  no 
appearance  in  behalf  of  the  defendant,  nor  was  the  declaration 
signed  by  any  attorn^  for  the  defendant. 

In  such  a  case  the  Act  of  Feb.  24,  1806,  Sec.  28,  4  Shl  L.  278, 
does  not  apply  inasmuch  as  the  Municipal  Court  does  not  have  a 
prothoQotary.  It  is  immaterial  that  the  prothonotary  o"  the  Court 
of  Common  Pleas  is  by  virtue  of  his  office  also  clerk  of  the  Munici- 
pal Court.  It  is  also  immaterial  that  the  prothonotary  of  the 
Court  of  Common  Pleas  of  Philadelphia  County  may  have  been  at 
the  time  an  attorney  at  law.  His  commission  as  prothonotaiy  gives 
him  no  right  to  act  as  an  attorney  in  fact  or  in  law  for  suitors  or 
others. 

The  clerk  of  the  Municipal  Court  does  not  have  authority  to 
confess  or  enter  a  judgment  under  the  Act  of  February  34,  1806. 

Argued  Dec.  14, 1916.  Appeal,  No.  315,  Oct.  T.,  1916, 
by  defendant,  from  order  of  Municipal  Court,  Philadel- 
phia Co.,  Feb.  T.,  1916,  No.  18,  discharging  rule  to  strike 
off  judgment  in  case  of  Jameson  Piano  Co.,  Inc.,  to  use 
of  Cayuga  County  National  Bank  v.  H.  Blanchard  Ear- 
nest. Before  Orlady,  P.  J.,  Porter,  Henderson,  Head^ 
Kbphart,  Trexler  and  Wiluams,  J  J.    Reversed. 

Rule  to  strike  off  judgment. 

The  facts  are  stated  in  the  opinion  of  the  Superior 
Court 

Error  assigned  was  order  discharging  rule  to  strike  oflf 
judgment 


Digitized  by 


Google 


JAMESON  PIANO  CO.  v.  EARNEST,  Appellant.   587 
586,  (1917).]  Arguments — Opinion  of  the  Court 

Francis  Chapman,  with  him  S.  Spencer  Chapman,  for 
appellant,  cited :  Connay  v.  Halste^d,  73  Pa.  354 ,-  Grover 
&  Baket  Sewing  Machine  Co.  v.  R^dcliflfe,  137  U.  S.  287; 
Harris  v.  Mercur,  202  Pa.  313 ;  Maurer  v.  Brennan,  58 
Pa.  Superior  Ct.  587;  Automatic  Merchandising  Co.  v. 
Del.  &  Hudson  Co.,  233  Pa.  581. 

Irwin  L.  Sessler,  for  appellee,  cited :  Erantz  v.  Kazen- 
stein,  22  Pa.  Superior  Ct.  275. 

Opinion  by  Kbphart,  J.,  March  16,  1917 : 
The  lease,  the  subject  of  this  litigation,  was  executed 
by  the  defendant  in  New  Jersey,  and  it  authorized  and 
empowered  "any  attorney  of  any  court  of  record  of 
Pennsylvania  or  elsewhere  to  appear  for  me  and  to 
enter  judgment  against  me.^^  The  appellee  entered  a 
judgment  in  the  Municipal  Court  of  Philadelphia 
County.  The  plaintiff's  statement  or  declaration  was  ad- 
dressed to  the  clerk  of  the  Municipal  Courts  and  the 
judgment  was  entered  by  the  clerk  in  accordance  withthe 
direction  of  the  attorney  for  the  plaintiff.  There  was  no 
appearance  in  behalf  of  the  defendant,  nor  was  the  decla- 
ration signed  by  any  attorney  for  the  defendant. 

There  is  no  doubt  that  had  the  judgment  been  entered 
in  the  Court  of  Common  Pleas  of  Philadelphia  County 
by  the  prothonotary,  though  the  praecipe  for  the  entry 
of  judgment  and  the  declaration  or  statement  filed  was 
not  signed  by  the  defendant  or  an  attorney  for  him,  the 
judgment  would  have  been  good  under  the  28th  section 
of  the  Act  of  February  24, 1806,  4  Sm.  L.  278 :  Krantz  v. 
Kazenstein,  22  Pa.  Superior  Ct.  275;  Dalton  v.  Willing- 
myre,  60  Pa.  Superior  Ct.  225.  The  contract  on  its  face 
clearly  had  in  view  a  performance. in  the  State  of  Penn- 
sylvania. By  the  express  direction  of  the  contract,  pay- 
ment on  account  of  the  piano  leased  was  to  be  made  in 
Pennsylvania,  and  the  authority  was  given  to  any  at- 
torney of  any  court  of  record  of  the  State  of  Pennsyl- 
vania.   With  these  provisions  in  the  contract,  it  may  be 
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Opinion  of  the  Court  [66  Pa.  Superioir  Ot. 
inferred  that  the  defendant  knew  of  the  laws  of  this 
State,  which  are  made  a  part  of  the  language  used  in  in- 
struments of  this  character,  and  he  would  be  bound 
thereby. 

We  need  not,  in  this  appeal,  decide  whether  the  Mu- 
nicipal Court  has  jurisdiction  to  enter  a  judgment  on  a 
note  or  lease  containing  authority  such  as  is  expressed  in 
this  lease.  It  is  a  court  of  record,  but  the  Act  of  1806 
authorizes  the  prothonotary  of  any  court  of  record  to 
enter  the  judgment.  The  Municipal  Court  of  Philadel- 
phia County  does  not  have  a  prothonotary,  and  when  the 
appellee  seeks  to  justify  his  judgment  under  the  Act  of 
1806,  he  must  do  so  by  force  of  that  act,  and  the  act  under 
which  the  Municipal  Court  was  created.  The  prothono- 
tary is,  by  virtue  of  his  office,  clerk  of  the  Municipal 
Court,  but  because  he  is  the  clerk  or  chief  clerk  of  that ' 
court,  and  exercises  certain  duties  as  a  chief  clerk,  sim- 
ilar to  the  duties  of  prothonotary  of  the  Courts  of  Com- 
mon Pleas,  it  does  not  necessarily  follow  that  he  is  the 
prothonotary  of  that  court  within  the  meaning  of  the  Act 
of  1806.  The  Act  of  1806,  being  in  derogation  of  the  com- 
mon  law,  should  be  strictly  construed :  Commonwealth  v. 
Black,  1  R.  249 ;  Hope  v.  Everhart,  70  Pa.  231 ;  Whitney 
V.  Hopkins,  135  Pa.  246;  Connay  v.  Halstead,  73  Pa.  354. 
The  powers  of  the  prothonotary  of  the  Courts  of  Common 
Pleas  of  Philadelphia  County  are  much  more  extensive 
than  those  of  the  clerk  of  the  Municipal  Court  The  of- 
fice of  "clerk"  in  the  Municipal  Court  does  not  have  the 
same  import  as  the  office  of  "prothonotary"  in  the  Courts 
of  Common  Pleas,  or  as  intended  by  the  Act  of  1806.  If 
the  legislature  intended  that  the  prothonotary  of  the 
Courts  of  Common  Pleas  of  Philadelphia  County  should 
be  prothonotary  of  the  Municipal  Court,  it  would  have  so 
stated.  We  cannot  give  powers  to  the  clerk  of  the  Mu- 
nicipal Court  which  are  delegated  by  law  to  the  prothono- 
tary merely  because  the  duties  are  similar,  and  for  the 
time  being  the  same  person  holds  both  offices. 

This  judgment  could  have  been  entered  in  the  Munici- 


Digitized  by 


Google 


JAMESON  PIANO  CO.  v.  EARNEST,  AppeUant.   589 
686,  (1917).]  Opinion  of  the  Court. 

pal  Court  as  a  court  of  record,  only  by  a  specific  execu- 
tion of  the  letter  of  authority  contained  in  the  instru- 
ment upon  which  judgment  was  to  be  confessed.  It  re- 
quired an  appearance  for  the  defendant.  The  record 
must  show  that  the  defendant  was  served  with  a  process 
or  voluntarily  appeared,  or  that  the  judgment  was  con- 
fessed by  an  attorney  of  a  court  of  record  of  Pennsyl- 
vdnia.  The  defendant  had  the  right  to  insist  upon  this 
letter  of  authority  contained  in  the  lease  being  complied 
with.  The  rule  to  strike  off  should  have  been  made  abso- 
lute :  Grover  Machine  Co.  v.  Radcliflfe,  137  U.  S.  287. 

It  is  conceded  that  the  prothonotary  of  the  Court  of 
Common  Pleas  of  Philadelphia  County  is,  by  profes- 
sion, an  attorney  at  law.  This  would  not  aid  the  plain- 
tiff. Under  the  Act  of  1834  he  could  not  practice  as  an 
attorney.    "He  has  no  authority  by  virtue  of  his  office 

to  act  as  a  clerk,  agent  or  attorney  for  any  person. 

His  commission  as  prothonotary  gives  him  no  right  to  act 
as  an  attorney  in  fact  or  in  law  for  suitors  or  others" : 
Whitney  v.  Hopkins,  supra.  His  name  as  clerk  of  the 
Municipal  Court  is  not  signed  to  the  assessment  of  dam- 
ages, or  the  entry  of  the  proceeding.  It  is  signed  by 
Schofield,  who  is  presumably  a  docket  clerk. 

The  order  of  the  court  below  is  reversed,  the  rule  to 
strike  off  the  judgment  is  reinstated,  and  is  here  made 
absolute. 


Easton  City,  Appellant,  v.  Hughes. 

Road  law — Original  paving  of  street — Municipal  intention — 
Adoption  of  pavement — Macadamized  pavement. 

The  first  paving,  which  exempts  abutting  property  owners  from 
any  liability  for  any  subsequent  improvement  is  one  that  is  put 
down  originally,  or  adopted  or  acquiesced  in  subsequently  by  the 
municipal  authority  for  the  purpose  and  with  the  intent  of  chang- 
ing an  ordinary  road  into  a  street.  Two  elements  are  necessary  to 
evidence  this  fact;   the  character  of  the  construction  and  the  in- 
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Syllabus — Statement  of  Facts.  [66  Pa.  Superior  Ct. 
tent  Jon  of  the  municipality  to  convert,  a  common  road  into  a  per- 
manently improved  street.  The  controlling  consideration,  how- 
ever, is  affirmative  municipal  intention. 

While  due  effect  must  be  given  to  the  character  of  the  work  done 
in  determining  municipal  intention,  when  that  work  is  macadam- 
izing, without  other  ample  evidence,  it  will  not  be  sufficient  to 
show  municipal  intention.  There  must  be  additional  evidence  of 
thid  fact. 

Where  a  municipal  ordinance  provided  for  an  appropriation  for 
ordinary  repairs  to  streets,  and  a  portion  of  a  street  particularly 
mentioned  in  the  ordinance  was  macadamized,  and  about  a  year 
afterwards  an  ordinance  was  passed  appropriating  money  to  be 
used  for  permanent  improvements  including  the  macadamizing  of 
the  street  in  question,  the  latter  ordinance  together  with  evidence 
as  to  the  work  done  on  the  street,  is  sufficient  to  sustain  a  finding 
of  an  adoption  of  the  macadamizing  done  under  the  first  ordinance 
as  a  permanent  improvement. 

Where  such  evidence  is  excluded  on  the  objection  of  the  city, 
and  the  court  erroneously  charges  that  the  jury  may  find  for  the 
defendant  on  certain  other  evidence,  and  it  appears  that  other 
cases  depend  on  the  result  of  the  appeal,  the  appellate  court  will 
reverse  the  judgment  but  at  the  cost  of  the  city  appellant. 

Argued  Dec.  6,  1916.  Appeal,  No.  210,  Oct.  T.,  1916, 
by  plaintiflf,  from  judgment  of  C.  P.  Northampton  Co., 
Sept.  T.,  1913,  No.  21,  on  verdict  for  defendant  in  case 
of  City  of  Easton  to  use  of  the  Bushkill  Quarry  &  Con- 
struction Co.  V.  William  Hughes.  Before  Orlady,  P.  J., 
Porter,  Henderson,  Head,  Kephart,  Trexler  and  Wil- 
liams, JJ.    Reversed. 

Scire  facias  sur  municipal  lien  for  paving  Front  street 
between  Northampton  and  Ferry  streets  in  the  City  of 
Easton.    Before  Barber,  P.  J.,  specially  presiding. 

At  the  trial  the  defendant  claimed  that  the  paving  for 
which  suit  was  brought  was  not  an  original  paving.  The 
court  under  objection  by  the  city  refused  to  admit  in 
evidence  certain  evidence  referred  to  in  the  opinion  of 
the  Superior  Court.  It  did,  however,  admit  in  evidence 
the  report  of  the  city  engineer,  Harrison  R.  Fehr. 
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689,  (1917).]  Statement  of  Facts— Charge  of  Court  below. 

The  defendant  made  this  offer : 

By  Mr.  Kirkpatrick — We  now  propose  to  prove  by  this 
witness  that  he  reported  to  the  city  council  the  nature 
and  character,  with  a  full  description,  of  the  work  which 
he  had  done  on  Front  street,  between  Northampton  and 
Ferry  streets ;  that  the  following  year,  under  the  direc- 
tion of  the  Highway  Department,  he  performed  identi- 
cally the  same  work  on  the  other  end  of  Front  street,  for 
a  similar  distance  north  of  Northampton  street;  to  be 
followed  with  proof  that  the  work  on  the  north  end  of 
Northampton  street  had  been  authorized  by  a  city  ordi- 
nance, passed  after  the  work  on  the  south  end  had  been 
done,  in  which  the  work  was  authorized  and  designated 
as  a  "permanent  improvement." 

By  Mr.  Evans — Objected  to,  as  incompetent  and  irrele- 
vant; it  doesn't  throw  any  light  upon  the  intent  of  the 
council  in  1^897,  when  they  passed  the  ordinance  appro- 
priating $1,000  for  repairs  to  Front  street. 

By  the  Court — The  objection  to  the  offer  as  a  whole  is 
sustained;  but  the  defendant  will  be  allowed  to  show 
any  reports  made  to  council  concerning  this  work  after 
it  had  been  concluded. 

The  court  charged  in  part  as  follows : 

["The  defendant  also  calls  your  attention  to  the  report 
that  was  made  by  the  city  engineer  after  the  completion 
of  the  work  and  what  was  done  with  his  report.  The 
clerk,  you  will  remember,  testified  that  it  was  read  along 
with  all  other  papers  and  then  was  ordered  to  be  printed, 
and  a  copy  of  it  was  admitted,  and  will  be  for  your  con- 
sideration, as  showing  how  this  work  was  done  and  how 
this  thousand  dollars  was  applied.  Now,  that  is  an  im- 
portant part  of  the  evidence,  as  showing  the  intent  on 
the  part  of  the  city  when  the  work  was  completed  and 
how  they  treated  it  and  recognized  it"]     (7) 

Verdict  and  judgment  for  defendants.  Plaintiff  ap- 
pealed. 

Errors  dssigned,  among  others,  were  (1)  refusal  of 
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binding  instructions  for  plaintiff;  (5)  admission  of  en- 
gineer's report  in  evidence;  (7)  portion  of  charge  as 
above,  quoting  it 

P.  C.  Evans,  of  Evans  d  Beck,  with  him  F.  W.  Edgar, 
for  appellant. 

Kirkpatrick  &  Maxwell,  for  appellee. 

Opinion  by  Kbphabt,  J.,  March  16, 1917: 
"The  first  paving,  which  exempts  abutting  proi)erty 
owners  from  any  liability  for  any  subsequent  improve- 
ment is  one  that  is  put  down  originally,  or  adopted  or 
acquiesced  in  subsequently  by  the  municipal  authority 
for  the  purpose  and  with  the  intent  of  changing  an  ordi- 
nary road  into  a  street.  Two  elements  are  necessary  to 
evidence  this  fact :  the  character  of  the  construction  and 
the  intention  of  the  municipality  to  convert  a  common 
road  into  a  permanently  improved  street.  The  control- 
ling consideration,  however,  is  affirmative  municipal  in- 
tention  Adoption  or  acquiescence,  as  showing  mu- 
nicipal intention,  must  be  limited  and  confined  to  acts 
which  deal  with  the  highway  as  an  improved  street,  and 
consists  of  such  acts  which  ^recognize  the  construction 
employed  and  the  results  obtained  as  being  sufficient  to 
stamp  upon  the  particular  highway  the  fact  of  a  perma- 
nently improved  street  as  such  term  is  usually  known" : 
Pottsville  V.  Jones,  63  Pa.  Superior  Ct.  180-186. 

We  do  not  think  the  evidence  was  adequate  to  show 
an  intention  to  convert  Front  street,  in  the  City  of  Eas- 
ton,  into  a  permanently  improved  street.  This  street 
was  one  of  the  original  streets  of  the  borough.  It  lies 
in  a  closely  built-up  portion  of  the  city,  incorporated  as 
such  in  1887,  and  from  that  time  houses  have  been  built 
along  the  street  close  together.  Prior  to  the  work  now 
claimed  as  a  permanent  improvement,  it  was  graded, 
curbed  and  guttered  with  sidewalks  under  municipal  au- 
thority and  direction.    The  macadamizing  now  claimed 
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589,  (191T).]  Opinion  of  the  Court, 

as  a  permanent  improvement  was  done  under  an  ordi- 
nance adopted  March  10,  1897.  It  provided  for  an  ap- 
propriation for  ^^ordinary  repairs  to  streets"  and  *^re- 
pairs  to  Front  street  from  Ferry  to  Bushkill  bridge." 
The  ^^repairs"  done  under  this  ordinance  were  much  the 
same  in  character  as  the  macadam  described  in  Pottsville 
V.  Jones,  supra.  If  a  municipality,  by  subsequent  ac- 
tion, evidenced  an  intention  to  adopt  this  macadam  as  a 
permanent  improvement,  the  word  "repairs"  as  used  in 
the  ordinance  would  not  be  controlling,  nor  would  the 
fact  that  one  part  of  the  ordinance  provided  for  ordinary 
repairs  and  another  part  for  repairs,  cause  the  word  "re- 
pairs" standing  alone  to  mean  permanent  improvements. 
While  due  effect  must  be  given  to  the  character  of  the 
work  done  in  determining  municipal  intention,  when 
that  work  is  macadamizing,  without  other  ample  evi- 
dence it  will  not  be  sufficient  to  show  municipal  inten- 
tion. There  must  be  additional  evidence  of  this  fact. 
Appellant  offered  the  report  of  the  engineer  under  whom 
the  work  was  done.  It  was  made  to  the  city  council. 
It  described  the  manner  in  which  the  street  was  repaired 
and  called  it  a  macadam  road.  The  minutes  of  council 
and  the  evidence  submitted  in  connection  therewith  show 
at  best  that  this  report  was  directed  to  be  printed. 
While  this  evidence  was  competent,  in  view  of  the  man- 
ner in  which  it  was  received  and  acted  upon,  it,  with  the 
other  evidence,  was  not  enough  from  which  the  jury 
might  find  intention.  But  the  appellee  offered  in  evi- 
dence an  ordinance,  adopted  a  year  later,  in  1898.    Its 

title  reads:  "Providing  for  the  issuing  of  bonds 

for  permanent  improvements,"  Section  3  provides  for 
an  expenditure  of  a  sum  of  money  "to  be  used  for  the 
following  permanent  improvements :  |1,000  for  macad- 
amizing Front  street."  This  offer  was  objected  to  by  ap- 
pellant. It  was  also  proposed  by  the  appellee  to  show 
that  the  macadamizing  here  called  a  permanent  improve- 
ment joined  the  work  done  under  the  ordinance  of  1897, 
or  was  very  close  to  it,  and  was  of  substantially  the  same 
Vol..  Lxvi— 38 
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construction  as  the  work  done  in  the  previous  year.  This 
ordinance  and  the  work  done  thereunder  would  be  evi- 
dence of  an  adoption  of  the  macadamizing  done  under 
the  first  ordinance  as  a  permanent  improvement.  It 
was  a  positive  declaration  by  council  that  they  regarded 
macadam  as  a  permanent  improvement,  and  being  so 
close  to  the  work  done  the  year  before  in  time  and  place, 
appellee  urges  that  the  conclusion  must  naturally  follow 
that  the  city  intended  the  macadam  done  in  that  year  to 
be  similarly  regarded ;  and  it  would  be  most  unfair  to 
the  property  owners  fronting  on  the  street  improved  in 
1897  if  it  were  otherwise.  There  is  nothing  in  the  ordi- 
nance restricting  its  operation  as  to  the  question  now  be- 
fore us.  This  evidence  should  have  been  admitted  and 
with  the  other  evidence  in  the  case  was  sufficient  to  find 
municipal  intention. 

The  court  below,  in  a  part  of  its  charge,  seventh  as- 
signment, seemed  to  regard  the  report  of  the  engineer  as 
being  enough.  This  was  error.  We  learn  from  the  ar- 
gument that  there  are  a  number  of  cases  depending  on 
the  result  of  this  appeal.  We  do  not  feel,  when  there 
are  other  cases  in  litigation,  which  embrace  the  same 
subject-matter,  that  the  appellant  Should  be  estopped 
from  raising  the  question  of  the  sufficiency  of  the  evi- 
dence in  this  appeal,  though  it  was  through  his  objection 
that  such  evidence  was  not  admitted.  But  that  the  ap- 
pellant may  not  profit  by  his  groundless  objection,  we 
will  direct  that  the  seventh  assignment  of  error  be  sus- 
tained, the  judgment  reversed,  a  venire  facias  de  novo 
awarded,  and  the  costs  of  this  appeal  to  be  paid  by  the 
appellant. 
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Cupryk  v.  Euthenian  National  Union  of  America, 

Appellant. 

Beneficial  associations — Benefits  on  death  of  wife — Age  of  wife — 
A  pp  lication — Evidence, 

Where  the  by-laws  of  a  beneficial  association  provide  that  a  mem- 
ber shall  receive  an  amount  stated  upon  the  death  of  his  wife,  pro- 
vided the  wife  was  under  forty  years  of  age  when  the  member 
joined  the  association,  and  a  member  in  a  suit  for  such  benefits 
testifies  that  his  wife  was  imder  forty  years  of  age  when  he  joined 
the  association,  it  is  reversible  error  to  refuse  to  admit  in  evidence 
his  application  for  membership  wherein  he  stated  that  his  wife  at 
the  time  was  forty-three  years  of  age;  and  it  is  also  reversible 
error  to  refuse  to  admit  evidence  as  to  an  oral  admission  made  by 
the  member  at  the  time  he  signed  the  application  that  his  wife  was 
over  forty. 

In  such  a  case  it  is  reversible  error  to  exclude  an  application 
made  by  the  wife  for  her  own  membership  in  the  association  made 
contemporaneously  with  her  husband's  application  in  which  she 
stated  that  she  was  forty-three  years  of  age.  Such  evidence  is 
competent  not  only  to  contradict  the  husband's  testimony,  but  also 
as  proof  of  the  substantive  fact  of  the  age. 

It  is  not  necessary  to  offer  birth  records,  or  the  evidence  of  per- 
sons who  could  testis  from  actual  knowledge  from  childhood  to 
death  to  prove  age.  If  this  evidence  can  be  secured,  it  should  be 
produced,  but  evidence  of  general  repute  in  the  family  by  those 
competent  will  be  suf&cient  if  family  records  are  not  obtainable. 

Argued  March  9,  1917.  Appeal,  No.  54,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Lackawanna 
Co.,  March  T.,  1914,  No.  354,  on  verdict  for  plaintiff  in 
case  of  Michael  Cupryk  v.  Ruthenian  National  Union  of 
America.  Before  Orlady,  P.  J.,  Poetbb,  Hbnpebson, 
Head,  Kephaet,  Tbexleb  and  Williams,  JJ.    Reversed. 

Assumpsit  to  recover  benefits  alleged  to  be  due  from 
the  defendant  to  the  plaintiff  on  the  death  of  the  plain- 
tiff's wife.     Before  O'Neill,  J. 

At  the  trial  it  appeared  that  the  by-laws  of  the  associa- 
tion provided  that  a  member  should  be  entitled  to  re- 
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ceive  on  the  death  of  his  wife  a  benefit  of  from  two  to 
four  hundred  dollars  according  to  the  amount  of  insur- 
ance carried,  provided  that  the  wife  was  under  forty 
years  of  age  at  the  time  of  the  husband's  admission  into 
membership.    The  court  charged  in  part  as  follows : 

It  appears  that  the  usual  proofs  of  death  were  fur- 
nished the  defendant,  but  the  association  refused  to  pay 
the  four  hundred  dollars,  alleging  that  at  the  time  the  in- 
surance was  effected  the  wife  was  over  forty  years  of  age, 
and  that  is  the  crux  of  this  case.  If  she  was,  of  course 
there  can  be  no  recovery  here.  If  she  was  under  forty 
years  of  age,  then  the  plaintiff  should  be  entitled  to  re- 
cover the  sum  of  four  hundred  dollars  with  interest  from 
the  30th  day  of  May,  1913,  or  sixty  days  thereafter.  The 
insurance  company  is  not  obliged  to  pay  the  sum  of  the 
insurance  until  sixty  days  after  the  death  of  the  insured ; 
and  the  interest  would  not  be  computed  until  the  expira- 
tion of  the  sixty  days.  [The  plaintiff  produces  positive 
testimony  showing  the  age  of  his  wife;  the  best  testi- 
mony that  he  could  offer  under  the  circumstances,]  (12) 
and  if  you  believe  his  testimony  and  the  testimony  intro- 
duced generally  for  the  plaintiff,  you  should  find  in  favor 
of  the  plaintiff  for  the  full  amount  of  his  claim. 

[On  the  part  of  the  defendant  it  is  alleged  that  his 
wife  was  more  th'an  forty  years  of  age.  The  testimony 
upon  that  offered  by  the  defendant  is  very  meagre;  they 
do  not  offer  any  birth  records ;  any  person  who  could  tes- 
tify from  actual  knowledge,  from  acquaintance  from 
childhood  or  birth  up  to  the  time  of  her  death ;  but,  as 
you  have  heard,  it  was  attempted  to  show  here  upon  the 
declaration  of  the  husband — that  at  this  time  he  said 
thus;  or  that  at  another  time  he  said  something  else. 
Now,  that  might  have  been  permitted  simply  for  the  pur- 
pose of  going  to  his  credibility  in  some  way.]  (13)  At 
one  part  of  the  trial  you  heard  him  say  that  he  did  not 
sign  a  certain  paper  because  he  could  not  write ;  and  the 
defendant  produced  the  records  of  the  United  States 
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Court  to  show  that  upon  application  he  was  refused 
naturalization  because  he  could  not  write,  and  that  six 
months  later  he  appeared  before  the  United  States  Court 
and  at  that  time  secured  his  naturalization  papers,  and 
it  is  claimed  that  he  signed  the  paper  required  to  be 
signed.  And  that  paper  was  produced  to  you  to  say 
whether  or  not  his  signature,  and  it  would  be  only  ma- 
terial in  this  case  as  going  to  the  credibility  of  the  wit- 
ness. [The  mere  fact  that  this  witness  made  a  misstate- 
ment, either  erroneously  or  wrongfully  or  wilfully,— dif- 
fering at  various  times  about  similar  subjects,  is  not  in 
itself  conclusive  that  the  testimony  offered  by  him  in  this 
case  is  not  proper  and  correct.  It  is  a  circumstance,  per- 
haps, that  you  might  take  into  consideration  as  to 
whether  or  not  he  was  entitled  to  be  believed ;  but  upon 
the  general  points  there  is  no  conflict  of  testimony  at 
all.]  (14) 

Verdict  and  judgment  for  plain tiflE  for  |466.  Defend- 
ant appealed. 

Errors  assigned  were  in  rejecting  the  plaintiflPs  appli- 
cation for  admission  into  the  association,  in  rejecting 
Mrs.  Cupryk^s  application  for  admission,  in  rejecting 
oral  admissions  made  by  the  plaintiff  as  to  his  wife's  age 
at  the  time  he  became  a  member,  and  portions  of  charge 
quoted  above. 

W.  L.  Hill,  of  Warren,  Knapp,  O^Malley  &  Hill,  for  ap- 
pellant— It  is  always  competent  to  prove  what  a  party 
says  against  his  interest  about  the  matter  in  controversy : 
Shirley  v.  Shirley,  59  Pa.  267;  Simons  v.  Vulcan  Oil  & 
Joining  Co.,  61  Pa.  202 ;  Wolf  v.  Studebaker,  65  Pa.  459 ; 
Allen  V.  Monasters,  3  Watts  181. 

The  wife's  written  statement  as  to  her  age  was  admis- 
sible :  Plumb  V.  Curtis,  66  Conn.  154 ;  Mophsker  v.  Su- 
preme Council  of  the  Royal  Arcanum,  215  Pa.  631. 

P.  E.  Kilcullen,  for  appellee. 
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Opinion  by  Kbphaet,  J.,  May  7, 1917: 

The  appellee  was  a  member  of  the  appellant  beneficial 
association  and  sues  to  recover  under  the  provisions  of 
a  by-law,  which  gives  to  a  member,  on  the  death  of  his 
wife,  a  benefit  of  from  two  to  four  hundred  dollars,  ac- 
cording to  the  amount  of  insurance  carried.  The  de- 
fense is  made  that  the  wife,  at  the  time  the  appellee  was 
admitted  to  membership,  was  over  forty  years  of  age. 

The  by-laws  provide:   " that  the  age  of  the  wife 

or  husband  was  not  over  forty  years  at  the  time  of  his 
admission  into  membership."  The  appellee  testified 
from  information  received  from  his  wife  that  when  he 
made  application  for  membership  his  wife  was  between 
thirty-eight  and  thirty-nine  years  of  age.  To  contra- 
dict this  testimony  the  appellant  offered  in  evidence  the 
husband's  application  for  membership,  wherein  he  stated 
at  the  time  he  signed  the  application  that  his  wife  was 
forty-three  years  of  age.  The  court  refused  to  admit  this 
evidence.  We  do  not  understand  on  what  theory  the 
court  declined  to  admit  it.  It  was  this  application  that 
led  to  the  issuance  of  the  plaintiff's  certificate  on  which 
this  action  is  based.  The  objection  to  the  offer  was  that 
it  was  vague  and  indefinite.  For  the  purpose  of  con- 
tradiction and  as  affecting  the  credibility  of  the  witness, 
the  evidence  was  competent.  An  offer  was  made  to  show 
appellee's  oral  admission  at  the  time  he  signed  the  ap- 
plication that  his  wife  was  over  forty.  The  court  re- 
fused to  admit  this  offer.  This  was  error.  The  defend- 
ant further  offered  to  prove  that  in  the  application  of  the 
wife,  made  cotemporaneously  with  her  husband's  appli- 
cation, and  upon  which  he  has  received  the  benefit,  she 
made  the  statement  that  she  was  forty-three  years  of  age. 
We  think  the  offer  was  clearly  competent  for  the  pur- 
pose of  proving  the  fact  of  age.  It  is  not  necessary  to 
discuss  whether  the  testimony  of  those  who  heard  the 
wife's  declaration  as  to  age  is  competent  when  it  is  used 
in  the  interest  of  her  beneficiary  to  establish  age.  Gen- 
erally the  proof  of  pedigree,  which  includes  descent,  re- 
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lationship,  birth,  marriage  and  death,  and  the  times 
when  these  events  happen  (Insurance  Co.  v.  Rosenlage, 
77  Pa.  507,)  may  be  established  by  general  repute  in  the 
family  emanating  from  persons  connected  with  such 
family  by  blood  or  marriage,  and  the  husband  or  wife 
enjoy  such  relationship.  And  while  it  may  be  necessary, 
if  the  wife's  declaration  is  offered  as  a  self-serving  state- 
ment, to  show  that  she  obtained  the  knowledge  through 
family  relationship,  when  offered  as  a  declaration 
against  interest,  the  presumption  would  be  that  she  made 
the  statement  from  such  knowledge.  It  is  therefore  com- 
petent not  only  to  contradict  the  appellee's  statement, 
but  as  proof  of  the  substantive  fact  of  age. 

That  portion  of  the  charge  embraced  in  the  thirteenth 
assignment  of  error  is  incorrect.  The  plaintiff  did  not 
produce  positive  testimony  showing  the  wife's  age.  It  is 
not  necessary  to  offer  birth  records,  or  the  evidence  of 
persons  who  could  testify  from  actual  knowledge  from 
childhood  to  death  to  prove  age.  If  this  evidence  can 
be  secured,  it  should  be  produced,  but  evidence  of  gen- 
eral repute  in  the  family  by  those  competent  will  be  suf- 
ficient if  family  records  are  not  obtainable.  The  value 
of  the  defendant's  evidence,  as  affecting  appellee's  credi- 
bility, was  greatly  lessened  by  the  court's  charge.  The 
case  did  not  warrant  such  instruction.  ^ 

Assignments  one  to  fourteen,  inclusive,  and  the  six- 
teenth assignment,  are  sustained.  The  fifteenth  assign- 
ment, being  the  motion  for  a  new  trial,  is  not  considered. 
The  judgment  is  reversed  and  a  venire  facias  de  novo  is 
awarded. 


Wilson  i?.  Weaver,  Appellant  (No.  1) . 

Bailment — Conditional  sale — Giving  notes — Notes  hearing  inters 
est. 

An  agreement  in  writing  which  has  all  the  elements  of  a  lease,  is 
not  converted  into  a  conditional  sale  by  the  fact  that  the  lessee  in- 
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stead  of  giving  notes  for  $100  each,  due  at  intervals  of  sixty  days 
as  provided  by  the  agreement,  gave  one  note  for  the  entire  sum  due 
in  sixty  days>  and  at  the  end  of  sixty  days  paid  $100  and  gave  a 
new  note  for  the  balance.  The  character  of  the  transaction  is  not 
affected  by  the  fact  that  the  new  note  was  for  three  months  with 
another  person  joined  as  a  maker. 

Provisions  for  interest  and  promissory  notes  are  recognized  as 
being  legitimate  parts  of  a  bailment  contract  in  Pennsylvania. 

Where  a  bailor  elects  not  to  proceed  upon  notes  given  for  rental, 
but  retains  them  and  proceeds  upon  the  lease  by  claiming  the  goods 
levied  upon  as  the  property  of  the  bailee,  the  bailment  continues  in 
force,  and  the  bailor  has  a  right  to  claim  the  goods  as  his  property. 

Argued  March  12,  1917.  Appeal,  No.  16,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Lycoming 
Co.,  Sept.  T.,  1915,  No.  80,  on  verdict  for  plaintiff  in  case 
of  H.  H.  Wilson  v.  George  W.  Weaver  et  al.  Before  Oe- 
LADY,  P.  J.,  Porter,  Henderson,  Kbphart,  Trbxlbr  and 
Williams,  JJ.    Affirmed. 

Sheriff's  interpleader  to  determine  title  to  two  bay 
horses,  one  set  double  harness,  one  pair  of  bobsleds 
levied  upon  as  the  property  of  A.  S.  Wertz  and  claimed 
by  H.  H.  Wilson.    Before  Whitehead,  P.  J. 

At  the  trial  it  appeared  that  on  January  25,  1915,  an 
agreement  in  writing  was  executed  between  H.  H.  Wil- 
son and  A.  S.  Wertz.  The  material  portions  of  the 
agreement  were  as  follows : 

This  agreement  of  bailment  made  the  25th  day  of 
January,  1915,  between  H.  H.  Wilson,  of  Williamsport, 
Lycoming  County,  Pennsylvania,  bailor,  of  the  first  part, 
and  A.  S.  Wertz,  of  Union  County,  Pa.,  bailee,  of  the 
second  part,  witnesseth :  That  the  bailor,  for  and  in  con- 
sideration of  the  rent  or  hire  herein  reserved,  and  of  the 
covenants  herein  contained,  which  rent  or  hire  is  by  the 
bailee  to  be  paid,  and  which  covenants  are  by  the  bailee 
to  be  kept  and  performed,  does  hereby  let  or  hire  unto 
the  bailee  the  following  personal  property,  to  wit :  Two 
bay  horses  seven  years  old,  weigh  about  2,750  lbs.,  one 
double  set  of  harness  and  one  pair  of  bobsleds 
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For  the  term  of  twelve  months  beginning  with  the  date 
of  this  bailment,  for  the  rent  or  hire  of  five  hundred  and 
eighty  dollars  to  be  paid  as  follows : 

Dollars  in  cash  on  the  execution  of 

this  bailment,  the  receipt  whereof  is  hereby  acknowl- 
edged, and  one  hundred  dollars  every  sixty  days  until  the 
full  amount  is  paid 


All  deferred  installments  of  rent  or  hire  shall  bear  inter- 
est from  the  date  hereof,  and  shall  be  evidenced  by 
promissory  notes  made  by  the  bailee  to  the  order  of  the 

bailor,  and  payable  at West  Branch 

Bank   • 

The  bailee  covenant  and  agree  to  pay  the  said  rent  or 
hire  and  to  make  the  said  promissory  notes  as  hereinbe- 
fore provided. 

The  bailee  further  covenant  and  agree  to  use  the  prop- 
erty hereby  leased  or  hired  in  a  careful  and  prudent  man- 
ner; and  not  to  attempt  to  sell  or  sublet  the  said  prop- 
erty, or  in  any  way  part  with  the  possession  thereof,  or 
any  part  thereof;  and  not  to  assign  this  agreement,  and 
at  any  time  when  requested,  to  exhibit  all  of  said  prop- 
erty to  the  bailor  or  his  agents ;  and  at  the  exqpiration  of 
this  agreement,  to  return  and  surrender  the  said  prop- 
erty to  the  bailor  in  as  good  condition  as  the  same  now  is. 

It  is  distinctly  understood  and  agreed  by  and  between 
the  parties  hereto  that  this  agreement  is  a  contract  of 
bailment  for  rent  or  hire,  and  not  a  sale,  conditional  or 
otherwise. 

It  is  further  covenanted  and  agreed  by  the  parties  here- 
to that  if  at  any  time  during  the  term  of  this  bailment, 
or  at  the  end  thereof,  the  bailee  desire  to  purchase  the 
said  property  by  the  payment  of  such  sum  as  would,  with 
the  previous  payments  of  rent  or  hire,  amount  to  the  sum 
of  five  hundred  and  eighty  dollars,  the  said  bailee  shall 
have  the  right  so  to  do,  and  upon  such  payment  shall  re- 
ceive a  bill  of  sale  for  the  property. 
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At  the  time  of  the  execution  of  the  writing  Wertz  gave 
to  Wilson  a  note  for  the  entire  sum  payable  in  sixty  days, 
instead  of  the  $100  notes  mentioned  in  the  agreement 

On  March  25, 1915,  the  date  of  the  maturity  of  the  first 
note,  another  note  was  given  to  H.  H.  Wilson  for  f488.21, 
payable  on  June  25,  1915,  and  this  note  was  signed  not 
only  by  A.  S.  Wertz,  but  by  John  L.  Wertz. 

On  the  maturity  of  the  last  mentioned  note,  June  25, 
1915,  another  note  was  given  to  H.  H.  Wilson  for  f420.44, 
payable  on  September  25,  1915,  and  this  note  was  also 
signed  J.  L.  Wertz  and  A.  S.  Wertz. 

On  September  25, 1915,  the  date  of  the  maturity  of  the 
last  mentioned  note,  another  note  was  given  to  H.  H. 
Wilson  for  $390.34,  payable  on  December  25,  1915,  was 
also  signed  J.  L.  Wertz  and  A.  S.  Wertz. 

On  December  25,  1915,  another  note  was  given  to  H. 
H.  Wilson  and  payable  March  25,  1916,  $370,  signed  as 
the  others. 

On  November  9, 1915,  the  sheriff  of  Lycoming  County 
made  a  levy  upon  the  personal  property  upon  fi.  fas.  is- 
sued on  two  certain  judgments  entered  to  Nos.  280  and 
281,  September  Term,  1915,  in  the  Court  of  Common 
Pleas  of  Lycoming  County,  at  the  suit  of  Gteorge  W. 
Weaver  &  Company,  and  among  the  personal  property 
thus  levied  upon  against  A.  S.  Wertz  and  Daniel  Wertz 
in  the  one  case,  and  A.  S.  Wertz  in  the  other  case,  were 
the  two  bay  horses,  one  set  of  double  harness  and  one 
pair  of  bobsleds,  referred  to  in  the  written  agreement  be- 
tween Wilson  and  the  said  A.  S.  Wertz. 

On  November  16,  1915,  Harry  H.  Wilson  made  claim 
upon  the  said  two  bay  horses,  one  set  double  harness  and 
one  pair  of  bobsleds,  claiming  the  same  to  be  his  own 
property. 

An  interpleader  issue  was  framed. 

The  jury  returned  a  verdict  for  the  plaintiff  by  direc- 
tion of  the  court.    Defendant  appealed. 
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Error  assigned  was  in  overruling  motion  of  defendant 
for  judgment  n.  o.  v. 

John  G.  Reading,  with  him  R.  F.  Allen,  for  appellants. 
— But  the  case  in  hand  differs  so  very  materially  from 
the  facts  in  Jacob  v.  Groff,  19  Pa.  Superior  Ct.  144,  that 
we  contend  that  the  contract,  notwithstanding  the  paper 
writing  of  January  2d,  1915,  was  a  sale  and  not  a  bail- 
ment, because  the  giving  of  a  note  for  the  full  amount  of 
the  value  of  the  personal  property,  accompanied  by  the 
delivery  of  the  personal  property  to  the  maker  of  the 
note,  was  an  ordinary  transaction  of  sale,  and  further, 
that  the  giving  of  a  note  of  the  kind  and  character  de- 
scribed was  not  in  compliance  with  the  terms  of  the  so- 
called  bailment  or  paper  writing  between  the  parties. 

Maw  L.  Mitchell,  for  appellee. — 'It  is  firmly  settled  in 
Pennsylvania  that  an  agreement  of  bailment  is  not 
changed  in  character  by  giving  notes  to  cover  install- 
ments of  rent :  Byers  Machine  Co.  v.  Risher,  41  Pa.  Su- 
perior Ct.  469;  Lippincott  v.  Holden,  11  Pa.  Superior 
Ct.  1&;  Link  Machinery  Co.  v.  Continental  Trust  Co., 
227  Pa.  37;  Lippincott  v.  Scott,  198  Pa.  283. 

Nor  by  a  provision  that  the  installments  of  rent  shall 
bear  interest:  Euwer  v.  Greer,  29  Pa.  Superior  Ct.  262; 
Lippincott  v.  Scott,  198  Pa.  283 ;  Ditman  v.  Cottrell,  125 
Pa.  606. 

The  reason  for  the  rule  that  taking  notes  to  cover  in- 
stallments of  rent  does  not  change  the  character  of  an 
agreement  of  bailment  evidently  is  that  notes  are  not  re- 
garded as  payment,  unless  specifically  accepted  as  such, 
until  they  are  actually  paid :  North  Penn  Iron  Co.  v.  N. 
J.  Bridge  Co.,  35  Pa.  Superior  Ct.  84;  United  States  for 
use  V.  Hegeman,  204  Pa.  438. 

The  agreement  in  Werley  v.  Dunn,  56  Pa.  Superior  Ct. 
254,  is  in  some  respects  at  least  strikingly  like  the  agree- 
ment between  Wilson  and  Wertz. 
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Opinion  by  Kbphaet,  J.,  May  7, 1917 : 

This  is  an  interpleader  proceeding  to  determine  the 
title  to  horses^  sleds  and  harness.  Was  the  bailment 
subsequently  changed  to  a  contract  of  sale?  The  firsl  as- 
signment of  error,  relating  to  the  admission  of  a  writing 
dated  January  25, 1915,  between  the  appellee  and  Wertz, 
who,  it  is  claimed,  bought  the  horses,  was  not  pressed. 
Upon  examination  we  find  the  assignment  to  be  with- 
out merit,  and  it  is  therefore  overruled. 

The  agreement  has  all  the  elements  of  a  contract  of 
lease  or  bailment :  Werley  v.  Dunn,  56  Pa.  Superior  Ct. 
254.  It  should  be  treated  as  such  unless  the  parties,  by 
their  acts,  considered  it  as  a  contract  of  sale.  To  sus- 
tain the  contention  that  it  was  a  conditional  sale,  the  ap- 
pellant urges  that  the  agreement  provided  that  flOO 
should  be  paid  every  sixty  days,  and  the  deferred  pay- 
ments of  rent  "shall  bear  interest"  and  "shall  be  evi- 
denced by  promissory  notes."  Provisions  for  interest 
and  promissory  notes  are  recognized  as  being  legitimate 
parts  of  a  bailment  contract  in  Pennsylvania:  Byers 
Machine  Co.  v.  Risher,  41  Pa.  Superior  Ct.  469;  Link 
Machinery  Co.  v.  Continental  Trust  Co.,  227  Pa.  37;  Lip- 
j)incott  V.  Scott,  198  Pa.  283 ;  Euwer  v.  Greer,  29  Pa.  Su- 
perior Ct.  262.  But  it  is  urged  that  the  lessee,  in  compli- 
ance with  this  stipulation  in  the  contract,  instead  of  giv- 
ing notes  each  for  flOO,  due  at  intervals  of  sixty  days, 
gave  one  note  for  the  entire  sum  due  in  sixty  days.  At 
the  end  of  that  period  $100  was  paid  and  a  new  note  was 
given.  This  we  think  was  a  substantial  compliance  with 
the  agreement.  The  lessee  might  have  given  notes  as  in- 
dicated by  the  appellants,  but  inasmuch  as  the  contract 
of  bailment  controlled  the  note,  the  lessee  was  in  no  way 
injured.  There  was  no  act  on  the  part  of  the  owner  of 
the  note  to  regard  it  as  payment,  and  when  the  required 
f  100  was  paid  at  the  end  of  the  sixty  days,  and  the  re- 
newal note  was  given,  it  is  clear  the  parties  regarded  the 
bailment  contract  as  being  in  full  force.  The  renewal 
note,  however,  was  not  due  in  sixty  days,  but  in  three 
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months;  and  in  addition  to  A.  S.  Wertz,  the  lessee,  John 
L.  Wertz,  joined  as  a  maker.  The  fact  that  the  lessor 
accepts  additional  security  for  rent  or  hire  would  not 
cause  a  contract  of  bailment  to  become  a  conditional 
sale.  Nor  would  the  circumstance  of  giving  additional 
time  in  which  to  pay  the  rent  have  that  effect.  Where 
the  parties  are  acting  in  good  faith  and  intending  credi- 
tors are  not  misled,  they  should  not  be  put  to  a  strict, 
unalterable  i)erformance  of  the  written  contract  of  bail- 
ment. Many  cases  arise  wherein  it  is  highly  meritorious 
that  arrangements  just  such  as  these  should  be  given  due 
effect,  without  changing  the  substantive  character  of  the 
agreement  of  bailment.  Written  contracts  are  generally 
the  subject  of  change  or  modification  after  their  execu- 
tion. What  we  have  here  said  applies  to  the  subsequent 
notes  given. 

The  levy  in  this  case  was  made  before  the  end  of  the 
term  specified  in  the  lease.  At  its  expiration  a  further 
extension  of  time  was  given  and  a  new  note  taken  for 
the  rent.  Apart  from  the  rule  that  the  question  of  title 
is  to  be  determined  at  the  time  of  the  levy,  this  further 
extension  was  within  the  contractual  rights  of  the  par- 
ties as  bailor  and  bailee.  The  bailor  did  not  put  it  out 
of  his  power  to  proceed  on  the  bailment  contract,  though 
the  note  was  discounted;  he  did  not  take  step  to  en- 
force its  collection,  and  when  called  for  the  lessee^s  note 
was  in  the  bailor's  possession  as  his  property,  represent- 
ing the  balance  of  the  rent  reserved  in  the  ^bailment. 
The  notes  were  not  accepted  as  payment  either  by  the 
contract  or  act  of  the  bailor,  and  should  not  be  regarded 
as  payment  until  actually  paid:  N.  Penn  Iron  Co.  v. 
N.  J.  Bridge  Co.,  35  Pa.  Superior  Ct.  84.  Where  the 
bailor  elects  not  to  proceed  upon  the  notes,  but  retains 
them  and  proceeds  upon  the  lease,  the  bailment  con-  ^ 
tinues  in  force  and  the  goods  remain  his  property.  Hav- 
ing asserted  his  claim  under  the  contract  of  bailment,  he 
cannot  proceed  on  the  notes  given  for  the  rent :  Jacob  v. 
Groff,  19  Pa.  Superior  Ct.  144. 

The  judgment  of  the  court  below  is  affirmed, 
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Wilson  V.  Weaver,  Appellant  (No.  2) . 

Bailment — Conditionnl  sale — Public  sale  to  fix  value. 
An  agreement  of  bailment  for  two  horses  is  not  converted  into 
a  conditional  sale  by  the  facts  that  the  bailor  and  bailee  agreed  that 
the  value  of  the  horses  should  be  fixed  by  exposing  them  at  a  public 
sale,  and  that  the  horses  were  knocked  down  to  the  lessee  at  the  sale, 
but  that  they  did  not  leave  the  possession  of  the  lessor  after  the  sale 
until  the  contract  of  bailment  was  executed. 

In  such  a  case  it  is  immaterial  that  a  portion  of  the  rental  was 
paid  by  the  transfer  to  the  lessor  of  a  team  of  horses,  instead  of  a 
cash  equivalent ;  nor  is  it  material  that  the  person  who  bought  the 
horses  from  the  bailee  as  his  property  at  a  date  subsequent  to  the 
execution  of  the  bailment,  had  paid  a  price  for  them  less  than  the 
amount  named  in  the  agreement  of  bailment.  In  a  suit  by  the 
bailor  against  such  purchaser,  the  question  is  the  value  of  the  horses 
to  the  bailor  as  it  measured  the  purchaser's  liability  for  the  con- 
version. 

Argued  March  12, 1917.  Appeal,  No.  2,  Feb.  T.,  1917, 
by  defendant,  from  judgment  of  C.  P.  Lycoming  Co., 
June  T.,  1915,  No.  123,  for  plaintiflf  on  case  stated  in  case 
of  H.  H.  Wilson  v.  George  W.  Weaver.  Before  Oelady, 
P.  J.,  Porter,  Henderson,  Kephaet,  Trbxlee  and  Wil- 
liams, JJ.    Afllrmed. 

Case  stated  to  determine  the  ownership  of  two  bay 
horses. 

Prom  the  case  stated  it  appeared  that  on  January  10, 
1914,  an  agreement  of  bailment  for  the  horses  was  ex- 
ecuted by  H.  H.  Wilson  to  Daniel  Vargeson.  This  agree- 
ment was  similar  in  its  terms  to  that  quoted  in  Wilson  v. 
Weaver,  (1)  supra. 

The  material  portions  of  the  case  stated  were  as  fol- 
lows : 

On  or  about  January  10,  1914,  H.  H.  Wilson  agreed 
with  one  Daniel  Vargeson,  that  he  would  lease  or  hire 
to  the  said  Vargeson  a  pair  of  bay  horses  .and  that  the 
value  of  said  horses  should  be  fixed  by  exposing  them 
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at  public  sale  on  or  about  the  said  10th  day  of  January, 
1914,  at  Muncy,  Pennsylvania,  along  with  the  rest  of  a 
car  load  of  horses  which  the  said  Wilson  was  then  sell- 
ing, and  that  after  the  value  was  so  fixed  the  said  Var- 
geson  and  the  said  Wilson  should  execute  an  agreement 
covering  the  transaction  between  them. 

In  pursuance  of  this  arrangement  the  said  horses  were 
exposed  at  the  said  sale  and  were  knocked  down  to  the 
said  Vargeson  at  a  price  of  $600.00. 

Thereupon  the  said  horses  were  brought  back  to  the 
livery  stable  of  the  plaintiff,  Wilson,  at  Williamsport,  by 
the  said  Wilson  and  at  the  said  stable,  on  January  10, 
1914,  the  said  Wilson  and  the  said  Vargeson  executed 
an  agreement  for  the  said  horses,  a  copy  of  which  is 
hereto  attached  and  marked  "Exhibit  No.  1,"  and  at  this 
samfe  time  Vargeson  gave  his  note  to  Wilson,  a  copy  of 
which  is  hereto  attached  and  marked  "Exhibit  No.  2," 
for  f275.00  to  represent  the  difference  between  the 
Weaver  team  and  the  whole  amount  stated  in  this  agree- 
ment to  be  paid,  and  after  the  said  agreement  was  so  ex- 
ecuted and  delivered  by  the  said  Vargeson  to  the  said 
Wilson,  the  said  horses  were  delivered  by  the  said  Wilson 
to  the  said  Vargeson.  In  part  payment  of  the  amount 
reserved  by  said  agreement  the  said  Vargeson  delivered 
to  the  said  Wilson  a  team  of  horses  which  he,  the  said 
Vargeson,  had  purchased  from  George  W.  Weaver,  the 
defendant,  and  which  at  the  time  they  were  delivered  by 
Vargeson  to  Wilson  were  worth  |325.00.  Vargeson  was 
indebted  to  Weaver  for  the  purchase-price  of  the  horses 
which  Weaver  had  sold  him. 

Afterwards  Vargeson  sold  the  horses  which  he  had 
procured  from  Wilson,  and  which  were  covered  by  the 
agreement  foresaid,  to  George  W.  Weaver,  for  a  priqe  or 
sum  oT  f  425.00,  and  received  the  said  money  by  credit  or 
in  cash  from  the  said  Weaver,  and  the  said  Weaver  there- 
upon took  possession  of  the  said  horses  and  converted 
them  to  bis  own  ui^e.    At  the  time  the  horses  were  so 
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taken  possession  of  by  the  said  Weaver  they  were  of  the 
value  of  1275.00. 

Vargeson  has  never  paid  Wilson  the  whole  of  the  rent 
reserved  by  said  agreement,  but  at  the  time  he  sold  the 
team  to  Weaver  as  aforesaid,  owed  on  account  of  said 
rent  the  sum  of  $275.00,  together  with  interest  thereon 
from  January  10, 1914,  and  still  owes  the  said  sum. 

All  notes  for  rent  which  were  given  by  Vargeson  under 
the  said  agreement,  are  the  property  of  Wilson  and  are 
in  his  possession. 

If  the  court  shall  be  of  the  opinion  that  the  transac- 
tion between  Wilson  and  Vargeson  was  a  conditional 
sale,  then  judgment  to  be  entered  for  the  defendant,  but 
if  the  court  shall  be  of  the  opinion  that  the  transaction 
was  a  bailment  or  leasing  for  hire,  then  judgment  to  be 
entered  in  favor  of  the  plaintiff  for  the  value  of  the  horses 
at  the  time  of  the  conversion,  with  interest  from  said 
date.  The  cost  to  follow  the  judgment  and  either  party 
to  have  the  right  of  appeal  to  the  Superior  Court. 

The  court  in  an  opinion  by  Whitehead,  J.,  entered 
judgment  for  plaintiff  on  the  case  stated.  Defendant 
appealed. 

Error  assigned  was  in  entering  judgment  for  plaintiff 
on  case  stated. 

John  G.  Reading  J  with  him  R.  F.  Allen,  for  appellant. 

Max  L.  Mitchell,  for  appellee. 

Opinion  by  Kephart,  J.,  May  17, 1917 : 

Like  the  preceding  case,  this  is  an  interpleader  pro- 
ceeding. It  was  admitted  that  the  contract  on  its  face 
was  a  contract  of  bailment,  but  it  is  contended  that  the 
conduct  of  the  parties  before  and  after  its  execution 
showed  the  transaction  to  be  a  sale,  and  that  the  writing 
in  the  form  of  a  bailment  was  merely  a  subterfuge  to 
secure  a  secret  lien  on  personal  property. 
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The  terms  of  the  arrangement,  as  shown  by  the  case 
stated,  were  that  Wilson,  the  claimant,  agreed  to  lease 
to  Vargeson  a  pair  of  bay  horses,  the  value  to  be  fixed 
by  exposing  them  at  a  public  sal^,  and  the  lease  to  be 
executed  after  the  value  had  been  ascertained.  The 
horses  were  offered  at  public  auction  and  were  knocked 
down  to  Vargeson,  but  possession  never  left  Wilson 
until  the  contract  of  bailment  was  executed.  After  the 
value  was  fixed,  they  were  taken  to  Williamsport  to  the 
stable  of  the  claimant,  and  when  the  agreement  was  exe- 
cuted, possession  was  turned  over  to  the  lessee. 

There  is  nothing  in  this  transaction  to  change  the 
character  of  the  agreement  as  it  was  executed  after  the 
value  was  fixed.  To  have  constituted  a  sale,  under  the 
conditions  here  mentioned,  when  the  horses  were 
knocked  down,  delivery  of  possession  or  its  equivalent 
must  have  taken  place.  Neither  the  title  to  or  the  pos- 
session of  the  horses  left  the  claimant.  There  is  nothing 
to  support  the  conclusion  that  any  intending  creditors 
were  misled  by  the  manner  in  which  the  value  was  fixed. 
Under  the  agreement  the  method  of  fixing  values  would 
not  have  the  effect  in  law  of  transferring  the  title  or 
possession  to  the  lessee  named  in  the  bailment,  in  so  far 
as  present  or  future  creditors  are  concerned.  Had  there 
been  a  delivery  of  possession,  the  title  would  have 
passed:  Burt  v.  Kennedy,  3  Pennypacker  238.  While 
at  a  public  #utcry  more  prominence  is  given  to  the  sale 
of  property  than  at  a  private  sale,  the  person  to  whom 
the  goods  are  knocked  down  on  condition  of  payment  or 
other  condition  is  not  clothed  with  the  badge  of  owner- 
ship until  the  condition  is  complied  with  or  he  receives 
the  goods.  Until  that  time  it  is  well  within  the  power 
of  the  parties  to  entirely  change  their  method  of  dealing 
and  effect  a  bailment  instead  of  a  sale.  The  parties  to 
this  contract  had  in  their  minds  at  all  times  an  agree- 
ment of  leasing  or  hiring,  and  there  was  nothing  in  their 
acts  which  showed  a  contrary  intention.  The  property 
was  delivered  under  the  contract  of  bailment. 
Vol.  lxvi— 39  ^ 
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The  fact  that  a  portion  of  the  rent  was  paid  by  the 
transfer  to  the  lessor  of  a  team  of  horses  instead  of  their 
equivalent  in  cash,  does  not  effect  the  situation.  It  is 
immaterial  whether  the  rent  be  paid  in  cash,  horses  or 
any  other  thing  of  value.  The  notes  given  in  this  case 
were  similar  to  the  notes  giveu  in  the  preceding  case,  and 
for  the  reasons,  stated  in  Wilson  v.  Weaver,  this  objec- 
tion is  not  well  taken.  Nor  do  we  find  any  merit  in  the 
position  that  subsequently  to  the  transaction  between 
Wilson,  bailor,  and  Vargeson,  bailee,  the  horses  were 
sold  to  Weaver,  who  paid  to  Vargeson  |;he  price  agreed 
upon.  As  to  this  phase  of  the  case,  the  question  was  the 
value  of  the  horses  to  the  bailor  as  it  measured  the  ap- 
pellant's liability  for  the  conversion.  The  court  fixed 
this  at  $275,  and  appellant  should  not  complain  if  this 
sum  was  less  than  the  amount  he  paid  to  Vargeson. 
This  fact  would  not  be  sufficient  evidence  to  establish 
collusion,  and  standing  alone  it  would  not  be  any  evi- 
dence of  collusion. 

The  assignments  of  error  are  overruled,  and  the  judg- 
ment is  affirmed. 


Consolidated  Water  Supply  Co.  v.  State  Hospital 
for  Criminal  Insane,  Appellant. 

Waters — Diversion  of  waters — Lease — Relative  rights  of  upper 
and  lower  riparian  owners — Ownership  of  water. 

The  use  of  the  waters  of  a  stream  by  a  riparian  owner  does  not 
include  the  right  to  sell  the  water  for  general  use,  nor  to  divert  it, 
and  when  used  either  for  ordinary,  or  extraordinary  purposes,  the 
use  must  be  made  on  the  riparian  land. 

An  absolute  ownership  of  all  the  waters  of  a  stream  may  be  ac- 
quired by  prescription,  and  when  one  who  owns  the  fee  grants  to 
a  nonriparian  owner  the  entire  flow  of  the  stream  as  it  passes  over 
the  land,  an  upper  riparian  owner,  who  is  in  no  way  affected  by  the 
use  under  the  grant,  may  not  complain,  but  when  an  action  is  insti- 
tuted by  such  lessee  to  recover  from  an  upper  riparian  owner  for  his 
(liversion  of  the  water,  such  lower  owner  sustains  the  cause  of  ao- 
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tion  under  the  grant  only  so  far  as  tlie  rights  of  his  grantor  will 
permit.  Under  the  grant,  the  lower  owner  cannot  maintain  a  right 
to  all  the  water,  assuming  that  it  was  the  intention  to  thus  convey, 
unless  the  upper  owner,  as  a  successor  in  title  from  a  common 
grantor,  is  precluded  from  asserting  any  right  under  his  deed, 
nor  can  the  lower  owner  assert  a  title  by  prescription  to  the  waters 
of  the  stream,  assuming  that  his  right  thereunder  is  complete  as  it 
will  not  prevail  as  against  the  upper  owner  unless  the  use  was  exer- 
cised over  the  latter's  grant 

A  mere  nonuser  of  water  rights  by  the  upper  owner  will  not  inure 
to  the  benefit  of  the  lower  riparian  owner's  prescriptive  title,  or 
riparian  right.  There  must  be  some  notorious  act,  injuriously  af- 
fecting the  upper  riparian  owner's  on  his  land,  hostile,  adverse  and 
continuous,  before  the  lower  riparian  owner  can  acquire  a  title  by  a 
prescription  to  the  upper  riparian  rights. 

To  sustain  a  claim  for  the  use  of  water  against  the  upper  prop- 
erty owner,  who  has  full  riparian  rights,  or  against  one  who  owns 
such  rights,  it  must  appear  that  the  lower  owner  has  suffered  some 
injury,  in  that  the  stream  has  been  sensibly  or  materially  dimin- 
ished in  its  flow. 

When  a  conveyance  is  made  of  the  right  to  take  and  make  use  of 
the  water  of  a  stream  which  flows  through  a  tract  of  land,  and  the 
stream  flows  through  other  tracts  of  land  owned  by  the  same 
grantor,  such  grant  cannot  be  made  to  include  the  riparian  right  on 
such  other  tracts  of  land,  though  they  are  contiguous,  unless  the 
intention  be  clearly  expressed  in  the  instrument  conveying  the 
right;  or  if,  in  the  exercise  of  the  rights  granted,  an  interference 
with  such  riparian  rights  must  follow ;  or  if  there  be  such  use  of  all 
the  owner's  holdings  as  one  piece  or  tract  of  land  that  it  could  be 
said  from  the  grant  that  it  was  the  intention  to  aflect  all  the  land. 

Where  a  railroad  company  owning  several  tracts  of  land  through 
which  a  stream  runs,  and  on  which  are  three  reservoirs,  leases  the 
two  lower  reservoirs  to  a  water  company  with  *4ihe  right  to  take 
and  make  use  of  the  water''  of  the  stream  for  ninety-nine  years,  and 
subsequently  conveys  the  tract  on  which  the  upper  reservoir  is 
situated  to  an  individual  reserving  the  right  to  maintain  the  reser- 
voir to  any  height  and  to  overflow  the  land  without  restriction,  and 
thereafter  the  railroad  company  after  having  conveyed  two  tracts 
of  land  to  the  Commonwealth  as  a  site  for  a  hospital  for  the  insane, 
releases  to  the  Commonwealth  its  right  to  maintain  and  use  the 
upper  reservoir,  excepting  such  rights  as  may  have  theretofore  been 
leased  by  the  railroad  company  to  the  water  company,  the  water 
company  cannot  maintain  an  action  in  trespass  against  the  insane 
hospital  for  drawing  water  from  the  upper  reservoir,  and  pumping 
it  for  a  considerable  distance  to  its  buildings,  if  it  appears  that  the 
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water  company  had  not  obtained  a  prescriptive  title  to  the  water 
claimed  by  the  hospital,  and  that  the  stream  had  not  been  materially 
diminished  by  the  diversion  of  the  water. 

Argued  March  5,  1917.  Appeal,  No.  39,  March  T., 
1917,  by  defendant,  from  judgment  of  C.  P.  Wayne  Co./ 
March  T.,  1916,  No.  94,  for  plaintiff  on  case  stated  in 
suit  of  Consolidated  Water  Supply  Co.  v.  State  Hospital 
for  Criminal  Insane.  Before  Oblady,  P.  J.,  Portbu, 
Henderson,  Head,  Kbphart,  Trbxlbr  and  Wiluams, 
J  J.     Reversed. . 

Case  stated  to  determine  the  right  to  use  water  from 
Racket  Brook.  Before  Barber^  P.  J.,  specially  presid- 
ing. 

The  material  facts  abstracted  and  condensed  from  the 
case  stated  by  the  court  below,  are  as  follows : 

Prior  to  1867,  the  Delaware  &  Hudson  Canal  Com- 
pany, a  corporation  operating  a  railroad  and  having  ex- 
tensive machine  shops,  was  the  owner  and  in  possession 
of  a  large  tract  of  land  in  Wayne  and  Luzerne  (now 
Lackawanna)  Counties,  upon  which  a  stream  called 
Racket  Brook  had  its  source,  as  well  as  several  tribu- 
taries, and  across  which  the  stream  flowed. 

For  the  purpose  of  supplying  its  wants,  the  Delaware 
&  Hudson  Canal  Company  constructed  upon  this  tract, 
a  reservoir,  known  as  No.  7,  and  farther  down  on  Racket 
Brook  another  reservoir,  known  as  No.  4,  from  which  the 
water  of  this  stream  was  conducted  to  a  third  reservoir, 
situate  on  the  Oliver  Porter  tract,  also  owned  by  the  com- 
pany, and  from  which  the  railroad  and  shops  of  the  com- 
pany were  supplied  with  water. 

The  Crystal  Lake.  Water  Company  is  a  corporation, 
duly  incorporated  by  the  State  of  Pennsylvania,  for  the 
purpose  of  supplying  the  City  of  Carbondale  with  water, 
but  when  incorporated,  or  what  is  the  extent  of  its  rights 
and  franchises,  does  not  appear  by  the  case  stated. 

By  its  indenture  dated  November  1,  1867,  the  Dela- 
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ware  &  Hudson  Canal  Company  leased  to  the  Crystal 
Lake  Water  Company,  "for  the  purpose  of  constructing 
and  maintaining  a  water  works  for  supplying  the  City  of 
Carbondale  with  water  and  for  no  other  intent,  use  or 
purpose  whatever,  the  reservoir  constructed  by  the  said 
party  of  the  first  part  on  the  tract  of  land  in  the  war- 
rantee name  of  Oliver  Porter,  situate  in  the  City  of  Car- 
bondale, in  the  County  of  Luzerne,  and  State  of  Penn- 
sylvania, for  retaining  water  for  the  use  of  the  said  party 
of  the  first  part.  And  also  the  use  of  the  canal  or  feeder, 
constructed  by  the  said  party  of  the  first  part,  for  con- 
ducting the  waters  of  Racket  Brook  into  said  reservoir, 
and  the  right  to  take  and  make  use  of  the  water  of  said 
Racket  Brook  for  supplying  water  to  the  said  reservoir, 
so  far  as  the  rights  so  to  do  are  now  vested  in  the  said 

party  of  the  first  part for  and  during  the  term  of 

ninety-nine  years,  from  the  date  hereof,  said  term  to  ex- 
pire and  be  fully  completed  and  ended  on  the  31st  day  of 
October,  A.  D.  1966,  at  the  rent  of  one  dollar  for  said 
term/' 

Under  this  lease,  the  Crystal  Lake  Water  dompany 
took  possession  of  the  demised  property  and  performed 
the  covenants  contained  in  the  agreement  until  April  11, 
1899. 

On  February  28, 1899,  the  Consolidated  Water  Supply 
Company,  plaintiff,  was  duly  incorporated  for  the  pur- 
pose of  supplying  water  to  the  public  and  the  storage 
and  transportation  of  water  power  for  commercial  and 
manufacturing  purposes  in  the  Counties  of  Lackawanna 
and  Susquehanna;  and  on  April  11,  1899,  the  Crystal 
Lake  Water  Company  leased  to  the  plaintiff  all  its  water 
works,  reservoirs,  rights,  contracts  and  other  property 
for  the  term  of  fifty  years. 

From  this  date  to  the  present,  the  plaintiff  company 
has  furnished  water  to  the  inhabitants  of  the  City  of 
Carbondale,  as  well  as  to  the  Delaware  &  Hudson 
Canal  Company  and  Joseph  Benjamin  Company,  whose 
shops  were  located  therein,  and  performed  all  the  agree- 
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ments  of  the  Crystal  Lake  Water  Company  under  its 
lease  from  the  canal  company  in  1867. 

In  order  to  store  a  supply  of  water  sufficient  for  its 
needs,  plaintiflf  company,  in  1907,  constructed  a  new 
reservoir  on  Racket  Brook,  known  as  the  Brownell  Res- 
ervoir, at  a  point  below  the  reservoirs  above  referred  to 
as  No.  7  and  No.  4.  The  waters  of  Racket  Brook,  which 
formerly  flowed  from  No.  7  into  No.  4,  and  thence  into 
the  reservoir  on  the  Oliver  Porter  tract,  were  now  stored 
in  this  new  reservoir  from  wliich  they  were  conducted  in 
pipes  and  supplied  by  the  plaintiff  to  its  patrons  and  to 
the  canal  company  and  the  Joseph  Benjamin  Company ; 
and  the  old  reservoir  on  the  Oliver  Porter  tract,  men- 
tioned in  the  lease  of  1867,  was  abandoned. 

By  deed  dated  June  29,  1869,  the  Delaware  &  Hud- 
son Canal  Company  conveyed  to  Francis  Wolcott  a  tract 
of  land  in  Wayne  County,  known  as  "The  Tymone  and 
McLane"  lot,  containing  fifty  acres  and  thirty-two 
perches.  Excepting  and  reserving  "the  unrestricted 
right  to  maintain  their  reservoir  upon  said  lot  to  any 
height  they  may  desire,  and  to  overflow  said  lands  or 
any  part  thereof,  without  any  restriction,  and  to  draw 
off,  take  and  use  the  water  from  said  reservoir  at  their 
discretion." 

It  was  almost  wholly  upon  this  Tymone  and  McLane 
lot  the  canal  company  had,  prior  to  November  1,  1867, 
constructed  reservoir  No.  7  by  building  a  dam  across 
Racket  Brook  a  short  distance  below  the  southern  line  of 
the  lot  on  other  ground  of  the  company. 

By  an  act  of  assembly,  approved  May  11,  1905,  the 
"State  Hospital  for  the  Criminal  Insane"  was  duly  in- 
corporated with  power  to  purchase  land  and  take  title  in 
the  name  of  the  Commonwealth. 

By  deed  dated  February  19,  1907,  the  Delaware  & 
Hudson  Company  (formerly  Delaware  &  Hudson  Canal 
Company)  conveyed  to  the  Commonwealth  two  tracts  of 
land  in  Wayne  County,  one  containing  449  acres,  and  the 
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other  164  acres,  upon  which  a  hospital  and  other  neces- 
sary buildings  were  erected. 

By  a  quitclaim  deed,  daterf  May  27,  1912,  the  Dela- 
ware &  Hudson  Company  remised  and  released  to  the 
Commonwealth, 

(No.  1)  A  tract  of  land  in  Wayne  County,  containing 
5.16  acres. 

(No.  2)  A  tract  of  land  situate  partly  in  Wayne  and 
partly  in  Lackawanna  County,  below  reservoir  No.  7, 
*  containing  fifty  acres. 

(No.  3)  **A11  the  right,  title  and  privilege  of  the  party 
of  the  first  part  hereof,  to  erect  and  maintain  a  reservoir 
on  all  that  certain  tract  of  land,  situate  in  the  Township 
of  Canaan,  County  of  Wayne,  and  State  of  Pennsylvania 

comprising  what  is  known  as  the  ^Tymone  and 

McLane'  lot,  containing  50  acres  and  32  perches 

together  with  the  right  to  maintain  said  reservoir  upon 
said  lot,  to  any  height  it  may  be  desired,  and  to  overflow 
said  lots  or  any  part  thereof,  without  restriction,  and  to 
draw,  take  and  use  the  water  from  said  reservoir,  at  its 

discretion being  all  the  rights  reserved  by  the 

president,  managers  and  company  of  the  Delaware  & 
Hudson  Canal  Company,  in  its  deed  of  June  29, 1869,  to 

Francis  Wolcott excepting  and  reserving  from  and 

out  of  the  above  parcels  of  land  the  flowage  rights,  such 
rights,  if  any,  as  may  have  heretofore  been  leased  by  the 
party  of  the  first  part  hereof,  to  the  Crystal  Lake  Water 
Company,  by  its  lease  dated  November  1, 1867.^' 

By  a  quitclaim  deed,  dated  June  9,  1912,  the  Hudson 
Coal  Company  remised  and  released  to  the  Common- 
wealth, two  other  tracts  of  land  in  Wayne  County,  one 
containing  49.2  acres,  situate  at  the  northern  end  of  No. 
7  reservoir,  and  the  other  adjoining  the  first  on  the  north- 
west, containing  eight  acres  and  sixty-nine  perches,  be- 
ing the  same  two  tracts  conveyed  by  the  Delaware  & 
Hudson  Coal  Company  by  deed  dated  September  28, 
1908.  "Excepting  and  reserving  from  and  out  of  the 
above  parcels  of  land  such  rights,  if  any,  as  may  have 
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heretofore  been  leased  by  the  Delaware  &  Hudson  Canal 
Company  to  the  Crystal  Lake  Water  Company,  by  lease 
dated  November  1, 1867." 

The  State  hospital,  defendant,  has  placed  an  engine 
and  pump  upon  the  land  conveyed  by  the  canal  company 
to  Francis  Wolcott  in  1869,  and  quitclaim  to  the  Com- 
monwealth in  1912,  known  as  the  "Tymone  and  McLane 
tract,"  and  pumps  the  water  from  the  reservoir  No.  7, 
located  thereon,  and  conveys  the  same  through  a  pipe  for 
a  distance  of  about  three  thousand  feet,  up  and  over  the 
divide  or  water  shed,  and  from  thience  by  gravity,  a  fur- 
ther distance  of  about  a  mile  to  the  hospital  buildings, 
situate  on  a  water  shed  different  from  that  upon  which 
the  reservoir  is  located. 

By  the  case  stated,  it  is  provided  that  "if  the  court  be 
of  the  opinion  that  the  defendant  has  no  right  to  take 
water  from  the  reservoir  No.  7  as  aforesaid,  then  judg- 
ment to  be  entered  in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  ten  dollars  to  cover  the  dam- 
ages for  such  trespass  up  to  the  date  of  bringing  this 
suit^  otherwise  judgment  to  be  entered  for  the  defendant. 
Costs  to  follow  the  judgment  and  each  party  to  have  the 
right  to  appeal." 

Both  parties  claim  under  the  Delaware  &  Hudson 
Company,  the  plaintiff  under  the  lease  dated  November 
1,  1867,  to  the  Crystal  Lake  Water  Company  of  the  res- 
ervoir of  the  Oliver  Porter  tract,  for  the  purpose  of  con- 
structing and  maintaining  water  works  for  supplying 
the  City  of  Carbondale  with  water,  the  use  of  the  canal 
built  by  the  lessors  for  conducting  waters  of  Racket 
Brook  into  this  reservoir,  and  the  right  to  take  and  use 
the  waters  of  Racket  Brook  for  supplying  this  reservoir. 
In  consideration,  the  lessee  agrees  to  furnish  the  lessor 
and  the  Joseph  Benjamin  Company  the  free,  unrestricted 
and  gratuitous  use  of  the  full  and  regular  supply  of 
water.  Neither  the  Delaware  &  Hudson  Company,  nor 
any  lower  riparian  owner  is  here  complaining,  leav- 
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ing  the  rights  of  parties  to  be  determined  by  what  they 
receive  under  their  respective  agreements. 
The  court  entered  the  following  judgment : 
"And  now,  October  9, 1916,  the  court  being  of  the  opin- 
ion that  defendant  has  no  right  to  take  water  from  reser- 
voir No.  7,  judgment  is  entered  in  favor  of  the  plaintiff, 
the  Ck>nsolidated  Water  Company,  and  against  the  de- 
fendant, the  State  Hospital  for  the  Criminal  Insane,  for 
the  sum  of  ten  dollars,  damages  to  April  15, 1916,  for  the 
trespass,  in  accordance  with  the  case  stated." 

Error  assigned  was  the  judgment  of  the  court. 

G.  Von  Phul  Jones,  for  appellant. — Defendant  is  not 
trespassing  on  any  right  of  defendant:  Mayor  v.  Com- 
missioners of  Spring  Garden,  7  Pa.  348. 

The  plaintiff's  rights  under  its  lease  were  subject  to 
those  of  defendant's  predecessor  in  title  to  take  the  water 
from  reservoir  No.  7. 

The  plaintiff's  right  to  supply  the  Porter  reservoir 
with  water  from  Backet  Brook  did  not  entitle  it  to  use 
the  waters  to  supply  the  Brownell  reservoir :  Woodring 
V.  HoUenbach,  202  Pa.  65;  Moorehead  v.  Snyder,  31  Pa. 
514. 

By  abandoning  the  Porter  reservoir  the  lessee  lost  its 
right  to  use  the  waters  of  Backet  Brook:  Jessup  v. 
Loucks,  55  Pa.  350. 

The  erection  of  reservoir  No.  7  was  an  appropriation 
of  the  water  therein  and  constituted  it  a  private  water 
supply,  which  could  be  used  for  any  purpose:  Qring  v. 
Sinking  Spring  Water  Co.,,  7  Pa.  Superior  Ct.  63;  Gibbs 
V.  Sweet,  20  Pa.  Superior  Ct.  275. 

The  Delaware  &  Hudson  Company  had  the  absolute 
and  exclusive  right  to  the  water  of  No.  7  reservoir  by 
reason  of  **prior  appropriation." 

The  defendant's  absolute  right  to  use  the  water  of  No. 
7  reservoir  is  only  restricted  to  the  extent  necessary  to 
fulfill  thef  terms  of  plaintiff's  lease. 
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J.  W.  Carpenter^  with  him  E.  A.  Knapp,  for  appellee. 
— The  Delaware  &  Hudson  Company  being  the  owner  in 
fee  of  the  land  upon  which  Racket  Brook  originated  and 
flowed,  had  the  right  to  take  the  water  of  the  stream  for 
the  use  of  its  locomotives,  or  for  any  legal  purpose: 
Pennsylvania  Railroad  Co.  v.  Miller,  112  Pa.  34.  And  it 
had  the  right  to  construct  and  maintain  reservoirs  on  its 
land  to  impound  the  water. 

Where  an  easement  is  granted,  to  be  exercised  within 
certain  limits,  and  the  grantee  openly  exercises  a  privi- 
lege in  excess  of  the  limit,  continuously  and  without  in- 
terruption for  twenty-one  years,  under  claiin  of  right, 
the  law  may  presume  a  second  grant  superadded  to  the 
first,  covering  the  larger  right :  Gehman  v.  Erdman,  105 
Pa.  371;  Costello  v.  Harris,  162  Pa.  307. 

So  a  vendee  may  acquire  by  adverse  possession  as 
against  his  vendor,  title  to  land  not  included  in  his  deed : 
Handley  v.  Barrett,  176  Pa.  246. 

By  the  lease  of  1867  the  Crystal  Lake  Water  Company 
acquired,  and  thereafter  exercised,  all  the  water  rights 
previously  belonging  to  the  Delaware  &  Hudson  Com- 
pany, and  in  supplying  water  to  the  Delaware  &  Hudson 
Company  in  the  City  of  Carbondale  it  was  not  only  exer- 
cising a  right  but  performing  a  duty,  for  thq  said  com- 
pany in  the  operation  of  its  railroad  and  its  mines  and 
shops  in  the  city  is  to  be  regarded  as  a  part  of  the  public 
therein. 

Opinion  by  Kbphaet,  J.,  May  7, 1917 : 

The  Delaware  &  Hudson  Canal  Company  owned  many 
large  tracts  of  land  contiguous  to  each  other  in  the  Coun- 
ties of  Wayne  and  Luzerne  (now  Lackawanna).  A 
stream  of  water,  called  Racket  Brook,  had  its  source  on 
one  of  these  tracts,  and  it  flowed  across  several  of  them. 
The  canal  company,  prior  to  1867,  erected  on  its  lands 
three  reservoirs.  No.  7,  the  upper  reservoir,  and  No.  4, 
the  second  reservoir,  were  located  on  the  stream,  on  dif- 
ferent pieces  of  land,  some  distance  apart.    The  third 
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reservoir  was  located  a  considerable  distance  away  from 
the  stream  on  the  Porter  tract.  The  waters  of  the  stream 
were  taken  from  lower  reservoir  No.  4  by  a  feeder  or 
canal  to  the  Porter  reservoir.  The  water  from  all  reser- 
voirs was  used  for  the  purpose  of  supplying  the  machine 
shop  and  railroad  shops  of  the  canal  company  and 
Joseph  Benjamin  &  Company.  In  1867  the  canal  com- 
pany made  a  lease  to  the  Crystal  Lake  Water  Company, 
appellee's  predecessor  in  title.  This  lease  provided  that 
water  from  Racket  Brook  was  to  be  taken  through  the 
canal  or  feeder  to  the  Porter  reservoir,  to  be  used  for  sup- 
plying the  shops  and  machinery  of  the  canal  company, 
Joseph  Benjamin  &  Company,  and  the  City  of  Carbon- 
dale.  The  lease  granted  "the  right  to  take  and  make  use 
of  the  water  of  said  Racket  Brook  for  supplying  water  to 
said  reservoir  so  far  as  the  rights  so  to  do  are  now  vested 
in  the  said  party  Of  the  first  part"  (the  canal  company). 
Subsequent  to  this  date,  in  1869,  the  canal  company  con- 
veyed a  tract  of  land  to  Francis  Wolcott,  on  which  was 
erected  reservoir  No.  7.  In  this  grant  the  canal  com- 
pany reserved  the  right  to  maintain  the  reservoir  to  any 
height  that  they  might  desire,  to  overflow  the  grantee's 
lands,  and  to  draw  off,  take  and  use  the  water  from  said 
reservoir  at  its  discretion. 

This  appellant  was  duly  created  by  act  approved 
May  11, 1905,  and  on  February  19, 1907,  the  Delaware  & 
Hudson  Company,  formerly  the  canal  company,  conveyed 
to  the  Commonwealth  two  tracts  of  land,  one  containing 
449  acres  and  the  other  164  acres,  upon  which  a  hospital 
for  the  insane  was  erected,  and  the  institution  is  now 
and  has  been  for  some  time  in  full  operation.  On  May 
27, 1912,  the  Delaware  &  Hudson  Company  remised  and 
released  to  the  appellant  several  tracts  of  land,  one  being 
the  right,  title  and  privilege  of  the  grantor  to  reservoir 
No.  7.  This  latter  conveyance  excepted  and  reserved 
"the  flowage  rights,  such  rights,  if  any  as  may  have  here- 
tofore been  leased  by  the  party  of  the  first  part  hereof, 
to  the  Crystal  Lake  Water  Company."    The  appellant 
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proceeded  to  take  water  from  this  reservoir  for  the  use 
and  purposes  of  the  institution.  An  action  of  trespass 
was  instituted,  wherein  the  parties  agreed,  through  a 
case  stated,  on  the  facts  as  above  outlined. 

The  case  in  its  final  analysis,  concerns  the  extent  of 
the  grant  made  to  the  State  institution,  the  estate,  prop- 
erty or  right  conveyed  thereby,  and  the  character  of  the 
use  that  could  be  made  of  the  waters  by  the  appellant  as 
it  affected  the  appellee.  A  short  discussion  of  some  gen- 
eral principles  will  aid  in  the  solution  of  the  case. 

The  ownership  of  riparian  lands  does  not  include 
ownership  of  the  water  which  flows  in  natural  channels 
over  or  past  it.  The  owner,  as  an  incident  or  right  in  the 
land,  or  as  a  property  right,  may  make  reasonable  use 
thereof;  for  domestic  and  like  purposes  the  owner  may 
consume  the  entire  flow  of  the  (rtream,  if  necessary.  The 
use  for  extraordinary  purposes  should  be  such  as  will 
not  sensibly  or  materially  diminish  the  quantity  or  im- 
pair the  quality  to  the  lower  riparian  owner,  or,  as  stated 
in  some  jurisdictions,  it  should  be  such  use  as  will  not 
prejudicially  affect  the  lower  riparian  owner :  Irving  v. 
Media  Boro.,  10  Pa.  Superior  Ct.  132;  Philadelphia  & 
Reading  Railroad  Co.  v.  Pottsville  Water  Co.,  182  Pa. 
418.  Mr.  Justice  Elkin,  in  Scranton  G.  &  W.  Co.  v.  Del., 
L.  &  W.  R.  R.,  240  Pa.  604-610,  states  the  rule  in  part,  that 
the  use  does  not  include  the  right  to  sell  the  water  for 
general  use,  nor  to  divert  it,  and  when  used  either  for  or- 
dinary or  extraordinary  purposes,  the  use  must  be  made 
on  the  riparian  land.  But  an  absolute  ownership  of  all 
the  water  of  a  stream  may  be  acquired  by  prescription, 
Strickler  v.  Todd,  10  S.  &  R.  63,  and  when  one  who  owns 
the  fee  grants  to  a  nonriparian  owner  the  entire  flow  of 
the  stream  as  it  passes  over  the  land,  an  upper  riparian 
owner,  who  is  in  no  way  affected  by  the  use  under  the 
grant,  may  not  complain.  The  lessor,  the  Delaware  & 
Hudson  Canal  Company,  could  not,  as  against  riparian 
rights  in  other  lands,  grant  to  its  lessee  the  right  to  take 
all  the  water  from  th^  stream.    If  such  a  grant  was  at- 
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tempted,  it  was  eflfective  as  against  other  riparian  own- 
ers only  to  convey  the  riparian  rights  of  the  grantor  as 
they  belonged  to  the  property  upon  which  the  right  ex- 
isted. Such  use  must  be  made  on  the  riparian  land,  and 
when,  as  in  this  case,  the  water  was  to  be  taken  some  dis- 
tance, and  used  for  nonriparian  purposes,  such  grant,  as 
against  one  lawfully  complaining,  was  of  no  legal  effect. 
But  a  mere  intruder  or  trespasser  could  not  complain, 
nor  could  the  appellant,  as  an  upper  riparian  owner, 
object  either  to  the  conveyance  or  to  the  use  thus  made  or 
contemplated  by  the  agreement.  Nothing  could  be  done 
under  the  lease  that  would  curtail  any  right  that  might 
exist  in  the  appellant  to  use  the  water  for  purposes  au- 
thorized by  law.  But  when  an  action  is  instituted  by 
such  grantee  or  lessee  to  recover  from  an  upper  riparian 
owner  for  his  diversion  of  the  water,  such  lower  owner 
sustains  the  cause  of  action  under  the  grant  only  so  far 
as  the  riparian  rights  of  its  grantor  will  permit  Under 
the  lease  it  cannot  maintain  a  right  to  all  the  water,  as- 
suming that  it  was  the  intention  to  thus  convey,  unless 
the  appellant,  as  a  successor  in  title  from  a  common 
grantor,  is  precluded  from  asserting  any  right  under  its 
deed.  Nor  can  it  assert  a  title  by  prescription  to  the 
waters  of  the  stream,  assuming  that  its  right  thereunder 
is  complete,  as  it  will  not  prevail  as  against  the  upper 
owner  (the  appellant)  unless  the  use  was  exercised  over 
the  appellant's  grant.  A  mere  nonuser  of  water  rights 
by  the  upper  owner  will  not  enure  to  the  benefit  of  the 
lower  riparian  owner's  prescriptive  title  or  riparian 
right.  There  must  be  some  notorious  act,  injuriously 
affecting  the  upper  riparian  owner  on  his  land,  hostile, 
adverse  and  continuous,  before  the  lower  riparian  owner 
could  acquire  a  title  by  prescription  to  the  upper  ri- 
parian rights:  Hoy  v.  Sterrett,  2  Watts  327;  Hartzell  v. 
Sill,  12  Pa.  248.  The  case  stated  presents  no  facts  sus- 
taining such  title.  Of  course  a  claim  under  any  of  these 
rights  would  be  suflBcient  to  enable  the  owner  thereof 
to  complain  and  prevent  any  illegal  diversion,  trespass 
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or  some  act  committed  by  an  intruder ;  but  to  sustain  a 
claim  for  the  use  of  water  against  the  upper  property 
owner,  who  has  full  riparian  rights,  or  against  one  who 
owns  su^h  rights,  it  must  appear  that  the  lower  owner 
has  suffered  some  injury,  in  that  the  stream  has  been 
sensibly  or  materially  diminished  in  its  flow.  Such  facts 
do  not  appear.  The  appellee  states  in  his  argument  that 
"the  quantity  of  water  taken  is  immaterial ;  it  is  the  in- 
vasion of  a  right  which  this  action  is  brought  to  prevent." 
We  view  the  question  of  damage  as  a  most  essential  ele- 
ment of  its  case,  for  if  the  appellant,  in  the  use  of  the 
water,  did  not  exceed  the  rights  conveyed  to  it,  the  ap- 
pellee would  have  no  cause  of  action. 

The  appellee  urges  that  it  was  the  intention  of  the 
lease  to  convey  all*  of  the  waters  of  Racket  Brook  and  did 
affect  all  the  lands  owned  by  the  canal  company,  over 
and  through  which  it  flowed.  It  must  be  remembered 
that  the  common  grantor  owned  many  tracts  of  land. 
It  is  apparent  from  the  map  that  its  holdings  covered  a 
large  territory.  The  property  right  created  because  a 
stream  of  water  passes  over  a  tract  of  land  appertains 
to  all  the  land  bordering  on  the  stream,  the  title  to  which 
is  in  the  riparian  owner.  The  owner  of  such  rights  may 
grant  them  away,  and  by  so  doing  deprive  the  successor 
in  title  of  their  benefit ;  but  the  grant  cannot  be  enlarged 
beyond  the  scope  wherein  it  was  intended  to  operate, 
and  be  made  to  include  other  lands  apparently  separate 
and  independent.  When  a  conveyance  is  made  of  the 
right  to  take  and  make  use  of  the  water  of  a  stream 
which  flows  through  a  tract  of  land,  and  the  stream  flows 
through  other  tracts  of  land  owned  by  the  same  grantor, 
such  grant  cannot  be  made  to  include  the  riparian  rights 
on  such  other  tracts  of  land,  though  they  are  contiguous, 
unless  the  intention  be  clearly  expressed  in  the  instru- 
ment conveying  the  right;  or  if ,  in  the  exercise  of  the 
rights  granted,  an  interference  with  such  riparian  rights 
must  follow ;  or  if  there  be  such  use  of  all  the  owner's 
holdings  as  one  piece  or  tract  of  land  that  it  could  be 
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said  from  the  grant  that  it  was  the  intention  to  affect 
all  the  land.  None  of  these  circumstances  are  apparent 
in  this  case,  and  it  is  evident  from  a  consideration  of  all 
the  facts  that  the  grantor  did  not  intend  by  its  convey- 
ance to  the  water  company  to  lease  the  right  to  use  the 
water  from  the  reservoir  now  owned  by  the  appellant. 
This  is  emphasized  by  the  fact  that  at  the  time  the  lease 
was  made  the  lessor  was  then  in  the  possession  and  use 
of  the  upper  reservoir,  and  that  it  subsequently  in  1869, 
by  deed  to  Wolcott  above  referred  to,  reserved  the  right 
to  and  did  use  the  water  from  the  reservoir,  and  it 
further  conveyed  whatever  rights  it  had  to  this  appel- 
lant. The  lease  to  the  appellee  fixes  the  place  where  the 
water  was  to  be  taken  from  the  stream  by  locating  the 
canal  or  feeder  on  the  ground,  and  the  facts  disclosed  in 
the  case  stated,  with  the  map  attached,  show  that  the 
land  affected  was  not  the  same  piece  as  that  on  which 
No.  7  reservoir  is  located.  However  great  appellee's 
right  may  be  by  prescription  or  grant,  as  to  riparian 
owners  below,  the  appellant  as  an  upper  riparian  owner 
was  not  affected  thereby.  We  do  not  consider  the  reser- 
vation in  the  deed  from  the  railroad  company  to  the  Com- 
monwealth as  being  suflScient  to  place  the  title  to  the 
water  rights  at  No.  7  reservoir  in  the  appellee.  This 
reservation  was  placed  in  the  deed  to  the  Commonwealth 
as  a  precaution  against  what  might  have  been  a  question- 
able title.  It  did  not  serve  to  enlarge  the  appellees 
grant.  The  riparian  rights  as  they  existed  on  the  stream 
prior  to  1867,  when  the  reservoir  was  built,  with  such 
rights  as  may  have  been  owned  by  the  canal  company 
at  the  time  of  the  lease,  by  the  impounding  of  the  water 
and  subsequent  prescriptive  use,  were  conveyed  to  the 
appellant.  Nor  are  we  convinced  that  the  appellant  ex- 
ceeded any  right  now  owned  by  it  in  its  use  of  the  water. 
From  the  nature  of  the  grant  and  the  use  made,  from  the 
physical  connection  of  the  asylum  properties,  without 
any  further  information  than  that  contained  in  the  case 
stated,  the  facts  in  this  case  are  easily  distinguishable 
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from  those  in  Scranton  G.  &  E.  Co.  v.  Del.,  L.  &  W.  E.  R., 
supra.  We  cannot  say  that  the  land  served  by  the  ap- 
pellant was  not  riparian  land  within  the  meaning  of  that 
term,  or  that  the  use  of  the  water  was  greater  than  that 
sold  to  the  Commonwealth. 
The  judgment  is  therefore  reversed. 
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Limitation  of  liahility — Negligence — Presumption.  Bair  v. 
Adami  Ezpresi  Co.,  106. 

3.  Live  stock  contract — Certificate  as  to  weight — Railroads 
— Carriers — Rates.     Brown  ▼•  Penna.  R.  R.  Co.,  483. 

4.  Live  stock  contract — Feed  charges  —  Delay  —  Carriers  — 
Common  cancers — Railroads.  Stanffer  v.  N.  Y,  Cent,  ft  H. 
R.  R.  R.  Co.,  208. 

APPEALS. 

1.  Affidavits  of  defense — Discharge  of  rule. 

The  act  i)ennitting  appeals  from  an  order  discharging  a  rule 
for  judgment  for  want  of  a  sufficient  affidavit  of  defense  was 
intended  to  reach  only  clear  cases  of  law,  and  in  doubtful  cases, 
especially  those  requiring  broad  inquiry  into  facts,  the  matter 
in  controversy  should  go  to  the  jury.  Farmeri'  &  Breeden* 
Mat.  R.  F.  I«.  S.  Int.  Co.  v.  Beck,  528. 

2.  Appeals  hy  both  parties — Negligence. 

Vol.  lxvi — 40  (625) 
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A  judgment  upon  an  appeal  taken  by  one  of  the  parties  is  no 
bar  to  a  subsequent  appeal  by  the  other  party  in  which  differ- 
ent errors  are  assigned.  Mead  ▼•  Cent.  Pemuu  Traotion  Cik, 
343. 

8.  Assignments  of  error — Admission  of  evidence. 

An  assignment  of  error  to  the  admission  of  evidence  is  fa- 
tally defective  if  it  is  not  founded  on  an  exception  taken  in  the 
court  below.     Black  v.  Bemlielmer,  41. 

4.  Assignment  of  errors — Charge — Admission  or  exclvsion  of 
testimony. 

Detached  excerpts  which  do  not  give  the  completed  thought 
of  the  trial  judge  are  not  proper  assignments  of  error^  inas- 
much as  they  are  always  misleading  and  unfair. 

Assignments  of  error  to  the  admission  or  exclusion  of  testi- 
mony must  quote  the  questions  or  offers,  the  objections  thereto, 
and  the  ruling  of  the  court  thereon. 

When  an  offer  of  evidence  contains  relevant  and  irrelevant 
matters,  and  is  made  as  a  whole,  the  judge  is  not  bound  to 
separate  the  good  from  the  bad,  but  may  reject  all.  Leh  ▼• 
Dutt,  171. 

6.  Assignments  of  error — Charge — Evidence, 

The  appellate  court  will  not  consider  a  complaint  of  the  in- 
adequacy of  the  charge,  where  there  is  no  assign^ment  of  error 
raising  the  question. 

An  assignment  of  error  to  the  exclusion  of  a  letter  is  not 
self-sustaining,  which  does  not  disclose  the  materiality  of  the 
letter  and  its  relevancy  to  the  question  at  issue.  Majane  v« 
WInkelmaa,  491. 

6.  Assignments  of  error — Evidence, 

Where  an  answer  is  made  by  a  witness  before  objection  is 
made  to  the  question  propounded  to  him,  and  no  motion  is 
made  to  strike  out  the  testimony  of  the  witness,  the  answer 
cannot  be  made  the  basis  of  an  assignment  of  error.  HoUcher 
T«  Insalls  Stone  Co.,  76. 

7.  Assignments  of  error — Failure  to  file  assignments. 

An  appeal  will  be  quashed  where  no  assignments  of  error 
have  been  filed  with  the  record.  Meol&anioft  Nat.  Bank  v. 
Compton,  341. 

8.  Assignments  of  error — Improper  assignments. 
Objections  to  the  effect  that  the  verdict  was  against  the  law, 

was  against  the  evidence,  was  against  the  weight  of  the  evi- 
dence, and  was  excessive,  should  have  been  addressed  to  the 
court  below  on  application  for  a  new  trial.  Gallagher  v.  Hnr* 
witB,  69. 
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9.  Assignments  of  error — Quashing  appeal. 

An  appeal  will  be  quashed  where  it  appears  that  assignments 
of  erro^  printed  in  the  appellant's  paper  book  do  not  comply 
with  the  rules,  and  that  no  assignments  of  error  had  been  filed 
with  the  record.     Brenner  v.  Compton,  842. 

10.  Assignments  of  error — Several  questions  in  one  assign- 
ment. 

An  assignment  of  error  which  groups  the  refusal  of  three 
points  for  charge  in  one  assignment,  is  contrary  to  Rule  14, 
and  will  not  be  considered.     Weinstein  ▼•  Oelishansky,  38. 

11.  Assignments  of  error — Statement  of  question  involved — 
Violation  of  rules. 

An  appeal  will  be  quashed  where  the  plaintiff's  statement  of 
the  question  involved  covers  an  entire  page  of  the  paper  book 
and  sets  out  unnecessary  details,  and  where  the  assignment  of 
error  complaining  x>i  the  action  of  the  court  below  in  overruling 
plaintiff's  motion  for  judgment  n.  o.  v.  does  not  contain  the 
order  of  the  court.  Kalinosak  t.  Bniiian  O.  C.  M,  Aid  So- 
ciety, 338. 

12.  Carriers — Railroads — Bates — Burden  of  proof  —  Public 
Service  Commission.  B.  ft  O*  B.  B.  Co.  ▼•  Public  Serrice 
Comn&iMion,  403. 

13.  Evidence — Improper  cross-examination — Attempt  to  in- 
ject defense — Assignments  of  error.  Kelloss  ▼•  Mmck  P.  ft  C. 
Co.,  399; 

14.  Practice,  C.  P. — New  trial — Promissory  notes — Defenses 
— Conflicting  testimony — Case  for  jury.  Holcate  v.  Brink, 
679. 

15.  Quashing  appeal — Criminal  law — Verdict  of  not  guilty 
-^Veterinarian — Failure  to  report  tuberculosis — Act  of  July 
n,  1913,  P.  L.  928.     Com.  v.  Weber,  180. 

16.  Quashing  appeal — No  final  decree — Divorce. 

An  appeal  in  a  divorce  case  will  be  quashed  where  the  rec<^rd 
in  the  case  fails  to  show  any  opinion  by  the  court  below  or  a 
final  decree  entered.    HirscH  ▼.  Hinch,  54. 

17.  Beview — Findings  of  fact  by  Municipal  Court  of  Phila" 
delphia  County. 

Where  a  case  is  tried  by  a  judge  of  the  Municipal  Court  of 
Philadelphia  County  without  a  jury,  and  only  disputed  ques- 
tions of  fact  are  involved,  a  finding  in  favor  of  the  plaintiff  on 
competent  testimony  will  not  be  reversed  by  the  appellate  court 
in  the  absence  of  manifest  error  or  abuse  of  discretion.  Em- 
mons ▼•  Conrtenay,  35. 


Digitized  by 


Google 


/ 


628  INDEX. 

APPEALS— con^inwed. 

18.  Review — Injection  of  new  question  on  appeal — Practice, 
C,  P, — Insurance, 

In  an  action  to  recover  the  cash  surrender  value  and  appor- 
tioned profits  under  a  life  insurance  policy,  where  the  case  has 
been  tried  in  the  court  below  upon  a  theory  which  seemed  to 
have  suited  both  parties,  the  appellate  court  will  not  permit 
the  appellant  to  raise  a  question  of  fact  not,  submitted  in  the 
lower  court.     Kistler  t.  Fidelity  Mut.  Life  Ins.  Co.,  273. 

19.  Road  law — Change  of  grade  of  street — Established  grade 
"^Natural  grade — Laches.    Hobbs  ▼.  Shamokin  Boro.,  22. 

20.  Theory  on  which  case  is  tried  below. 

A  party  will  not  be  heard  to  question  the  correctness  of  the 
submission  of  a  case  where  the  court  below  has  submitted  it 
from  the  standpoint  in  which  both  parties  to  the  issue  mani- 
festly tried  it.  The  appellate  court  reviews  only  questions 
considered  and  determined  in  the  court  below. 

A  litigant  may  not  sit  silent  and  take  his  chance  of  a  ver- 
dict, and  afterwards,  if  it  is  adverse,  complain  of  a  matter 
which  would  have  immediately  been  corrected  at  the  time  of 
trial.     Leh  t.  Bntt,  171. 

21.  Waiver  of  appeal — Justice  of  the  peace — Transcript — 
Judgment  for  rent,     Orliner  t.  Borowski,  206. 

AKCHITECTS. 

1.  Certificate  of  architect — Contract  —  Building  contract. 
Holsoher  t.  Ingallg  Stone  Co.,  76. 

ASHSAULT  AND  BATTERY,  see  Criminal  Law. 

ASSESSMENTS. 

1.  Beneficial  associations — Default — 'Suspension  of  subordi- 
nate body.  Fnneral  Benefit  Assn.  t.  CoL  Ellsworth  Conn- 
oU,  10. 

ASSIGNMENTS  OF  ERROR. 

1.  Admission  of  evidence — Appeals.  Black  t.  Bemkeiater, 
41. 

2.  Appeal  —  Evidence  —  Improper  cross-examination  —  At- 
tempt to  inject  defense.    Kelloss  t.  Mack  P.  ft  C.  Co.,  399. 

3.  Appeals — Charge — Admission  or  exclu^sion  of  testimony. 
liCk  T.  Dntt,  171. 

4.  Appeals  —  Charge  —  Evidence.  Majaae  ▼.  Winkelman, 
491. 

5.  Appeals — Statement  of  question  involved — Violation  of 
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rules.     Kalinpsak  t.  Russian  Orthodox  Catli.  Mut.  Aid  So- 
ciety, 338. 

6.  Evidence — Appeals.    Holsoher  ▼.  Ingalls  Stone  Co.,  76. 

7.  Failure  to  file  assignments — Appeals.  Meohanios  Hat. 
Bank  t.  Compton,  341. 

8.  Improper  assignments — Appeals.  Gallagher  t.  Hnrwiti, 
69. 

9.  Quashing  appeal — Appeals.     Brenner  ▼.  Compton,  342. 

10.  Several  questions  in  one  assignment — Appeals.  Wein- 
stein  T.  Oelishansky,  38. 

11.  8tate,ment  of  question  involved — Violation  of  rules — Ap- 
peals.    Kalineosak  t.  Russian  O.  C.  M.  Aid  Sooiety,  338. 

ATTACHMENT  EXECUTION. 

1.  Judgment  on  order  certified  by  the  Quarter  Sessions — In- 
terest in  decedent's  estate — Act  of  May  8, 1901,  P.  L.  US, 

Where  an  order  of  the  Court  of  Quarter  Sessions  to  pay  a 
specific  sum  of  money  has  been  certified  to  the  Court  of  Com- 
mon Pleas  and  indexed  therein  as  provided  by  the  Act  of  May 
8,  1901,  P.  L.  143,  it  has  all  the  force  of  a  judgment  recovered 
in  the  Common  Pleas,  and  an  attachment  execution  may  issue 
upon  it  against  defendant's  distributive  share  of  the  estate  of 
a  decedent.     Com.  t.  Rariok,  162. 

ATTORNEYS-AT-LAW. 

1.  Improper  remarks  of  counsel  —  Criminal  law  —  Trial. 
Com.  T.  Kline,  286. 

2.  Improper  remarks  of  counsel — Discretion — Practice,  C,  P. 
— Trial.     Meyer  ▼•  S.  R.  Moss  Co.,  149. 

3.  Improper  remarks  of  counsel  —  Withdrawal  of  juror  — 
Practice,  C.  P.    Everitt  t.  Anohn,  443. 

AUTOliOBILES. 

1.  Collision — Negligence — Street  railways,  Franois  t.  Ard- 
more  St  Llaneroh  St.  Ry.  Co.,  497. 

2.  Collision  of  automobile  and  car — Contributory  negligence 
— Negligence — Case  for  jury — Street  railways.  Mead  t.  Cent. 
Penna.  Traotion  Co.,  343. 

3.  Head-on  collision  with  automobile  and  car — Street  rail- 
ways— Negligence.    Reid  t.  Reading  T.  A  L.  Co.,  101. 

4.  Hole  in  road — Negligence — Turnpike  companies.  Volk 
T.  Sprinshonse  St  Hilltown  Tpk.  Road  Co.,  493. 

5.  Jitney  bus  "Between  points  within  Commonwealth" — 
Public  Service  Commission — Jurisdiction — Acts  of  July  26, 
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1913,  P.  L,  187 Jt,  and  June  1, 1916,  P.  L.  686— Repeal.  Soraa- 
ton  Ry.  C^.  t.  Floniooi,  475. 

6.  Lease  of  automobile — Repairs  by  lessee — Lien  for  repairs 
— BailmenL    Stem  t.  Sioa,  84. 

7.  Negligence — Liability  of  mother  for  act  of  son.  Fox  ▼. 
Cahorowsky,  221. 

8.  Regulation  of  speed— Act  of  July  7, 191$,  P,  L.  672. 

A  person  who  drives  an  automobile  at  the  rate  of  £fty  miles 
an  hour  on  a  public  highway,  of  the  State  violates  the  Act  of 
July  7,  1913,  P.  L.  672.     ETeHtt  t.  Avoliii,  443. 

9.  Right  angle  collision — Contributory  negligence  —  Negli" 
gence,    Oosllns  ▼•  Gross,  304. 

10.  Statutes — Repeal — Public  Service  Commission — Acts  of 
July  26, 1913,  P.  L.  137 J^,  and  June  1,  1915,  P.  L.  686. 

The  Act  of  June  1, 1915,  P.  L.  685,  giving  to  cities  the  power 
to  regulate  and  license  certain  motor  vehicles,  does  not  repeal 
the  Public  Service  Commission  Act  of  July  26,  1913,  P.  L. 
1374,  in  so  far  as  it  relates  to  the  same  subject.  The  provi- 
sions of  the  two  acts  on  the  subject  are  not  irreconcilable,  and 
there  is  no  express  repeal  in  the  later  act.  fikraaton  By.  Co. 
T.  Fioniooi,  475. 

BAILMENT. 

1.  Conditional  sale — Giving  notes — Notes  bearing  interest 
An  agreement  in  writing  which  has  all  the  elements  of  a 

lease,  is  not  converted  into  a  conditional  sale  by  the  fact  that 
the  lessee  instead  of  giving  notes  for  $100  each,  due  at  in- 
tervals of  sixty  days  as  provided  by  the  agreement,  gave  one 
note  for  the  entire  sum  due  in  sixty  days,  and  at  the  end  of 
sixty  days  paid  $100  and  gave  a  new  note  for  the  balance. 
The  character  of  the  transaction  is  not  affected  by  the  fact  that 
the  new  note  was  for  three  months  with  another  person  joined 
as  a  maker. 

Provisions  for  interest  and  promissory  notes  are  recognized 
as  being  legitimate  parts  of  a  bailment  contract  in  Pennsyl- 
vania. 

Where  a  bailor  elects  not  to  proceed  upon  notes  given  for 
rental,  but  retains  them  and  proceeds  upon  the  lease  by  claim- 
ing the  goods  levied  upon  as  the  property  of  the  bailee,  the  bail- 
ment continues  in  force,  and  the  bailor  has  a  right  to  claim 
the  goods  as  his  property.     IXTiUon  t.  WeaTer*  599. 

2.  Conditional  sale — Public  sale  to  fix  value. 

An  agreement  of  bailment  for  two  horses  is  not  converted 
into  a  conditional  sale  by  the  facts  that  the  bailor  and  bailee 
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agreed  that  the  value  of  the  horses  should  be  fixed  by  exposing 
them  at  a  public  sale,  and  that  the  horses  were  knocked  down 
to  tiie  lessee  at  the  sale,  but  that  they  did  not  leave  the  posses- 
sion of  the  lessor  after  the  sale  until  the  contract  of  bailment 
was  executed. 

In  such  a  case  it  is  immaterial  that  a  x)ortion  of  the  rental 
was  paid  by  the  transfer  to  the  lessor  of  a  team  of  horses,  in- 
stead of  a  cash  equivalent;  nor  is  it  material  that  the  person 
who  bought  the  horses  from  the  bailee  as  his  property  at  a 
date  subsequent  to  the  execution  of  the  bailment,  had  paid  a 
price  for  them  less  than  the  amount  named  in  the  agreement 
of  bailment.  In  a  suit  by  the  bailor  against  such  purchaser, 
the  question  is  the  value  of  the  horses  to  the  bailor  as  it  meas- 
ured the  purchaser's  liability  for  the  conversion.  Wilson  t, 
WeaTer,  606. 

3.  Injury  to  property  while  in  bailee's  possession — Burden  of 
proof — Evidence . 

Where  property  is  injured  while  in  the  possession  of  ihe 
bailee,  the  burden  of  proof  is  upon  the  bailor  to  prove  that  the 
injury  was  caused  by  the  negligence  of  the  bailee,  but  the  lat- 
ter is  bound  to  give  some  account  of  how  the  injury  occurred 
so  that  the  bailor  may  be  able  to  test  the  accuracy  of  the  bailee's 
report. 

In  an  action  to  recover  for  labor  spent  in  repairing  an  au- 
tomobile, the  plaintiff  is  entitled  to  maintain  a  judgment  on 
a  verdict  in  his  favor  where  it  appears  that  he  repaired  an  au- 
tomobile and  returned  it  to  defendant,  that  on  its  trial  run  it 
ran,  at  first,  all  right,  but  on  the  return,  the  casing  broke,  and 
the  machine  was  returned  to  the  shop  of  the  plaintiff,  that  the 
latter  took  it  apart,  sent  for  defendant,  showed  him  the  broken 
parts,  gave  him  an  opportunity  of  inquiry  and  inspection,  and 
offered  to  do  the  work  necessary  to  repair  the  damage,  which 
was  declined,  and  that  defendant  took  away  the  oar  and  had  the 
work  done  by  another.    Duffy's  Oarage  v.  Sweeley,  583. 

4.  Lease  of  automohile — Repairs  hy  lessee — lAen  for  repairs. 
Where  a  lease  of  an  fiutomobile  for  a  certain  term  at  a 

weekly  rental,  provides  that  the  automobile  shall  be  returned 
at  the  termination  of  the  lease  "in  as  good  condition"  as  when 
delivered,  but  gives  the  lessee  no  right  to  impose  a  lien  upcm  it 
for  repairs,  and  after  a  period  the  lessee  defaults  in  the  pay- 
ment of  rental,  a  repairman  who  has  possession  of  the  automo- 
bile when  the  default  occurs,  cannot  claim  a  lien  upon  it  for 
repairs  ordered  by  the  lessee,  or  withhold  it  from  the  posses- 
sion of  the  lessor  until  his  charges  are  paid.    Stem  v.  8loa«  84. 
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6.  Lien  for  work  done — Lien  on  subsequent  goods. 

A  general  lien  for  work  done  on  previous  goods  sent  by  the 
owner  will  be  sustained  in  law  against  goods  subsequently  sent 
by  the  owner,  although  no  work  has  been  done  on  such  goods; 
but  this  rule  does  not  apply  where  a  third  party,  who  received 
the  goods  from  the  owner,  transmits  them  to  one  who  is  claiming 
a  lien  for  work  done  on  previous  goods  sent  by  such  third  per- 
son. To  subject  the  owner's  property  to  the  lien,  there  should 
be  such  action  on  his  part  as  would  show  assent,  or  through  the 
equities  of  the  case  estop  him  from  denying  the  workman's 
right  of  lien. 
^  Where  an  owner  replevies  his  goods  and  defendants  in  the 
replevin  claim  a  general  lien  for  a  balance  alleged  to  be  due  by 
a  third  person  who  delivered  the  owners*  goods  to  defendant 
to  be  dyed  and  finished,  and  no  work  has  been  done  on  such 
goods,  it  is  proper  for  the  jury  to  determine  whether  the  owners 
had  knowledge  that  their  goods  were  delivered  to  defendant 
subject  to  the  lien  for  the  balance  due  defendants  by  such 
third  person.    Heoht  t*  Valkone  Dye  ft  Finishing  Works,  97. 

BANKKUPTCY. 

1.  Set-off — Partnership — Individual  and  partnership  indebt- 
edness,    Bennett  ▼.  N.  Philadelphia  Tmst  Co.,  261. 

BANKS  AND  BANKING. 

1.  Charging  off  bad  debt — Continuing  liability  of  debtor. 
The  mere  fact  that  a  bank  charges-off  a  bad  debt  on  its  books, 

does  not  relieve  the  debtor  from  liability  to  pay  the  debt.  Such 
charging-off  for  any  reason  short  of  payment  or  liquidation 
will  not  absolve  the  debtor  from  meeting  his  obligation.  Wolf 
T.  First  Nat.  Bank,  72. 

2.  Dishonor  of  check — Estoppel, 

Where  a  bank  returns  to  an  illiterate  depositor  a  bank  book 
balanced,  with  the  checks,  and  tlie  depositor  finds  that  the 
checks  are  genuine  and  in  proper  amount,  but  fails  to  notice 
that  the  bank  had  by  mistake  charged  in  his  book  an  amount 
in  excess  of  the  aggregate  amount  of  the  checks,  and  he  subse- 
quently draws  checks  which  should  have  been  paid  on  a  correct 
accoimting  between  him  and  the  bank,  and  the  checks  are  dis- 
honored, he  is  not  estopped  from  successfully  maintaining  an 
action  for  an  unwarranted  imputation  on  his  financial  credit, 
because  he  had  not  discovered  the  mistake  and  made  complaint 
to  the  bank  for  a  month  after  the  settlement  of  the  bank  book. 

An  estoppel  against  an  estoppel  setteth  the  matter  at  large. 
Nadel  t*  Peoples  Bank,  396. 
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BENEFICIAL  ASSOCIATIONS. 

1.  Assessments — Default — Suspension  of  subordinate  body. 
Where  an  unincorporated  beneficial  association  composed  of 

subordinate  councils  provides,  by  its  by-laws,  that  if  any  assess- 
ment levied  upon  an  subordinate  coimcil  remains  unpaid  for  a 
time  stated  such  "coimcil  in  default  shall  without  further  ac- 
tion stand  suspended  from  membership  in  this  association," 
and  there  is  no  other  remedy  provided  by  the  by-laws,  the  asso- 
sociation,  after  the  suspension  of  a  local  counqil  has  become 
effective  by  the  automatic  action  of  the  by-laws,  cannot  collect 
from  such  council  assessments  by  legal  proceedings.  Funeral 
Benefit  Ambjol,  t.  Col.  Ellsworth  Conneil,  10. 

2.  Benefits  on  death  of  wife — Age  of  wife — Application — 
Evidence, 

Where  the  by-laws  of  a  beneficial  association  provide  that  a 
member  shall  receive  an  amount  stated  upon  the  death  of  his 
wife,  provided  the  wife  was  under  forty  years  of  age  when  the 
member  joined  the  association,  and  a  member  in  a  suit  for 
such  benefits  testifies  that  his  wife  was  under  forty  years  of 
age  when  he  joined  the  association,  it  is  reversible  error  to  re- 
fuse to  admit  in  evidence  his  application  for  membership 
wherein  he  stated  that  his  wife  at  the  time  was  forty-three 
years  of  age;  and  it  is  also  reversible  error  to  refuse  to  admit 
evidence  as  to  an  oral  admission  made  by  the  member  at  the 
time  he  signed  the  application  that  his  wife  was  over  forty. 

In  such  a  case  it  is  reversible  error  to  exclude  an  application 
made  by  the  wife  for  her  own  membership  in  the  association 
made  contemporaneously  with  her  husband's  application  in 
which  she  stated  that  she  was  forty-three  years  of  age.  Such 
evidence  is  competent  not  only  to  contradict  the  husband's  tes- 
timony, but  also  as  proof  of  the  substantive  fact  of  the  age. 

It  is  not  necessary  to  offer  birth  records,  or  the  evidence  of 
persons  who  could  testify  from  actual  knowledge  from  child- 
hood to  death  to  prove  age.  If  this  evidence  can  be  secured,  it 
should  be  produced,  but  evidence  of  general  repute  in  the 
family  by  those  competent  will  be  sufficient  if  family  records 
are  not  obtainable.     Cnpryk  t.  Rnthenian  Nat.  Union,  595. 

3.  Consolidation  and  merger  —  Exchange  of  certificates  — 
Sharing  in  surplus  fund. 

Where  a  beneficial  association  merges  and  consolidates  with 
another  beneficial  association  under  an  agreement  by  which 
the  members  of  the  first  association  may  exchange  their  cer- 
tificates for  the  certificates  of  the  consolidated  company,  if 
they  desire,  or  retain  the  old  certificates  under  the  original 
beneficiary  contracts,  which  "shall  remain  intact,  and  be  as- 
sumed by  the  consolidated  society  according  to  the  terms  of  the 
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constitution  and  laws  of  the  original  society,"  and  subsequently 
the  consolidated  society  issues  a  circular  advising  the  members 
of  the  old  society  to  exchange  their  certificates,  by  which  they 
would  become  entitled  to  a  credit  on  the  new  certificates,  of  a 
portion  of  a  certain  fund  described  as  a  surplus  from  the  first 
society,  and  a  member  of  the  first  society  dies  without  having 
changed  his  certificate,  and  in  default  on  payment  of  assess- 
ments, his  beneficiary  cannot  claim  that  the  assessments  had 
been  paid  by  credits  on  the  surplus  fund,  in  the  absence  of  any 
evidence  whatever  that  such  surplus  fund  was  applicable  to  the 
payment  of  assessments  due  by  members  of  the  fifst  society  who 
had  not  changed  their  certificates.  Squier  t.  Grand  Fra- 
ternity, 315. 

4.  Death  benefits — Beneficiary — Notice. 

Where  the  by-laws  of  a  beneficial  society  provide  that  death 
benefits  shall  be  paid  "to  the  widow,  or  other  proper  party,"  and 
a  member  fills  in  the  blank  space  in  his  certificate  of  member- 
ship with  the  name  of  a  friend  without  notice  to  the  society, 
such  person  is  entitled  to  the  benefits,  as  against  the  member's 
widow,  if  it  appears  that  there  is  nothing  in  the  by-laws  re- 
quiring notice  of  the  naming  of  a  beneficiary  to  be  given  to 
the  society,  and  no  express  requirement  that  the  beneficiary  be 
a  relative.    DatIs  t.  Gilroy,  326. 

5.  Expulsion  of  member — Remedies  provided  by  constitution 
and  by-laws — Evidence. 

On  a  bill  in  equity  praying  for  an  injunction  to  restrain  the 
members  of  a  beneficial  association  from  denying  the  plaintiff 
the  rights  and  privileges  of  membership  in  such  association,  a 
decree  in  favor  of  the  plaintiff  will  be  sustained  where  it  ap- 
pears that  the  defendant  had  exhausted  all  of  the  remedies  pro- 
vided by  the  constitution  and  by-laws  of  the  association,  and' 
the  court  below  found  as  fact  that  there  was  no  evidence  to  sup- 
port the  charges  that  the  plaintiff  by  his  actions  and  conduct 
had  violated  several  provisions  of  the  constitution  of  the  asso- 
ciation. 

In  such  a  case  tlie  fact  that  the  plaintiff  had  filed  a  bill  in 
equity  to  restrain  a  proposed  merger  of  the  association  with 
another  association  on  the  ground  that  many  illegal  votes  had 
been  polled  at  the  meeting  which  voted  for  the  merger,  is  not 
"conduct  xmbecoming  a  member"  of  the  association  within  the 
meaning  of  such  words  as  used  in  the  constitution. 

Where  the  constitution  of  a  beneficial  association  provides 
for  the  appointment  of  a  committee  to  try  a  member  against 
whom  charges  are  made,  and  directs  that  the  report  of  the  com- 
mittee shall  be  read,  and  if  "approved  by  a  majority  of  the 
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members  present,  it  shall  be  the  judgment  of  the  lodge,  and 
shall  be  so  declared  by  the  president,^  an  expulsion  of  a  mem- 
ber who  has  been  tried,  will  not  be  sustained,  where  it  appears 
that  the  committee  reported  that  they  found  the  accused  **guilty 
in  manner  and  form  as  charged,"  and  that  such  report  was  sub- 
mitted to  a  meeting  of  the  lodge,  and  on  motion  it  was  carried 
that  "above  report  be  received  and  recommendation  complied 
with,"  without  any  other  action,  and  with  no  declaration  by 
the  president  that  the  report  of  the  committee  was  the  judg- 
ment of  the  lodge. 

Where  a  person  has  been  for  many  years  a  member  of  a 
beneficial  association,  and  has  paid  his  dues,  and  the  associa- 
tion is  called  upon  in  judicial  proceedings  to  support  its  act  in 
expelling  him,  all  the  facts  essential  to  the  conviction  of  a 
member  both  as  to  the  cause  of  disfranchisement  and  the  mode 
of  proceeding,  must  be  made  to  appear.  Hempkill  t.  Enter- 
prise Lodse,  134. 

6.  Expulsion  of  member — Remedies  provided  hy  by-laws — 
Jurisdiction  of  the  courts. 

Where  the  constitution  and  by-laws  of  the  Brotherhood  of 
Locomotive  Engineers,  an  unincorporated  association,  provide 
that  when  charges  are  made  against  a  member,  the  chief  en- 
gineer of  the  division  to  which  the  member  belongs,  shall  bring 
the  charge  to  the  notice  of  the  members  present  at  the  first 
regular  meeting  and  appoint  a  committee  of  three  to  investi- 
gate them,  and  report  at  the  next  regular  meeting,  and  that  a 
vote  of  the  members  shall  be  taken  by  ballot  after  a  trial  of 
which  the  member  shall  have  notice,  and  the  member  if  ag- 
grieved, may  appeal  to  the  grand  chief  engineer,  and  the  Grand 
International  Division,  and  it  appears  that  a  member  was  ex- 
pelled on  charges  made  against  him  by  the  grand  chief  en- 
gineer based  upon  an  alleged  violation  of  a  by-law  enjoining 
membership  in  other  labor  organizations,  and  that  at  the  next 
regular  meeting  of  the  division  to  which  the  member  belonged, 
he  was  expelled  without  any  committee  having  been  appointed 
to  investigate,  and  without  any  subsequent  meeting  and  trial 
as  provided  by  the  by-laws.  In  such  a  case  it  is  immaterial 
that  the  member  may  have  appealed  to  the  grand  chief  en- 
gineer, and  also  to  the  Grand  International  Division  in  the 
manner  provided  by  the  by-laws,  inasmuch  as  these  tribunals 
acted  merely  in  an  appellate  capacity. 

In  such  a  case  the  grand  chief  engineer  prejudged  the  rights 
of  the  plaintiff  in  directing  the  charges  to  be  preferred,  in  de- 
ciding the  validity  of  these  charges,  and  finally,  as  the  presid- 
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ing  officer  of  the  Grand  International  Division,  in  confirming 
his  former  decisions.  Ensle  ▼•  Pott«Tille  DlTialon  B.  of  !<• 
IL,  356. 

7.  Expulsion  of  members — Restoration  of  property — Equity, 
Where  the  constitution  and  by-laws  of  a  beneficial  associa- 
tion provide  that  charges  against  a  member  shall  be  referred  to 
a  coDMnittee  for  report  and  investigation,  and  that  this  com- 
mittee shall  be  composed  of  persons  who  are  members  of  the 
body  or  branch  of  the  order  wherein  the  charges  originated, 
and  charges  against  a  member  are  referred  to  a  conmiittee,  one 
of  the  members  of  which  is  not  a  member  of  the  branch  where- 
in the  charges  originated,  the  constitution  of  the  committee  is 
illegal,  and  any  action  that  it  may  take  is  illegal  and  void. 

Where  the  by-laws  of  a  state  lodge  of  a  beneficial  association 
provide  for  the  appointment  of  deputy  grand  masters,  who  shall 
succeed  to  the  office  of  the  grand  master  when  such  office  be- 
comes vacant,  and  be  vested  with  the  powers  and  authorities 
of  that  office,  the  action  of  the  supreme  grand  master  of  the 
general  association  in  appointing  a  person  as  grand  master  of 
the  state  lodge  who  is  not  a  deputy  grand  master,  is  wholly  in- 
valid, and  any  acts  of  such  appointee  in  connection  with  ex- 
pulsion of  members  are  wholly  void  and  illegal.  Dnnlap  ▼• 
Harbiiisony  564. 

8.  Practice  and  pleading — Municipal  Court  of  Philadelphia 
County— Act  of  July  12,  1913,  P.  L,  711.  Natale  t.  St.  An- 
thony, Etc,  Relief  Society,  199. 

BILLS  OF  LADING. 

1.  Limitation  of  liability — Negligence — Pi'esumption — Car- 
riers— Common  carriers — Live  stock.     Bair  ▼.  Adamc  Express 

-    Co.,  106. 

BONDS. 

1.  Insolvency — Liability  of  sureties — Failure  of  insolvent  to 
surrender.    Com.  t.  Schanbaeher,  346. 

2.  Principal  and  surety — Sheriff's  interpleader — Execution — 
Value  of  goods.     Com.  t.  MoPhilipf ,  223. 

BOROUGHS. 

1.  Annulment  of  borough  charter — Void  judgment — Justice 
of  the  peace — Termination  of  office.    Ortlip  t.  ShiTory,  334. 

2.  Depression  in  street — Case  for  jury — Negligence.  Miller 
T.  Clearfield  Boro.,  394. 

3.  Permit  to  malce  excavation  in  ntreef — Befm^al  of  permit — 
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Water  companies.     Panther  Valley  Water  C<k  t.  Blaney, 

253. 

4.  Public  officers — County  treasurer  —  Fees -^Collection  of 
liquor  licenses.     Snyder  Conmty  t.  Wagenseller,  345. 

5.  Ratification  of  acts  of  officers — Change  of  grade.  Hobbs 
T.  Shamokin  Boro.,  22. 

6.  Sidewalk — Tile  name  plate  in  sidewalk — Slippery  pave- 
ment— Snow — Negligence.     Stanka  t.  Sbamokin  Boro.,  553. 

BUILDING  CONTKACTS,  see  Contracts. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

1.  Stock — Mortgage — Application  of  payments  on  stock. 

Where  a  building  and  loan  association  holds  as  collateral  for 
a  debt  due  by  one  of  its  members,  a  mortgage  on  the  member's 
real  estate,  and  a  pledge  of  his  stock,  and  foreclosure  proceed- 
ings on  t)xe  mortgage  fail  to  produce  a  fund  sufficient  to  pay 
the  whole  debt,  the  association  may  appropriate  the  value  of 
the  stock  to  make  up  the  deficiency,  as  against  the  claim  of  a 
subsequent  attachment  creditor  of  the  member,  although  pay- 
ments on  the  stock  had  not  been  previously  credited  or  appro- 
priated to  the  debt.    Newhoff  t.  Roohester,  297. 

BUKDEN  OF  PKOOF. 

1.  Carriers — Railroads — Rates — Public  Service  Commission 
— Appeals.  B.  ft  O.  R.  B.  Co.  t.  Pnblio  Serrioe  Conuniision, 
403. 

2.  Evidence — Bailment — Injury  to  property  while  in  bailee's 
possession.    Duffy's  Oarase  ▼•  Sweeley,  583. 

3.  Malicious  prosecution — Discontinuance  of  prosecution. 
Weinstein  t.  GeH»lianiby»  38. 

BY-LAWS. 

1.  Beneficial  associations — Assessments — Default  —  Suspen- 
sion of  subordinate  body.  Fnneral  Benefit  Assn.  t.  CoL  Ells- 
"worth  Connoil,  10. 

2.  Remedies  provided  by  constitution  and  by-laws — Evidence 
-^Beneficial  associations — Expulsion  of  member,  Hemphill  t. 
Enterprise  Lodge,  134. 

3.  Remedies  provided  by  by-laws — Benefibial  associaiions — 
Expulsion  of  member — Jurisdiction  of  the  courte.  Engle  t. 
PottsTille  Division  B.  of  L.  E.,  35$. 


Digitized  by 


Google 


638  INDEX 

CHAKTERS. 

1.  Annulment  of  borough  charter — Void  judgment — Justice 
of  the  peace — Termination  of  office.    Ortlip  t.  SliiTeryt  334. 

2.  Application  for  charter — Requisites  of — Act.  of  June  7, 
1907,  P.  L.  i5S — Public  Service  Commission — Corporations — 
Water  companies.  Pemuk  Power  Co.  t.  Pnbllo  Seiriee  Ooat- 
mission,  448. 

CHECKS. 

1.  Dishonor  of  check — Estoppel — Banks  and  banking.  Nsdel 
T.  Peoples  Bank,  396. 

CIVIL  SERVICE  COMMISSION. 

1.  Employment  of  persons  wrongfully  discharged — Munici- 
palities.   Wood  T.  GriAtli,  290. 

COLD  STORAGE. 

1.  Cold  storage  eggs — Failure  to  rkark  eggs — Act  of  May  16, 
191S,  P.  L.  216,  Sec.  15—Criminal  law— Food  law.  Com.  ▼. 
Baird,  275. 

COMMISSIONS. 

1.  Same  person  as  executor  as  trustee — Executors  and  ad- 
ministrators— Trusts  and  trustees.    Middleton's  Estate,  55. 

COMMON  CARRIERS. 

1.  Carriers — Live  stock — BUl  of  lading — Limitation  of  lia- 
bility — Negligence — Presumption. 

Where  horses  are  shipped  under  a  special  bill  of  lading  in 
which  the  carrier  is  relieved  from  liability  from  loss,  unless 
such  loss  shall  have  been  caused  by  the  negligence  of  the  carrier 
or  its  agents,  and  the  horses  are  killed  as  the  result  of  a  fire 
catching  in  the  hay  and  straw  in  the  car  in  which  the  horses 
were  shipped,  no  presumption  of  negligence  arises  against  the 
carrier  from  the  mere  fact  of  the  occurrence  of  the  fire,  but  the 
shipper  is  bound  affirmatively  to  prove  negligence  on  the  part 
of  the  carrier;  and  he  does  not  do  so  by  mere  proof  that  the 
car  in  question  was  placed  next  to  the  engine  without  showing 
that  there  wa^  more  danger  there  than  elsewhere  on  the  train, 
and  that  sparks  of  medium  size  were  found  in  and  around  the 
car.     Bair  t.  Adams  Express  Co.,  106. 

2.  Carriers — Railroads — Live  stock  contract — Delay — Feed 
charges. 

Where  a  contract  for  the  transportation  of  cattle  from  a 
point  in  Penn^lvania  to  Philadelphia  contains  a  "36  hour 
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limitation"  with  a  provision  that  the  cattle  shall  be  **put  off  at 
Lancaster,  Pa.,  for  feed  and  water,"  and  the  carrier  takes  the 
car  over  its  own  line  and  a  connecting  line  to  Philadelphia 
without  going  through  Lancaster,  without  apparent  delay  or 
any  injury  from  delay,  and  the  shipper  orders  the  cattle  sent  to 
Lancaster  where  they  were  sold,  the  shipper  cannot  claim  as 
elements  of  damage  for  breach  of  the  contract^  feed  charges  in 
Philadelphia,  freight  charges  from  Philadelphia  to  Lancaster, 
a  loss  because  of  a  decline  in  the  market  price  of  cattle  at  Lan- 
caster, yard  charges  at  Lancaster,  and  feed  charges  pending  the 
sale.     Stauffer  t.  N.  T.  Cent,  ft  H.  B.  B.  B.  Co.,  208. 

3.  Railroads — Rates — Burden  of  proof — Public  Service  Cony- 
mission — A  ppeals. 

Where  a  railroad  company  has  filed  a  new  tariff  of  freight 
rates,  and  no  complaint  is  made  within  thirty  days  against 
such  tariff,  the  proposed  rates  become  effective  rates;  and  if 
any  shipper  thereafter  complains  to  the  Public  Service  Com- 
mission that  such  rates  are  unreasonable,  the  burden  of  proof 
is  upon  him  to  establish  that  fact.  In  such  a  case  the  carrier 
■  is  not  required  to  produce  any  evidence  until  the  complainant 
has,  prima  facie  at  least,  offered  proof  which  if  unanswered 
would  warrant  an  order  in  his  favor. 

Where  the  Public  Service  Commission  has  found  in  a  pro- 
ceeding on  a  complaint  against  effective  rates  "that  the  rates 
complained  of,  are  an  increase  of  practically  one  hundred  per 
cent.,"  and  such  finding  is  not  sustained  by  an  inspection  and 
comparison  of  the  old  tariff  with  the  new  tariff,  and  on  appeal 
from  the  order  of  the  Public  Service  Commission  lowering  the 
rates,  the  record  does  not  present  such  facts  found  by  the  com- 
mission upon  the  evidence  that  will  enable  the  court  to  deter- 
minewhether  or  not'  the  conclusion  reached  by  the  commission 
is  a  reasonable  one,  and  in  conformity  with  law,  the  order  of 
the  commission  will  be  reversed,  and  the  record  remitted  to  the 
commission  with  directions  to  reconsider  the  order,  and  make 
such  further  report  as  will  be  warranted  by  the  law  and  the 
evidence.  B.  ft  O.  B.  B.  Co.  t.  Pnblio  Serviee  Commiision, 
403. 

4.  Railroads — Rates — Freight  rates  —  Public  Service  Com- 
mission.  MoCrady  Bros.  Co.  t.  Pittsburgh  ft  Ii.  E.  B.  B. 
Co.,  307. 

6.  Railroads  —  Rates  —  Passenger  rates  —  Discrimination. 
Bradley  t.  F^nna.  B.  B.  Co.^  428, 
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CONTRACTS. 

1.  Agreement  as  to  improvements — Life  tenant — Remainder- 
men,    MUen'  Estate,  115. 

2.  Agreement, of  sale— Bawdy hoiise  —  Criminal  law  —  Leas- 
ing house  for  improper  purposes — Evidence.  Com*  t.  Bemey, 
440. 

3.  Agreement  to  pay  to  materialmen  for  supplies — Principal 
and  guaranty — Statute  of  frauds.  Shannon  t.  American  I.  Sc 
S.  Co.,  211. 

4.  Agreement  to  take  entire  production  —  Estimate  —  Con- 
struction of  contract — Affidavit  of  defense — Words jand  phrases. 

Where  a  person  agrees  to  purchase  from  a  meat  packing  com- 
pany its  "entire  1914  production  rejected  manufacturing  bones 

production  estimated  to  be  15  to  20  tons  per  month/'  and 

the  purchaser  accepts  and  pays  for  220  tons  during  eleven 
months  of  the  year,  he  cannot  refuse  to  accept  65  tons  shipped 
to  him  in  the  last  month.  The  word  "estimated"  does  not  fi^  a 
maximum  of  20  tons  per  month. 

In  an  action  to  recover  the  loss  on  goods  which  a  purchaser 
refused  to  take,  a  positive  averment  of  sale  in  the  open  market 
in  the  plaintiff's  statement  of  claim  is  not  denied  by  an  aver- 
ment that  the  defendant  did  not  know  the  market  price.  In 
such  a  case  if  the  plaintiff  did  not  sell  in  the  most  advantageous 
market,"  such  fact  should  be  averred  in  the  affidavit  of  defense. 
Swift  A  Co.  T.  Hafleish  ft  Co.,  504. 

5.  Beneficial  associations — Consolidation  and  merger — Ex- 
change of  certificates — Sharing  in  surplus  fund,  Sqnier  ▼. 
Grand  Fraternity,  315. 

6.  Building  contract — Certificate  of  architect. 

If  an  individual  is  selected  in  an  executory  contract,  such  as 
a  building  contract,  to  pass  upon  certain  claims,  or  perform 
certain  acts  which  determine  questions  between  contracting 
parties,  and  the  person  so  selected  refuses  to  act,  the  parties 
are  remitted  to  the  ordinary  rules  of  evidence  and  procedure 
to  establish  their  claims. 

Where  a  contract  between  a  subcontractor  and  a  contractor 
of  a  building  operation  provides  that  no  allowance  for  delay 
shall  be  made  to  the  subcontractor  "unless  a  claim  therefor  is 
presented  to  the  architect  and  the  contractor  within  forty-eight 
hours  after  the  occurrence  of  the  delay,"  and  the  subcontractor 
submits  a  claim  within  the  time  specified  to  the  architect  of 
the  builder  who  refuses  to  act,  and  also  submits  a  claim  within 
the  time  to  the  recognized  representative  of  the  contractor,  he 
may  maintain  his  claim  for  delay  in  an  action  at  law,  although 
he  has  secured  no  certificate  from  the  architect* 
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In  such  a  case  where  it  appears  that  the  delay  was  due  to 
matters  entirely  outside  of  the  subcontractor's .  contract,  and 
were  attributable  to  the  contractor  or  other  subcontractors,  it 
is  proper  to  submit  the  subcontractor's  claim  to  the  jury. 
HoUoher  t*  Insalls  Stone  Co.,  76. 

7.  Building  contract — Inspection  of  work  hy  guarantor — 
Principal  and  guaranty)    Linker  t.  Cent.  T.  ft  S.  Co.,  511. 

8.  Building  contract — Materials  and  lahor — Conveyance  of 
a  house  as  part  payment — Tender  of  deed  after  suit  brought — 
Affidavit  of  defense — Practice,  C.  P, 

In  an  action  to  recover  a  balance  alleged  to  be  due  to  the 
plaintiff  for  furnishing  to  the  defendants  material  and  labor 
necessary  to  install  the  plumbing  and  gas  fittings  in  a  build- 
ing operation  covering  a  number  of  houses,  it  appeared  that 
the  consideration  to  be  paid  was  $11,000  of  which  $900  was  to 
be  paid  by  the  conveyance  of  one  of  the  houses.  This  con- 
veyance was  to  be  made  when  plaintiff  had  finished  "$4,800 
worth  of  labor  under  this  contract."  As  the  work  progressed 
disputes  arose  between  the  parties,  and  after  $4,800  worth  of 
labor  had  been  furnished  the  parties  entered  into  a  compro- 
mise agreement  by  which  plaintiff  agreed  to  accept  $2,950 
although  he  claimed  a  sum  larger  than  $2,950  plus  the  value 
of  the  equity  in  the  house.  The  defendant  paid  the  amount 
agreed  upon  in  the  settlement,  but  refused  to  make  the  con- 
veyance of  the  house.  Plaintiff  therefore  brought  suit  to  re- 
cover the  value  of  the  equity  in  the  house.  After  suit  was 
brought  the  defendant  tendered  a  conveyance  of  the  house. 
The  defendants  also  claimed  a  set-off  by  reason  of  failure  of 
the  plaintiff  to  do  certain  work  he  agreed  to  do  under  the 
compromise  settlement.  Plaintiff  entered  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  defense  as  to  part  of  the 
claim.  The  court  allowed  a  defense  as  to  the  set-off,  but 
entered  judgment  for  the  plaintiff  for  the  balance.  Held,  (1) 
that  the  compromise  agreement  had  nothing  to  do  with  the 
conveyance  of  the  house;  (2)  that  the  tender  of  the  convey- 
ance after  suit  brought  did  not  defeat  plaintiff's  right  to  a 
money  judgment;  and  (3)  that  the  disposal  of  the  rule  for 
judgment  by  the  court  below  was  proper.  Jacobson  t.  Iinpo- 
witi,  1. 

9.  Covenant  in  lease — Breach  of  covenant — Damages. 

In  an  action  to  recover  damages  for  the  breach  of  a  covenant 
in  a  lease  of  a  quarry  in  which  the  lessee  agreed  "to  use  the 
stripping  of  this  property  to  fill  the  building  lots  facing"  on  a 
road  named,  where  it  appears  that  the  action  was  hpought 

Vol.  lxvi— 4X 


Digitized  by 


Google 


642  INDEX. 

COH^TBAGTS^continued. 

while  the  defendants  still  had  time  to  perfonn  the  covenant, 
but  no  plea  in  abatement  was  filed,  and  no  objection  to  the 
time  was  made  until  after  the  plaintiff's  testimony  was  closed 
which  was  subsequent  to  the  termination  of  the  lease,  the  de- 
fendant will  be  held  to  have  waived  a  right  to  object,  by 
pleading  the  general  issue,  and  going  to  the  trial  on  the  merits. 
In  such  a  case  the  correct  measure  of  damages  is  the  reason- 
able cost  to  the  plaintiff  to  place  the  stripping  where  the  con- 
tract provided  it  should  go.  The  effect  on  the  market  value 
of  the  lots  from  failure  to  fill  them,  is  a  collateral  matter  in 
which  the  court  has  no  concern.  Snyder  t.  Bassler  Lime- 
I     stone  Co.,  5. 

10.  Live  stock  contracts — Certificate  as  to  weight — Ba^- 
roads — Carriers — Rates.    Brown  ▼•  Penna.  B.  B.  Co.,  483. 

11.  Live  stock  contract — Delay — Feed  charges — Carriers — 
Common  carriers — Railroads.  Stanffer  t.  N*  T.  C.  d^  H.  B. 
B.  B.  Co.,  208. 

12.  Principal  and  agent — Disclosure  of  principal — Liahility 
of  agent    Kessler  t.  AfrioA,  203. 

13.  Removal  of  garbage — Municipaiities.  Masnire  t.  Phil- 
adelphia, 300. 

14.  8ale — Compromise — Payment 

In  an  action  to  recover  a  balance  for  goods  sold,  a  verdict 
and  judgment  for  plaintiff  will  be  sustained,  where  it  appears 
that  the  plaintiff  sold  azaleas  at  the  expense  and  risk  of  the 
defendant  during  transit ;  that  the  azaleas  were  frozen  during 
transit  alleged  by  defendants  to  be  due  to  careless  packing; 
that  plaintiffs  agreed  to  replace  the  plants  provided  their  ac- 
count should  first  be  paid,  that  defendants  paid  part  of  the 
account,  and  that  they  refused  to  pay  the  balance.  Knyh  t. 
Tates,  488. 

16.  Sale — Warranty — Inspection  of  goods — Case  for  jury. 

In  an  action  to  recover  a  balance  alleged  to  be  due  for  250 
bales  of  hay  sold  and  delivered,  the  case  is  for  the  jury  where 
the  evidence  tends  to  show  that  the  defendant  went  to  the 
plaintiff's  place  of  business  for  the  purpose  of  purchasing  hay ; 
that  he  saw  the  250  bales,  and  asked  the  plaintiff  whether  the 
hay  was  suitable  for  the  feeding  of  horses,  and  was  told  that 
it  was ;  that  defendant  did  not  inspect  the  hay,  although  only 
a  few  feet  from  it;  that  according  to  the  plaintiff,  defendant 
said:  **I  will  guarantee  it  as  good  and  sound  hay  for  your 
horses'';  that  defendant  according  to  his  own  testimony  coiild 
not  look  through  the  hay  as  it  was  in  bales,  and  could  not 
test  its  quality  by  smelling  it;   that  the  hay  was  fed  to  de- 
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fendant's  horses,  of  whom  a  number  died  in  consequence  of 
their  eating  it;  and  that  plaintiff  after  defendant  complained 
to  him  as  to  the  worthless  condition,  of  the  hay  removed  nearly 
all  of  it  not  already  consumed. 

Even  where  there  is  no  express  warranty  one  arises  by  im- 
plication where  the  buyer  makes  known  to  the  seller  the  par- 
ticular purpose  for  which  the  goods  are  required,  and  it  ap- 
pears that  the  buyer  relies  upon  the  seller's  skill  t>r  judgment 
Sliute  ▼.  lieria,  67. 

16.  Sale — Written  contract — Evidence, 

In  an  action  to  recover  the  price  of  a  cigar  humidor  which 
the  plaintiff  had  agreed  to  install  under  a  contract  in  writing 
**the  material  and  work  to  be  first-class  in  every  respect,  and 
the  humidor  to  give  perfect  results,"  a  verdict  and  judgment 
for  the  plaintiff  will  be  sustained  where  the  evidence  for  the 
plaintiff  shows  that  the  work  and  materials  were  of  good  qual- 
ity, and  that  with  proper  attention  the  humidor  would  keep 
cigars  in  good  condition,  while  the  evidence  for  the  defendant 
tends  to  show  that  the  humidor  did  not  produce  perfect  re- 
sults inasmuch  as  it  was  sometimes  too  moist,  and  otiier  times 
excessively  dry.  In  such  a  case  it  is  proper  to  permit  wit- 
nesses for  the  plaintiff  to  testify  as  to  the  construction  of  the 
humidor,  and  although  not  ever  having  operated  the  one  in 
question,  to  testify  that  if  proper  attention  were  given  to  one 
of  its  design  and  construction,  perfect  results  would  follow. 
Meyer  ▼•  8.  R.  Mom  Co.,  149. 

17.  Statute  of  frauds— Primary  KaUlity'-Debt  of  another. 

When  a  promisee  is  to  be  primarily  and  unconditionally  lia- 
ble for  goods  delivered  to,  or  work  done  for  a  third  party,  the 
fact  that  the  promisee  parts  with  the  goods,  or  dOes  the  work 
is  a  sufficient  consideration  to  support  the  contract;  and  such 
an  undertaking  is  not  within  the  statute  of  frauds.  Blaek  t« 
Beml&eimer,  41. 

CORPORATIONS. 

1.  Note  of  corporation — Promissory  notes — Porged  signa- 
ture of  treasurer.  Botli  ▼.  Knishts  of  Joseph  B*  It  Xi.  Assn., 
413. 

2.  Stock  of  corporation — Foreign  attachment — Nan/resident 
defjsndant-^Acts  of  March  29,  1819,  1  8m.  L.  217,  and  June 
IS,  18S6,  P.  L.  668,  Sees.  ^-7P.    Wrisht  ▼.  WHsht,  269. 

3.  Water  companies — Application  for  charter — Requisites 
of — Act  of  June  7,  1907,  P.  L.  ^55 — Public  Service  Commis- 
sion.   Peiuia.  Power  Co,  ▼•  Public  Serrloe  CoatmlsfloBi  44S. 


Digitized  by 


Google 


644  INDEX. 

COUNTY  TREASURERS,  see  County  Officers. 

COVENANTS. 

1.  Construction  of  covenants — Landlord  and  tenant — Lease 
of  flat.    Shay  ▼.  Sherwood*  463. 

CRIMINAL  LAW. 

1.  Abortion — Dying  statement  of  woman. 

On  the  trial  of  an  indictment  for  abortion  against  a -physi- 
cian, it  is  not  error  to  admit  as  a  dying  declaration  a  sworn 
statement  by  the  woman,  made  on  the  same  day  and  a  short 
time  before  she  died,  and  under  the  impression  that  she  would 
not  live,  setting  forth  an  account  of  her  visit  to  the  office  of 
the  defendant,  and  describing  his  actions  with  reference  to  her. 

In  such  a  case  the  Commonwealth  is  not  required  to  show 
that  when  the  statement  was  presented  to  the  woman  for  her 
signature  she  said  that  she  made  it  with  the  belief  that  she 
was  about  to  die.    Coat.  ▼•  Kline,  285. 

2.  Absence  of  fraud — Evidence — Insurance — Life  insurance 
— Certificate  of  loan — Lien  on  policy — Parol  evidence  to  vary 
written  instrument.  Matthews  ▼•  Fidelity  Mut.  L.  Ins*  Co., 
367. 

3.  Adultery  of  wife — Divorce — Evidence.  Hilton  ▼.  HUton, 

378. 

4.  Appeals — Verdict  of  not  guilty — Quashing  appeal — Vet- 
erinarian— Failure  to  repoH  tuberculosis — Act  of  July  1^2, 1913, 
P.  L.  928. 

Where  a  veterinarian  is  indicted  for  violating  the  provisions 
of  the  Act  of  July  22, 1913,  P.  L.  928,  in  not  reporting  a  case  of 
'  tuberculosis  in  a  cow,  and  at  the  trial  is  acquitted  by  direction 
of  the  court  beciiuse  he  had  not  gained  his  knowledge  of  the 
case  in  his  professional  practice,  no  appeal  lies  by  the  Com-  ■ 
monwealth,  and  if  an  appeal  is  taken  it  will  be  quashed.  Com. 
▼.  Weber,  180. 

5.  Assault  and  battery — Civil  action  for — Evidence — Dam- 
ages. 

In  an  action  against  a  father  and  son  to  recover  damages  for 
an  assault  and  battery  in  which  the  plaintiff's  leg  was  broken, 
where  the  son's  name  is  withdrawn  as  a  defendant  before  trial, 
and  the  plaintiff  gives  evidence  which  indicates  that  his  leg 
was  broken  by  the  son,  although  disintere8t«d  witnesses  on  both 
sides  gave  testimony  which  indicated  that  it  was  broken  by 
the  father,  and  no  one  testified  that  it  was  broken  by  the  son, 
the  trial  judge  cannot  be  convicted  of  error  in  instructing  the 
jury  that  if  they  found  the  leg  was  broken  by  the  father,  they 
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could  assess  damages  against  the  latter  for  the  injury.  In  su^h 
a  case  the  testimony  of  the  plaintiff  is  not  conclusive  against 
himself. 

It  seems  that  the  trial  judge  would  have  been  warranted 
under  the  evidence  in  the  case,  in  instructing  the  jury  that  if 
they  believed  the  testimony  of  the  plaintiff,  this  was  a  joint 
assault  by  father  and  son,  and  each  of  them  would  be  responsi- 
ble for  all  the  consequences  that  resulted.    Rose  ▼•  Negro,  192. 

6.  Charge  of  court — Reasonahle  douht. 

On  the  trial  of  an  indictment  for  leasing  a  house  to  be  "con- 
ducted as  a  common  bawdyhouse,"  the  charge  is  sufficient  on 
the  subject  of  reasonable  doubt  where  the  judge  says  **You  have 
heard  the  evidence  here;  consider  all  of  it  and  give  it  such 
weight  as  you  think  it  is  entitled  to.  If  after  considering  all 
the  evidence  in  this  case,  you  are  satisfied  beyond  a  reasonable 
doubt  that  this  defendant  did  lease  the  premises  to  Cad  Mc- 
Kee  for  the  purpose  of  conducting  a  bawdyhouse,  and  that  she 
did  conduct  such  a  house  there  (and  there  seems  to  be  no  doubt 
about  that,  I  understand  that  question  is  not  contradicted  by 
the  defense)  then  this  defendant  will  be  guilty.  If,  however, 
you  are  not  satisfied  beyond  a  reasonable  doubt  that  he  did  lease 
the  premises  knowing  that  she  was  to  conduct  it  as  a  bawdy- 
house,  then,  your  verdict  would  be  'Not  guilty.^''  Coat.  ▼. 
Bemey,  434. 

7.  Cruelty  to  animals — Circumstantial  evidence — Case  for 
jury. 

On  the  trial  of  an  indicttnent  for  cruelty  to  animals  by  ap- 
plying an  acid  to  the  feet  of  certain  horses,  there  is  sufficient 
evidence  to  cany  the  case  to  the  jury  where  it  is  shown  that 
the  defendant  was  in  the  possession  of  fuming  nitric  acid 
mixed  with  sulphuric  acid,  purchased  just  before  the  condition 
of  the  horses'  feet  was  noticed,  that  he  had  visited  the  place 
where  the  horses  were  kept  at  an  hour  when  he  had  no  reason- 
able excuse  to  be  there,  that  he  had  been  seen  in  close  proximity 
to  and  observing  the  horses'  hoofs,  and  that  the  diseased  con- 
dition of  the  hoofs  was  the  probable  result  of  the  use  of  the 
acid  in  the  x)OSsession  of  the  defendant.    Com*  ▼•  Brown,  519. 

8.  Embezzlement — Collector  of  school  taxes — Statute  of  limi- 
tations. 

The  conviction  of  the  tax  collector  for  embezzling  taxes  of  a 
school  district  collected  by  him  will  be  sustained,  where  the 
evidence  shows  that  the  defendant  had  admitted  when  called 
upon  by  the  secretary  of  the  district  and  his  sureties  to  pay  over 
the  money  in  his  hands,  that  there  were  only  a  few  dollars  on 
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the  books  to  be  collected,  and  that  there  must  be  a  mistake; 
but  that  he  never  gave  any  other  explanation,  nor  made  any 
effort  to  show  what  the  mistake  was,  and  never  made  any  at- 
tempt at  explanation,  although  he  knew  that  his  sureties  were 
pressed  for  payment,  and  had  actually  paid  to  the  school  board 
the  amount  apparently  due  from  him  as  collector. 

In  such  a  case  the  Limitations  Act  of  June  12,  1878,  P.  L. 
196,  applies,  which  permits  an  indictment  to  be  commenced  and 
prosecuted  at  any  time  within  four  years  from  the  time  the  al- 
leged defense  was  conmiitted  in  the  case  of  misdemeanors 
of  officers,  agents  or  employees  of  any  municipal  or  quasi 
municipal  corporation.  A  school  district  is  a  quasi  mu- 
nicipal corporation  within  the  meaning  of  the  act.  Com.  ▼. 
CleTenstine,  125. 

9.  Evidence — Ctrcumstaniidl  evidence  —  Function  of  court 
and  jury. 

The  evidence  as  to  the  fact  of  a  crime  committed  and  its 
author,  should  be  such  as  to  exclude  all  rational  theories,  ex- 
cept that  the  crime  existed  and  the  accused  was  its  author,  and 
great  care  should  be  taken  that  this  proof  should  be  clear  and 
unequivocal.  No  general  rule  can  be  laid  down  as  to  the  quan- 
tity of  circumstantial  evidence  which  in  any  case  will  suffice. 
It  is  the  duty  of  the  trial  judge  after  the  evidence  of  the  Com- 
monwealth has  been  fully  produced,  to  determine  as  a  matter 
of  law  whether  the  proof  has  been  sufficient  in  volume  and 
quality  to  overcome  the  presumption  of  innocence,  and  thus 
put  the  accused  to  a  defense.    Com.  ▼.  Brown,  519. 

10.  Evidence — Former  trial — Testimony  taken  through  an 
interpreter — Hearsay  evidence. 

On  the  trial  of  a  criminal  indictment  where  the  defendant 
'while  on  the  stand  makes  a  statement  which  the  Commonwealth 
claims  was  different  from  a  statement  made  by  the  accused  at  a 
former  trial,  and  it  appears  that  the  testimony  at  the  former 
trial  was  taken  through  an  interpreter,  who  it  was  admitted, 
interpreted  correctly,  a  witness  for  the  Commonwealth  who 
heard  the  interpreter's  translation  of  the  testimony  at  the 
former  trial,  and  who  states  that  he  did  not  understand  the 
defendant's  language,  and  could  only  repeat  what  he  heard  the 
interpreter  say,  may  testify  as  to  what  he  heard  the  interpreter 
pay  at  that  trial.  Such  testimony  does  not  violate  the  rule 
against  hearsay  evidence.    Com.  ▼.  Brown,  519. 

11.  Food  law — Cold  storage  eggs — Failure  to  nuirle  eggs — 
Act  of  May  16,  WIS,  Sec.  15,  P.  L.  216. 

A  conviction  under  the  Act  of  May  16,  1913,  Sec.  15,  P.  L. 
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216,  for  failure  to  mark  cold  storage  eggs  in  the  manner  pro- 
vided by  the  act,  will  be  sustained  where  the  defense  is  that  the 
eggs  were  not  cold  storage  eggs,  but  a  qualified  chemical  expert 
for  the  Commonwealth  testifies  that  he  made  the  experiments 
for  testing  of  qold  storage  eggs,  and  states  that  in  his  opinion 
the  eggs  in  question  were  stale,  and  that  they  had  been  held 
in  storage  at  a  temperature  below  forty  degrees  for  a  long  time, 
while  an  expert  for  the  defense  who  testified  hypothetically 
without  having  seen  the  eggs,  states  that  the  eggs  might  have 
been  in  th^  state  described  even  if  they  had  been  outside  of  a 
cold  storage  warehouse.    Com.  ▼•  Baird,  275. 

12.  Forged  signature  of  treasurer — Promissory  notes — Note 
of  corporation.  Botli  ▼•  Kmislits  of  Joseph  B.  *  L.  AMa^t 
413. 

13.  Fraud — Misrepresentation  as  to  pregnancy  —  Divorce — 
Adultery — Evidence.    Sohwindt  ▼•  Schwindty  217. 

14.  Fraud — Mortgage  —  Judgment  —  Opening  judgment  — 
Evidence — Intervening  creditor.    Worthinctoa  ▼•  liOTisy  145. 

15.  Oood  reputation — Attack  on  reputation — Cross-examina^ 
Hon  of  defendant's  witness. 

On  the  trial  of  a  criminal  indictment,  one  of  defendant's  wit- 
nesses who  had  been  called  to  prove  the  good  reputation  of  the 
accused,  was  asked  if  he  was  acquainted  with  a  certain  indi- 
vidual; not  being  so  acquainted,  the  individual  was  directed  to 
stand  up.  The  witness  was  then  asked  if  he  had  ever  heard  of 
the  defendant  having  been  arrested  and  taken  before  a  magis- 
trate charged  with  stealing  an  article  from  the  person  standing. 
The  witness  denied  any  knowledge  of  such  theft  or  arrest  An- 
other witness  was  asked  if  he  knew  of  the  defendant  commit- 
ting another  alleged  crime.  The  Commonwealth  made  no  at- 
tempt to  follow  up  this  examination  with  proof  that  such 
crimes  had  been  committed.  Held,  that  the  trial  judge  com- 
mitted reversible  error  in  refusing  to  instruct  the  jury  to 
disregard  the  questions  and  the  imputation  sought  to  be  drawn 
from  them.    Com*  ▼•  Brown,  519. 

16.  Indictment — Withdrawal  of  count — Practice,  Q.  3. 

On  the  trial  of  an  indictment  for  a  crime  where  an  offense 
charged  in  a  second  count  is  included  in  that  charge  in  the  first 
count,  the  Commonwealth  may,  with  the  permission  of  the 
couTt>  withdraw  the  second  count,  and  such  action  is  not  error. 
Com*  ▼•  Kline,  285. 

17.  Leasing  house  for  improper  purposes — Evidence — Agree- 
ment  of  sale — Bawdyhouse. 

A  conviction  on  an  indictment  for  leasing  a  house  to  be 


Digitized  by 


Google 


648  ,  INDEX. 

CRIMINAL  lAW'-continued. 

"conducted  as  a  common  bawdyhouse,"  will  be  sustained  where 
it  appears  that  the  defendant  solicited  a  woman  to  come  to  the 
town  where  he  lived  for  the  purpose  of  opening  a  bawdyhouse ; 
that  acting  as  agent  for  his  wife  he  executed  an  agreement  of 
sale  providing  for  payment  by  monthly  installments;  that  ac- 
cording to  the  woman  the  agreement  of  sale  had  been  entered 
into  because  the  defendant  would  not  execute  a  lease  for  fear 
of  getting  into  trouble;  that  he  knew  the  character  of  the 
house,  visited  it  and  sold  wearing  apparel  to  the  inmates ;  that 
he  had  promised  the  woman  police  protection,  and  had  tried  to 
bribe  the  local  officers  for  such  protection. 

In  such  a  case  the  Commonwealth  has  a  right  to  question 
the  bona  fides  in  the  agreement  of  sale,  although  there  was  no 
allegation  of  fraud,  accident  or  mistake,  inasmuch  as  the 
Commonwealth  was  a  stranger  to  the  agreement,  and  not  bound 
by  it  in  any  way.    Com.  ▼•  Bemey,  434. 

18.  Leasing  house  for  improper  purposes — Evidence — )igree' 
ment  of  sale — Bawdyhouse, 

On  the  trial  of  an  indictment  for  leasing  a  house  to  be  "con- 
ducted as  a  common  bawdyhouse"  where  it  appears  that  the 
defendant  executed,  as  agent  for  his  wife,  an  agi^eement  of  sale, 
providing  for  payment  by  pionthly  installments,  and  that  such 
agreement  was  intended  by  the  /lefendant,  and  the  woman  with 
whom  it  was  made  to  be  a  lease,  and  it  also  appears  that  in 
this  transaction  defendant's  son  was  his  father's  special  agent 
and  advisor,  it  is  proper  to  admit  in  evidence  a  notice  to  va- 
cate and  deliver  up  possession  served  upon  the  woman,  the 
keeper  of  the  house,  by  defendant's  son  after  the  property  had 
been  conveyed  to  the  son  by  his  mother.  Such  notice  is  some 
evidence  of  the  control  of  the  property  by  the  father,  as  well 
as  his  attitude  towards  the  arrangement  with  the  woman  in 
question.    Com.  ▼.  Bemey,  440. 

19.  Trial — Improper  remarks  of  counsel. 

Improper  remarks  of  counsel  for  the  prosecution  in  a  crimi- 
nal case  will  not  be  considered  by  the  appellate  court  where  the 
objectionable  remarks  were  not  presented  to  the  court  below 
by  affidavit  accompanied  by  a  motion  for  the  withdrawal  of  a 
juror.    Cbm.  ▼.  Kline,  285. 

CUSTOM. 

1.  Farm  lease — Right  to  hay — Evidence — Laaidlord  and  ten- 
ant. 

A  provision  in  a  lease  of  a  farm  for  one  year  giving  the 
landlord  one-half  the  grain,  and  two  loads  of  hay  as  rental. 
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cannot  be  varied  by  proof  of  a  custom  to  the  effect  that  no  hay 
could  be  sold  off  the  place  without  the  landlord's  consent,  and 
that  the  landlord  was  entitled  to  have  half  of  the  proceeds 
thereof,  where  there  is  no  evidence  as  to  the  time  of  the  existence 
of  the  custom,  nor  of  its  extent,  and  where  the  two  witnesses 
called  to  establish  it  may  have  described  as  a  custom  what  was 
merely  a  prevailing  practice  with  reference  to  terms  of  farm 
leases.  Such  a  custom  is  also  unreasonable.  Heller  ▼.  Youns, 
232. 

DAMAGES. 

1.  Assiiult  and  battery — Civil  action  for — Evidence.,  Rose 
▼.  JXegrOf  192. 

2.  Contract — Covenant  in  lease — Breach  of  covenant.  Sny- 
der ▼•  Bassler  Idmeatone  Go.,  5. 

3.  Erroneous  instruction  as  to  liability  affecting  damages — 
Negligence — Loss  of  earning  power — Evidence.  Trout  ▼. 
PemiA.  B.  R.  Co.,  330. 

4.  Road  law  —  Vacation  of  street.  —  Access.  Edsemont 
Street,  142. 

DEATH. 

1.  Negligence  —  Parent  and  child  —  Expectation  of  future 
benefits.    Masoiarelli  ▼•  John  F.  Dyer  Quarry  Co.,  112. 

DEEDS. 

1.  RaXlroads — Right  of  way — Possession.  Penna.  B.  B.  Co. 
▼.  Guthrie,  470. 

2.  Tender  of  deed  after  suit  brought — Affidavit  of  defense — 
Practice,  C.  P. — Contract — Building  contract — Materials  and 
labor — Conveyance  of  a  house  as  part  payment,  Jaoobson  ▼. 
I«upowits,  1. 

3.  "Under  and  Subject** — Mortgage — Straw  man. 

Where  a  deed  is  made  under  and  subject  to  a  mortgage,  and 
it  is  the  intention  of  the  parties  that  the  grantee  therein  named 
shall  be  a  "straw  man"  who  will  immediately  convey  the  prop- 
erty to  another  person,  the  grantee  of  the  straw  man  assumes 
no  personal  liability  for  the  payment  of  the  mortgage.  0*Don- 
nell  ▼.  Neely,  351. 

4.  "Under  and  subject"  clause  —  Mortgage  —  LiabUiiy  for 
taxes — Water  rent. 

In  an  action  to  recover  water  rent,  taxes  and  a  balance  on  a 
mortgage,  which  the  plaintiff  had  been  compelled  to  pay  in  his 
own  relief,  and  which  he  alleges  the  defendant  was  liable  to 
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pay,  it  appeared  tliat  plaintiff  owned  real  estate  subject  to  a 
mortgage  which  he  had  given  with  his  personal  bond  to  a 
building  association.  He  conveyed  this  real  estate  ''under  and 
subject"  to  the  mortgage  to  a  person  whom  he  described  in  his 
statement  of  claim  as  a  "straw  man."  The  latter  conveyed  the 
land  to  the  defendant.  Subsequently  the  association  foreclosed 
the  mortgage,  and  the  sheriff's  sale  did  not  realize  enough  to 
pay  the  water  rent  for  two  years,  the  taxes  for  three  years,  and 
portion  of  the  mortgage.  The  association  entered  up  Judg- 
ment on  plaintiff's  bond,  and  plaintiff  in  his  own  relief  paid 
the  amount  of  the  association's  claim.  Held,  (1)  that  the  mere 
averment  that  the  plaintiff  believed  and  expected  to  be  able 
to  prove  that  his  grantee  was  a  "straw  man"  is  not  such  an 
averment  of  fact  as  would  entitle  plaintiff  without  further 
proof  to  a  judgment  for  a  portion  of  die  mortgage  unpaid;  (2) 
t^t  defendant  was  not  liable  for  the  water  rent;  (3)  that 
plaintiff  was  entitled  to  recover  for  the  taxes  inasmuch  as  he 
was  subrogated  to  the  rights  of  the  association  against  the  de- 
fendant as  to  the  taxes.    O'Doimell  ▼•  Neely,  351. 

DEMURRERS. 

1.  Equity — Equity  practice — Admission  of  facts  set  out  in 
mi     Enele  ▼•  PottsTille  DiTision  B.  of  L.  E.,  356. 

DESERTION. 

1.  Divdrce — Separation,     Crandall  ▼•  Orandall,  153. 

DISCRETION  OF  COURT. 

1.  Evidence — Improper  cross-examination — Attempt  to  tn^ 
ject  defense  —  Assignmmts  of  error  —  Appeal,  Kelloss  ▼. 
Maek  P.  A;  C.  Co.»  399. 

2.  Practice,  C,  P.  —  Trial  —  Improper  remarks  of  counsel, 
Meyer  ▼  S.  R.  Mom  Co.,  149. 

DISTRAINT. 

1.  Unlawful  distraint — Landlord  and  tenant — Sale  of  goods 
of  another.     Heboid  ▼•  Kolb,  473. 

DIVORCE. 

1.  Adultery — Evidence, 

A  husband  will  not  be  granted  a  divorce  on  the  ground  of 
adultery  where  it  appears  that  the  wife  was  induced  to  the  mis- 
conduct charged  against  her  by  friends  of  the  husband  acting 
on  his  behalf  and  vdth  his  concurrence.  SAwindt  t. 
Soliwindt,  217. 


Digitized  by 


Google 


INDEX.  651 

BIYORCE— continued. 

2.  Adultery  of  wife — Evidence. 

A  visit  by  a  wife  to  the  lodgings  of  a  man  at  midnight,  where 
she  remained  for  over  an  hour,  coupled  with  evidence  that  she 
had  carried  on  an  inmioral  conversation  with  him  immediately 
before  her  visit,  is  sufficient  evidence  of  adultery,  even  though 
the  act  of  coition  is  denied,  to  establish  her  guilt  and  permit 
the  granting  of  a  divorce.    Hilton  ▼.  Hiltoa,  378. 

3.  Desertion — Separation. 

Where  a  husband  has  suggested  and  encouraged  a  separation 
between  himself  and  his  wife,  he  cannot  charge  her  with  wilful 
and  malicious  desertion  within  the  meaning  of  the  divorce 
laws.     CraiLdall  ▼.  CrM&dall,  153. 

4.  Fraud — Misrepresentations  as  to  pregnancy. 

A  husband  will  not  be  granted  a  divorce  on  the  ground  that 
his  wife  falsely  represented  to  him  before  marriage  that  she 
was  pregnant  by  him;  and  especially  is  this  case  where  it  ap- 
pears that  the  husband  had  condoned  whatever  offense  was 
originally  committed  in  that  respect  and  had  confirmed  the 
marriage  by  subsequent  intimacy.  SAwindt  ▼•  Sohwindt* 
217. 

6.  Indignities  to  person — Life  burdensome. 

A  husband  is  entitled  to  a  divorce  where  he  shows  by  com- 
petent and  disinterested  witnesses  that  his  wife  persistently 
and  for  a  long  period  of  time  accused  him  in  the  presence  of 
others  of  vile  and  degraded  conduct  and  of  crimes,  the  punish- 
ment of  which  would  have  been  imprisonment  for  long  terms. 
In  such  a  case  there  is  no  burden  on  the  husband  to  prove  ex- 
press malice.    Poatlms  ▼•  Ponthns,  257. 

6.  No  final  decree — Appeals — Quashing  appeal.  Hinoh  ▼. 
Hirsoh,  54. 

EASEMENT. 

1.  Equity — Waters — Findings  of  fact — Review.  Cluunben- 
burs  Woolen  Co.  ▼•  Hac^r,  63. 

EGGS. 

1.  Cold  storage  eggs — Failure  to  mark  eggs — Criminal  law — 
Food  law^Aci  of  May  16,  191S,  Sec.  16,  P.  L.  216.  Com.  ▼. 
Baird,  275.    * 

EMBEZZLEMENT,  see  Criminal  Law. 

EQUITY. 

1.  Beneficial  associations — Expulsion  of  member — Restora- 
tion of  property.     Ihialap  ▼•  Harbinson,  564. 
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2.  Easement — Waters — Findings  of  fact — Review. 

The  grant  of  a  fee  subject  to  an  easement  carries  with  it  the 
right  to  make  any  use  of  the  servient  soil  that  does  not  inter- 
fere with  the  easement. 

A  decree  dismissing  a  bill  in  equity  for  an  injunction  to  re- 
strain interference  with  an  easement  in  a  stream,  will  be  af- 
firmed, where  the  court  below  has  found  as  a  fact  based  on  suf- 
ficient evidence  that  there  was  no  substantial  interference  with 
tlie  plaintiff's  easement.  Chambenburc  Woolen  Co.  ▼• 
Hacer*  63. 

3.  Equity  practice — Demurrer — Admission  of  facts  set  out 
in  hilL 

When  a  defendant  in  an  equity  suit  interposes  a  demurrer  as 
a  defense,  he  admits  the  truth  of  the  material  facts  set  out  in 
the  bill,  but  denies  that  they  are  sufficient  to  justify  the  court 
in  granting  the  relief  prayed  for  by  the  plaintiff.  The  defense 
must  be  made  out  from  the  allegations  of  fact  in  the  bill  which, 
so  far  as  material,  are  taken  as  verity.  En^le  ▼.  PotUvllIe 
DiTision  B.  of  L.  E.,  356. 

4.  Specific  performance — Sale  of  real  estate — Proceeding  in 
Orphans'  Court — Sale  to  tenant — Evidence, 

Where  a  purchaser  of  real  estate  by  parol  is  in  possession  as 
a  tenant;  and  there  is  a  cotenant  in  possession  with  the  pur- 
chaser, and  the  landlord  directs  the  cotenant  to  pay  the  rent 
to  the  purchasing  tenant  as  owne^,  and  the  tenant  so  pays  the 
rent,  this  will  effect  such  a  change  of  possession  that  with  the 
payment  in  part  of  the  purchase-price,  will  enable  the  vendee 
to  enforce  specific  performance  of  the  contract  of  sale  in  the 
Orphans'  Court  after  the  death  of  the  vendor. 

Specific  performance  of  an  oral  contract  to 'sell  real  estate 
will  be  enforced  in  a  proceeding  in  the  Orphans'  Court  against 
a  decedent's  estate,  where  the  evidence  shows  that  the  decedent 
made  several  declarations  that  he  had  sold  the  property  in 
question  to  the  petitioner;  that  the  property  was  a  double 
house,  one-half  occupied  by  the  petitioner  as  a  tenant  and 
the  other  half  by  another  tenant;  that  the  decedent  had  di- 
rected the  other  tenant  to  pay  the  rent  to  petitioner  which  he 
did;  that  the  decedent  had  given  the  petitioner  a  receipt  for 
$100  "in  full  for  house  and  lot" ;  and  that  decedent  had  taken 
petitioner's  son  on  the  premises  and  pointed  out  to  him  the 
boundary  lines. 

In  such  a  case  the  fact  that  the  purchase-price  was  $100 
while  the  real  value  of  the  property  was  over  $500  is  immaterial, 
if  it  is  shown  that  the  decedent  was  a  friend  of  the  petitioner. 
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that  the  latter  was  a  cripple ;  that  decedent  had  stated  th^t  he 
had  made  the  sale  so  that  his  friend  would  "not  need  to  move 
around,"  and  that  decedent  by  his  will  attempted  to  give  all  his 
property  to  charity.    Tressler's  Estate,  547. 

5.  Statute  of  limitations— ^Forced  payment  of  taxes — Subro- 
gation to  tax  collector.    Anlt  ▼•  Adamson,  374. 

ESTOPPEL. 

1.  Banks  and  hanking — Dishonor  of  check,  Nadel  ▼•  Peo* 
pies  Bank,  396. 

EVIDENCE. 

i;  Admission  of  evidence  —  Contract  —  Statute  of  frauds  — 
Primary  liability.    Black  ▼•  Bemkeimer,  41. 

2.  Admission  or  exclusion  of  evidence  —  Appeals  —  Assign- 
ment of  error — Charge,    Lek  ▼.  Dutt,  171. 

3.  Appeals  —  Assignments  of  error.  Holsoker  ▼.  Instils 
Stone  Co,,  76. 

4.  Appeals  —  Assignments  of  error  —  Charge.  Majane  ▼. 
Winkelman,  491. 

5.  Bailment — Injury  to  property  while  in  bailee's  possession 
— Burden  of  proof,    Duffy's  Oarage  ▼.  Sweeley,  583. 

6.  Beneficial  associations — Benefits  on  death  of  wife — Age  of 
wife — Application,    Cupryk  ▼.  Butkeniai^  Nat.  Union,  595. 

7.  Beneficial  associations — Expulsion  of  member — Remedies 
provided  by  constitution  and  by-laws.  Hempkill  t.  Enter- 
prise Iiodse,  134. 

8.  Book  of  accounts — Time  book. 

In  an  action  for  work  and  lahor  done  where  oral  evidence 
has  heen  presented  by  the  plaintiff  to  sustain  his  claim,  a  time 
book  is  admissible  to  corroborate  such  testimony,  which  shows 
on  its  face  that  it  was  fairly  kept  as  a  contemporaneous  record 
of  daily  work. 

In  such  a  case  where  the  defendant  claims  and  produces 
checks  to  show  that  the  plaintiff  had  been  paid  in  full,  the 
plaintiff  may  use  memorandum  slips  to  refresh  his  memory  in 
order  to  show  that  the  checks  were  not  given  to  pay  for  the 
work  and  labor  for  which  suit  was  brought  but  for  the  pay- 
ment of  supplies,  and  for  other  labor  than  that  involved  in  the 
suit.    Orosok  t.  Trezler,  485. 

9.  Case  for  jury — Negligence — Railways — Shifting^  of  cars. 
DoTor  ▼•  Penna.  R.  B.  Co.,  515. 

10.  Circumstantial  evidence — Hearsay  evidence  —  Function 
of  court  and  jury — Criminal  law — Cruelty  to  animals — Case 
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for  jury — Good  reputation — Attach  on  reputation — Cross  ex- 
amination  of  defendant's  witness — Former  trial — Testimony 
taken  through  an  interpreter.    Coat.  ▼•  Brown,  519. 

11.  Contract  —  Sale — Written  contract,  Meyer  t.  8*  R. 
Mom  Co^  149. 

12.  Criminal  law — Leasing  house  for  improper  purposes — 
Bawdyhouse — Agreement  of  sale.    Coat.  ▼•  Bemey,  434. 

13.  Criminal  Ixkw —*  Leasing  house  for  improper  .purposes  — 
Agreement  of  sale — Bawdyhouse.    Com*  ▼•  BerAey*  440. 

14.  Custom — Farm  lease — Landlord  and  tenant — Bight  to 
hay.    Heller  ▼•  Yonns,  232. 

16.  Damages — Assault  and  battery — Civil  action  for*  Bo»e 
▼•  VegrOf  192. 

16.  Divorce — Adultery,    Sehwladt  ▼•  Sehwindty  217. 

17.  Divorce — Adultery  of  wife,    Hilton  ▼.  HUton,  378. 

18.  Equity — Specific  performance — Sale  of  real  estate — Pro- 
ceeding  in  0,  C, — Sale  to  tenant,    Tressler*s  Estate,  547. 

19.  Improper  cross-examination — Attempt  to  inject  defense 
— Assignments  of  error — Appeal, 

In  an  action  by  attorneys-at-law  to  recover  comx>en8ation  for 
professional  services,  a  judgment  on  a  verdict  for  plaintiffs  will 
be  sustained  on  appeal,  where  the  assignments  of  error  are 
based  on  the  refusal  of  the  trial  judge  to  permit  the  defendants 
to  cross-examine  the  witnesses  of  the  plaintiff  for  the  purpose 
of  eliciting  evidence  to  support  the  defense,  of  payment,  and  it 
appears  from  the  record  that  the  defendant  offered  no  evidence 
at  all  at  the  trial.  In  such  a  case  the  burden  of  showing  harm- 
ful error  rests  clearly  on  the  appellant. 

The  order  of  proceedings  in  the  trial  court  must  of  ne- 
cessity be  left  largely  to  the  discretion  of  the  trial  judge.  If 
a  party  be  told  he  may  not  offer  certain  evidence  at  one  stage 
of  the  case,  but  will  have  ample  opportunily  to  introduce  it 
later,  no  substantial  harm  is  apparently  done  to  the  party. 
KeUoss  ▼•  Maek  P.  Sc  C.  Co.,  399. 

20.  Insurance — Life  insurance — Certificate  of  loan — Lien  on 
policy — Parol  evidence  to  vary  written  instrument — Absence  of 
fraud,    Matthews  ▼.  Fidelity  Mut.  Life  Ins.  Co.,  367. 

21.  Intervening  creditor  —  Mortgage  —  Judgment — Opening 
judgment    Worthin^ton  t«  LeTis,  145. 

22.  Negligence^^Damages — Loss  of  earning  power,  Trent 
T.  Penna.  R.  B.  Co.,  330. 

23.  Receipt  for  goods  —  Delivery  —  Record  —  Record  of  a 
former  suU, 

In  an  action  for  goods  sold  and  delivered  where  the  delivery 
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of  the  goods  is  not  challenged,  the  appellate  court  will  not  re- 
verse the  judgment  for  plaintiff  because  the  trial  judge  admit* 
ted  in  evidence  certain  receipts  showing  delivery,  the  signa- 
tures to  which  were  not  satisfactorily  proven. 

In  such  a  case  the  trial  judge  properly  excludes  the  record 
of  another  suit  between  the  parties,  where  no  allusion  to  such 
a  suit  is  made  in  the  affidavit  of  defense,  and  there  is  no  offer 
of  proof  to  show  why  the  record  is  offered.  Gallasl&^v  ▼•  Hi&r- 
wits,  69. 

24.  Road  law — Penalty  for  injuring  road — Act  of  June  18, 
1836,  ?,  L,  664.    Com.  ▼.  Heidemroioh,  160. 

25.  Sheriff's  interpleader — Execution.  Newburser  ▼.  Cemt. 
T.  S^  S.  Co.,  51)7. 

26.  Witness — Competency  of  witness. 

A  witness  called  to  testify  as  to  the  market  value  of  horse 
butts  for  the  purpose  of  fixing  damages  is  qualified,  where  he 
testifies  that  he  was  in  the  business  of  selling  hides  and  skins ; 
that  he  kept  in  touch  with  the  markets,  and  was  informed  as 
to  the  prices;  and  that  he  had  endeavored  to  dispose  of  the 
goods  in  question  in  many  markets.    Katsenbers  ▼•  Star,  45. 

EXECUTIONS. 

1.  Evidence — Sheriff's  interpleader.  Newburser  ▼.  Central 
T.  ft  8.  Co..  507. 

2.  Sheriff's  interpleader — Value  of  goods — Bond — Principal 
and  surety.     Com.  ▼.  MoPhllips,  223. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  Trusts  and  trustees — Commissions — Same  person  as  ex- 
ecutor and  trustee. 

Where  a  testatrix  leaves  an  estate  approximating  $45,000 
consisting  of  the  stocks  and  bonds  of  various  corporations,  and 
appoints  by  her  will  a  trust  company  as  executor  and  as  trustee 
for  her  two  unmarried  daughters  until  their  death  or  marriage, 
the  trust  company  will  be  allowed  a  commission  at  the  rate  of 
^Ye  per  cent,  on  the  principal  of  the  estate  at  the  time  of  the 
audit  of  its  account  as  executor,  and  this  commission  will  be 
deemed  full  compensation  for  its  services  in  the  double  capacity 
of  executor  and  trustee.    Middleton's  Estate,  55. 

FEES. 

1.  Public  officers — County  treasurer — Collection  of  liquor 
license — Boroughs,    Snyder  Connty  r  W«se]ifeUer,  345. 
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FINDINGS  OF  FACT. 

1.  Effect  of  general  finding — Practice — Municipal  Court  of 
Philadelphia  County,    Deacon  ▼•  Hendricks,  36. 

2.  Findings  of  fact  of  Municipal  Court  of  Philadelphia 
County,    Emmons  ▼•  Courtenay,  35. 

3.  Review — Equity  —  Easement  —  Waters.  Chambcnburc 
Woolen  Co.  ▼•  Hacer>  63. 

FIKE  INSURANCE,  see  Insurance. 

FOREIGN  ATTACHMENT.  ^ 

1.  Nonresident  defendant  —  Stock  of  corporation  —  Acts  of 
March  29,  1819,  7  Sm,  L,  217,  and  June  IS,  18S6,  Sees.  43-79, 
P.  L.  668. 

The  stock  of  a  corporation  may  be  attached  in  foreign  attach- 
ment proceedings  under  the  Act  of  June  13,  1836,  P.  L.  568, 
where  such  stock  stands  in  the  name  of  a  person  other  than  the 
nonresident  defendant ;  and  the  plaintiff  is  not  obliged  to  file 
at  the  time  of  the  issuance  of  the  writ,  the  affidavit  and  recog- 
nizance required  under  the  Act  of  March  29, 1819, 7  Sm.  L.  217. 
The  Act  of  March  29, 1819,  7  Sm.  L.  217,  is  not  the  remedy  to 
attach  the  stock  of  a  nonresident  defendant,  standing  in  the 
name  of  another  person.  WHsht  ▼,  Wrisht,  269. 

forgery;  see  Criminal  Law. 

FRAUD,  see  Criminal  Law. 

GUARANTY. 

1.  Inspection  of  work  by  guarantor — Principal  and  guaranty 
— Building  contract.    Baker  ▼•  Central  T.  Sb  8.  Co.,  511. 

HIGHWAYS. 

1.  Role  in  road — Negligence — Turnpike  companies — Auto- 
mobiles,   Volk  ▼•  Sprincltonee  *  Hilltown  Tpk.  Road  Co., 

493. 

HUSBAND  AND  WIFE. 

1.  Benefits  on  death  of  wife — Age  of  wife — Application — 
Evidence — Beneficial  associations,  Cnpryk  ▼•  Bntkenian  Nat. 
Union,  595. 

2.  Family  necessaries — Liability  of  wife — Wife's  promise  to 
payr-Actof  Aprail,184S,P.L.6S6, 

In  an  action  brought  against  a  husband  and  wife  under  the 
Act  of  April  11, 1848,  P.  L.  536,  for  the  price  of  family  neces- 
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HUSBAND  AND  WIFE— continued. 

saries,  no  recovery  can  be  had  against  the  wife,  unless  it  is 
proven  that  she  promised  to  pay  for  them.  Proof  that  the 
goods  were  necessaries,  that  they  were  purchased  by  the  wife 
and  charged  to  her,  is  insufficient  in  the  absence  of  a  promise 
to  pay  on  her  part    Strawbridge  ▼•  Wolff,  328. 

INDICTMENTS. 

1.  Criminal  law — Withdrawal  of  count  —  Practice,  Q,  S, 
Com.  ▼.  Kline,  285. 

INFANTS. 

1.  Injut^  to  child — Conflicting  testimony — Cose  for  jury — 
Negligence — Street  railways,  Hagos  ▼.  Reading  T.  &  L.  Co.* 
422. 

INSOLVENCY. 

1.  Bond — Liability  of  sureties — Failure  of  insolvent  to  «ur- 
render. 

In  an  action  on  an  insolvent's  bond  which  stipulates  that  if 
the  principal  in  the  bond  **failed  in  obtaining  his  discharge 
as  an  insolvent  debtor,  he  shall  surrender  himself  to  the  jail" 
the  liability  of  the  sureties  on  the  bond  is  established,  where  it 
is  shown  that  the  principal  did  not  deliver  himself  to  the  jail 
until  more  than  three  months  after  judgment  had  been  entered 
against  him  on  appeal,  and  until  eighteen  days  after  suit  was 
instituted  on  the  bond. 

The  insolvent  is  bound  to  keep  in  motion  the  proceedings 
which  he  instituted  to  effect  his  discharge.  *  If  he  fails  to  do 
so,  or  to  surrender  himself  to  prison,  the  condition  of  his  bond 
is  forfeited.    Coni.  ▼.  Sohanbaoher,  346. 

INSURANCE. 

1.  Affidavit  by  agent  of  fire  insurance  company — Insuffici- 
ency of  statement — Affidavit  of  defense  —  Practice.  Yeler  ▼• 
Camden  Fire  Ins.  Ambu,,  571. 

2.  Appeals — Review — Injection  of  new  question  on  appeal — 
Practice,  C,  P.    Klstl^r  ▼.  FldeUty  Mnt.  Life  Ins.  Co.,  273. 

3.  Fire  insurance — Change  of  ownership — Mortgage  clause 
— Notice  of  change  of  ownership — Reasonable  time. 

A  mortgage  clause  attached  to  a  policy  of  fire  insurance  is 
not  an  assignment  of  the  policy  or  a  loss  clause  payable  to  the 
mortgagee,  but  is  an  independent  contract  of  insurance. 

Where  a  mortgage  clause  attached  to  a  fire  policy  states  that 
the  loss  shall  be  payable  to  the  mortgagee,  and  not  be  invali- 
VOL,  LXVI — 42 
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INSURANCE-Hiontinued, 

dated  by  any  change  in  the  title  or  ownership  of  the  property 
'^provided  that  the  mortgagee  shall  notify  this  company  of  any 

change  of  ownership which  shall  come  to  the  knowledge 

of  the  said  mortgagee,"  the  proviso  is  not  a  condition  precedent, 
but  is  a  covenant,  directory  in  character,  and  merely  requires 
the  mortgagee  to  give  notice  within  a  reasonable  time  to  the 
company  of  any  change  of  title  \yhich  comes  to  his  knowledge. 
What  i^  a  reasonable  time  is  a  question  for  the  jury  under 
proper  instructions  from  the  court.  Knights  of  Joseph  B.  Sc 
li.  Assn.  ▼•  Mechanics'  Fire  Ins.  Co.,  90. 

4.  Fire  insurance — Proofs  of  loss — Time — Madling  proofs. 
Where  a  policy  of  fire  insurance  provides  that  the  insured 

shall  within  siirty  days  after  a  fire  render  a  statement  to  the- 
company  of  the  time  and  origin  of  the  fire,  mailing  such  state- 
ment on  the  sixtieth  day  after  the  fire,  and  its  arrival  at  the 
company's  office  on  the  sixty-first  day,  is  sufficient  compliance 
with  the  policy.    Giordano  ▼•  St.  <Panl  F.  ft  M.  Ins.  Co.,  575. 

5.  Life  insurance — Certificate  of  loan — Lien  on  policy — Pa- 
rol evidence  to  vary  written  instrument — Absence  of  fraud — 
Evidence, 

In  an  action  upon  a  policy  of  life  insurance  by  the  insured 
to  recover  the  surrender  value  upon  the  maturity  of  the  policy, 
the  defendant  company  may  offer  in  evidence  a  certificate  of 
loan  executed  contemporaneously  with  the  policy  in  which  it  is 
stated  that  the  insured  had  borrowed  on  the  policy  a  sum  stated 
which  was  to  be  a  lien  against  the  policy,  and  be  deducted  from 
the  results  of  the  policy  at  the  end  of  the  distribution  payment 
period;  and  the  plaintiff  will  not  be  permitted  to  show  by 
parol  evidence  that  there  was  no  consideration  for  the  certifi- 
cate, or  that  he  had  never  borrowed  the  mon^  referred  to 
therein,  unless  he  also  shows  that  he  was  induced  to  sign  the 
paper  by  fraud  practiced  upon  him  at  the  time.  Matthews  ▼. 
FideUty  Mnt.  Life  Ins.  Co.,  367. 

6.  Live  stock  insurance — Alienation  of  property — Termina- 
tion of  policy — Payment  of  premium. 

Where  a  policy  of  live  stock  insurance  requires  the  payment 
of  a  premium  when  the  policy  is  delivered,  and  quarterly 
thereafter  during  the  five  years  the  policy  is  to  continue,  and 
further  provides  that  alienation  of  the  stock  will  render  the 
policy  void,  and  certain  stock  is  insured  for  three  months,  but 
before  the  expiration  of  this  time  the  stock  is  sold,  the  policy  is 
terminated  upon  such  sale,  both  as  to  the  insured  and  the  in- 
surer, and  the  insured  is  not  liable  to  pay  any  other  premiiro 
pr  assessment  thereaf t^r^ 
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INSURANCE— con<wi4€d 

Where  an  insurance  company  i^  authorized  to  do  husiness 
both  on  a  cash  and  assessment  basis,  when  one  insures  on  a  cash 
basis,  he  is  not  a  member  but  simply  an  insured. 

Where  a  live  stock  insurance  policy  has  become  void  by  the 
alienation  of  the  stock  insured,  the  mere  fact  that  the  policy 
has  not  been  surrendered  to  the  company  for  cancellation  will 
not  render  the  insured  liable  for  premiums  accruing  after  the 
alienation  of  the  stock. 

In  an  action  to  recover  premiums  alleged  to  be  due  on  a  live 
stock  insurance  policy,  an  affidavit  of  defense  is  sufficient  to 
prevent  judgment  which  alleges  that  at  the  time  the  defendant 
accepted  the  application  and  the  policy,  the  company's  agent 
misrepresented  its  contents ;  th^t  the  application  was  procured 
by  fraudulent  conduct;  and  that  the  policy  did  not  represent 
the  policy  the  defendant  understood  and  believed  he  was  get- 
ting. Farmers'  Sc  Breeders'  Mnt.  B.  F.  li.  8.  Ins.  Go.  v; 
Beek,  528. 

INTERSTATE  COMMERCE. 

1.  Railroads — Carriers — Suit  for  freight  charges — Affidavit 
of  defense.    Philadelphia  Sc  Beading  ^7*  Go.  ▼•  Parry,  49. 

INTERSTATE  COMMERCE  COMMISSION. 

1.  Railroads — Carriers — Rates  —  Live  stock  contract  —  Cer- 
tificate as  to  weight.   Brown  ▼•  Penna.  B.  B.  Oo*,  483. 

JITNEYS. 

1.  Jitney  bus  '^Between  points  within  Commonwealth" — Au- 
iomohiles — Public  Service  Commission.  Soranton  Bys.  Oo« 
▼•  Fiomooif  475. 

JUDGMENT  NOTES. 

1.  Promissory  notes — Note  as  collateral  to  a  second  note — 
Renewals — Statute  of  limitations.  First  Nat.  Bash  t*  Innes^ 
425. 

JUDGIifENT  N.  O.  V. 

1.  Rule  for  judgment  n.  o.  v. — Reargument — Practice,  C.  P. 
Orear  ▼•  Bnhols,  380. 

JUDGMENTS. 

1.  Failure  to  enter  judgment — Practice,  C.  P. — Res  adjudi- 
cata — Plea — Rule  for  judgment  n.  o.  v. — Reargument.,  Orear 
T,  Bnhols,  380. 
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JUDGMENTS— con^inueci. 

2.  Judgment  for  rent  —  Waiver  of  appeal  —  Justice  of  the 
peace — Appeals — Transcript,    Orliner  ▼.  Borowski,  206. 

3.  Lien — Lien  against  real  estate  of  decedent — Statute  of 
limitations — Statute  of  repose — Remedy — Act  of  Map  Sj  1909, 
P,  L.  S86. 

Where  a  judgment  was  originally  entered  in  1903,  was  re- 
vived on  May  22, 1908,  and  the  defendant  in  the  judgment  died 
on  September  21,  1908,  a  scire  facias  to  revive  issued  on  July 
1,  1915,  cannot  be  sustained,  inasmuch  as  the  plaintiff  in  the 
judgment  had  allowed  more  than  five  full  years  after  the  de- 
fendant's death  and  more  than  five  full  years  after  the  passage 
of  the  Act  of  May  5, 1909,  P.  L.  386,  to  elapse  without  attempt- 
ing to  revive  the  lien  of  the  judgment. 

The  Act  of  May  3,  1909,  P.  L.  386,  is  an  act  of  repose,  affect- 
ing the  remedy  and  not  the  cause  of  action,  and  is  one  that  it 
is  competent  for  the  legislature  to  enact. 

Where  the  lien  of  a  judgment  against  decedent's  estate  has 
been  lost  by  reason  of  failure  to  revive  it  within  the  proper 
time,  a  devisee  of  the  land  is  not  estopped  on  a  scire  facias  to 
revive  to  take  defense  under  the  Act  of  May  3,  1909,  P.  L.  386, 
because  she  made  a  verbal  promise  to  the  executor  that  she 
would  pay  the  decedent's  debts,  including  the  judgment  in 
question.    Rankin  ▼•  Rinehart,  385. 

4.  Opening  judgment  —  Evidence  —  Intervening  creditor — 
MortgtJkge.     Worthinston  ▼•  Iievis,  145. 

6.  Void  judgment — Justice  of  the  peace — Termination  of  of- 
-fice — Annulment  of  borough  charter,    Ortlip  ▼.  SkiTezy,  334. 

6.  Warrant  of  attorney  to  enter  judgment — Landlord  and 
tenant  —  Lease  —  Municipal  Court  of  Philadelphia  County  — 
Clerh—Prothonotary—Act  of  Pehruary  U,  1806,  Sec.  28,  ^  8m. 
L,  278,    Jameson  Piano  Co.  ▼•  EarfiesC,  586. 

JURISDICTION,  C.  P. 

1.  Jurisdiction  of  the  courts — Beneficial  associations — Ex- 
pulsion of  member — Bemedies  provided  by  by-laws,  Ensle  ▼. 
PottsTUle  Division  No.  90,  B.  L.  E.,  356. 

JURISDICTION,  M.  C. 

1.  Courts — Municipal  Court  of  Philadelphia  County — Six 
hundred  dollar  limit — Amendment — Certificate  of  amount. 

Where  on  a  bill  in  equity  for  an  injunction  filed  in  the 
Municipal  Court  of  Philadelphia  County,  it  appeared  that 
defendant  had  sold  his  business  and  stock  of  goods  to  plaintiff 
for  $675,  and  had  agreed  not  to  engage  in  the  same  business 
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JURISDICTION,  M.  G.-^-eontinued. 

within  a  radius  of  five  full  blocks,  the  court  has  jurisdiction 
to  entertain  the  bill  where  the  trial  judge  finds  as  a  fact  that 
the  promise  not  to  engage  in  the  business  was  of  the  value  of 
$400  and  the  plaintiff  in  his  bill  claimed  no  specific  amount. 
In  such  a  case  after  the  court  has  entered  a  decree  nisi  against 
the  defendant,  it  may  permit  th^  plaintiff  to  amend  the  bill 
so  as  to  certify  that  $400  was  the  amount  in  controversy.  Hor- 
wlti  ▼•  Wohlmnth,  321. 

JURISDICTION,  PUBLIC  SERVICE  COMMISSION. 

1.  Public  Service  Commission — Jitney  his  "Between  points 
within  Commonwealth" — Automobiles, 

The  Act  of  July  26,  1913,  P.  L.  1374,  which  provides  that 
**the  term  'Common  Carrier' includes  any  and  idl  com- 
mon carriers  whether  corporations  or  i)ersons  engaged  for 
profit  in  the  conveyance  of  passengers  or  property  or  both  be- 
tween points  within  the  Commonwealth,"  gives  the  Public 
Service  Commission  jurisdiction  over  persons  operating  "jitney 
bus"  service  entirely  within  the  limits^  of  one  municipality. 
Scranton  Ry.  Co.  ▼•  Fioraooi,  475. 

JURISDICTION,  Q.  S. 

1.  Liquor  law — Wholesale  license — Insufficiency  of  notice — 
Newspaper  notice — Act  of  July  SO,  1897,  P.  L.  JfiT,  Schwem's 
Iiioense,  280. 

JURY  AND  JURORS. 

1.  Withdrawal  of  juror — Practice,  C.  P. — Improper  remaps 
of  counsel.    Everitt  ▼.  Anchn,  443. 

JUSTICES  OF  THE  PEACE,  see  Public  Officers. 

LACHES. 

1.  Road  law — Change  of  grade.  Hobbs  ▼.  Shamokin  Boro., 
22. 

LANDLORD  ANI)  TENANT. 

1.  Covenant  in  lease — Breach  of  covenant — Damages — Con- 
tract.   Snyder  t*  Bassler*  I<im6stone  Co.,  5. 

2.  Custom — Farm  lease — Right  to  hay — Evidence.  Heller 
▼.  Tonns,  232. 

3.  Lease — Warrant  of  attorney  to  enter  judgment — Munici- 
pal Court  of  Philadelphia  County — Clerh — Prothonotary. 

Where  a  lease  executed  by  the  lessee  in  New  Jersey  author- 
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LANDLORD  AND  TENANT— c<m«nW, 

izes  and  empowers  "any  attorney  of  any  court  of  record  of 
Pennsylvania  or  elsewhere  to  appear  for  me  and  to  enter  judg- 
ment against  me,"  a  judgment  entered  in  the  Municipal  Court 
of  Philadelphia  County  will  be  stricken  off,  where  it  appears 
that  the  plaintiff's  statement  was  addressed  to  the  clerk  of  the 
Municipal  Court,  and  the  judgment  was  entered  by  the  clerk's 
deputy  in  accordance  with  a  direction  of  the  attorney  for  the 
plaintiff,  and  that  there  was  no  appearance  in  behalf  of  the 
defendant,  nor  was  the  declaration  signed  by  any  attorney  for 
the  defendant 

In  such  a  case  the  Act  of  Feb,  24, 1806,  Sec.  28,  4  Sm.  L.  278, 
does  not  apply  inasmuch  as  the  Municipal  Court  does  not  have 
a  prothonotary.  It  is  immaterial  that  the  prothonotary  of  the 
Court  of  Common  Pleas  is  by  virtue  of  his  office  also  clerk  of 
the  Municipal  Court.  It  is  also  immaterial  that  the  prothono- 
tary of  the  Court  of  Common  Pleas  of  Philadelphia  County 
may  have  been  at  the  time  an  attorney  at  law.  His  commission 
as  prothonotary  gives  him  no  right  to  act  as  an  attorney  in 
fact  or  in  law  for  suitors  or  others. 

The  clerk  of  the  Municipal  Court  does  not  have  authority  to 
confess  or  enter  a  judgment  under  the  Act  of  February  24, 
1806,  Sec.  28,  4  Sm.  L.  278.  Jameson  Piano  Oo.  ▼•  Earnest, 
586. 
4.  Lease  of  fiat — Covenants — Construction  of  covenants. 
Where  a  clause  in  a  lease  of  a  flat  provides  that  in  consider- 
ation of  the  lessor's  furnishing  heat,  and  cold  and  hot  water 
without  extra  charge,  he  "shall  not  be  liable  for  any  failure  to 
supply  the  same  not  due  to  gross  negligence  on  his  part,  nor 
for  any  damage  to  property  caused  by  fire,  water  or  steam,"  and 
by  another  clause  the  lessor  agrees  "to  keep  public  halls,  heat- 
ing apparatus  and  electrical  appliances,  gas  and  drainage  pipes 
up  to  said  apartment  and  all  portions  of  said  building  in  the 
general  use  of  the  tenants  in  good  and  thorough  order  and  re- 
pair," the  lessee  cannot  recover  damages  from  the  lessor  for 
injuries  to  property  caused  by  a  leaky  radiator  within  the  flat 
occupied  by  him.  Sl&ay  t.  Sherwood,  463. 
6.  Unlawful  distraint — Sale  of  goods  of  another. 
In  an  action  of  trespass  to  recover  the  value  of  a  motorcycle 
sold  under  an  alleged  unlawful  distraint  for  rent,  while  in 
possession  of  the  tenant  on  consignment  in  a  building  under 
a  lease  which  contemplated  such  a  use,  &  verdict  and  judgment 
for  the  plaintiff  will  be  sustained  where  the  evidence  tends  to 
show  that  the  motorcycle  was  the  property  of  plaintiff,  that  it 
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was  on  consignment,  and  that  the  landlord's  bailiff  had  knowl- 
edge of  these  facts.    Bebold  ▼•  Kolb,  473. 

LEASES. 

1.  Covenant  in  lease — Contract — Breach  of  covenant — Dam- 
ages.   Snyder  ▼•  Bassler  Limestone  Co.,  5. 

2.  Landlord  and  tenant — Warrant  of  attorney  to  enter  judg- 
ment — Municipal  Court  of  Philadelphia  County — Clerk — Pro- 
thonotary—Act  of  February  2h,  1806,  4  8fn.  L.  ^8,  Sec,  ^, 
Janieson  Piano  Co.  ▼•  Earnest^  586. 

3.  Waters — Diversion — Relative  rights  of  upper  and  lower 
riparian  owners — Ownership  of  water,  Oons.  Water  Smpplj 
Co.  T.  State  Hospital,  610. 

LICENSES. 

1.  Collection  of  liquor  licenses — Boroughs — Public  officers — 
County  treasurer — Fees,  Snyder  County  t.  Wasenseller, 
345.    , 

LIENS. 

1.  lAen  against  real  estate  of  decedent — Judgment — Stable 
of  limitations — Statute  of  repose — Remedy — Act  of  May  S, 
1909,  P.  L.  386.    Rankin  t.  Rinehart,  385. 

2.  Lien  for  repairs — Repairs  by  lessee — Bailment — Lease  of 
automobile.     Stem  ▼•  Sioa^  84. 

3.  Lien  on  policy — Parol  evidence  to  vary  written  instrumfsnt 
— Absence  of  fraud — Evidence — Insurance — Life  insurance — 
Certificate  of  loan,  Matthews  ▼•  Fidelity  Mmt.  Life  Ins.  Oo*^ 
367. 

LIFE  ESTATES. 

1.  Wills — Construction — Children,    Lewis's  Estate,  129. 

2.  Wills — Construction — Ruie  in  Shelley's  Case  not  applicor 
ble.     Voelker  t.  Edgar,  557. 

LIQUOR  LAW. 

1.  Collection  of  liquor  licenses — Boroughs — Public  officers — 
County  treasurer — Fees,  Snyder  Oonnty  ▼.  Wasenseller, 
346. 

2.  Wholesale  license — Insufficiency  of  notice — Newspaper  no- 
tice—Act  of  July  SO,  1897,  P,  L,  i67 -Jurisdiction, 

A  license  to  sell  liquor  at  wholesale  cannot  be  granted  where 
notice  of  the  application  has  been  published  in  only  two  news- 
papers instead  of  three  as  required  by  the  Act  of  July  30,  1897, 
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LIQUOK  LAW'-continued. 

P.  L.  467.  The  mere  fact  that  a  third  paper  published  as  a 
matter  of  news  the  names  of  the  applicants  for  liquor  licenses, 
will  not  give  the  court  jurisdiction,  inasmuch  as  the  statutory 
requirements  are  mandatory,  and  the  court  has  no  jurisdiction 
if  they  are  not  strictly  complied  with.    Sohwem*s  License,  280. 

LIVE  STOCK  INSURANCE,  see  Insurance. 

MALICIOUS  PROSECUTION. 

1.  Discontinuance  of  prosecution — Burden  of  proof. 

The  discontinuance  of  a  prosecution  upon  the  payment  of 
half  of  the  costs  by  each  party  is  such  a  termination  of  the  pro- 
ceeding before  the  magistrate  as  will  raise  a  presumption  of 
want  of  probable  cause,  and  shift  the  burden  of  proof  to  the  de- 
fendant in  a  subsequent  action  for  malicious  prosecution. 
Weinstein  t.  Gelishansky,  38. 

2.  Malice — Collection  of  debt. 

Where  one  institutes  criminal  proceedings  without  probable 
cause  for  the  purpose  of  collecting  a  debt  or  otherwise  coercing 
the  person  arrested  or  sued,  he  is  prima  facie  guilty  of  malice. 
Weinstein  t.  C^lislumsky,  38. 

3.  Probable  cause — Malice — Case  for  jury. 

Where  an  owner  of  a  store  building  and  a  stock  of  goods 
rents  the  building  to  a  woman  and  sells  her  the  stock  by  bill  of 
sale,  and  the  tenant  thereafter  removes  from  the  premises  with 
the  goods,  and  rent  accrues  which  she  does  not  pay,  and  the 
landlord  has  her  arrested  for  larceny  in  stealing  the  goods,  but 
she  is  discharged  by  the  magistrate  on  her  producing  the  bill 
of  sale,  and  subsequently  the  landlord  causes  her  arrest  a  second 
time,  and  she  is  acquitted  by  a  jury,  and  it  appears  that  the 
prosecutor  had  declared  that  he  "intended  to  put  her  in  prison 
before  he  was  through  with  her/'  a  verdict  and  judgment  for 
$1,000  will  be  sustained  against  him  in  an  action  by  the  woman 
for  malicipus  prosecution.     Stoner-T.  RawaUki,  28. 

MASTER  AND  SERVANT. 

1.  Notice  to  master — Negligence — Dangerous  appliances — 
Promise  to  repair,     Germanton  t.  Sliafer,  175. 

2.  Safe  appliances — Latent  defects — Inspection  —  Crushing 
hammer — Negligence,  Bondo  t.  American  I.  ft  S.  Mfs,  Oo^ 
479. 

MORTGAGES. 

1.  Application  of  payments  on  stocJc — BuiMing  and  loan  as- 
soriation — Storl-.     Newhoif  t.  Rochester,  297. 
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2.  Judgment — Opening  judgment — Evidence  —  Intervening 
creditor. 

Where  judgment  has  been  entered  in  foreclosure  proceedings 
in  favor  of  the  use-plaintiff,  the  assignee  of  the  mortgage,  for 
want  of  an  affidavit  of  defense,  and  subsequently  an  owner  of 
a  judgment  against  the  mortgagor,  junior  to  the  mortgage,  pre- 
sents a  petition  to  open  the  judgment  alleging  that  the  mort- 
gage had  been  fraudulently  made,  and  the  use-plaintiff  files  an 
answer  averring  that  he  was  not  conversant  with  the  facts,  but 
not  denying  them,  and  at  the  trial  of  the  issue  the  defendant 
merely  offers  the  petition  and  the  answer  to  establish  tJie  fraud 
on  the  ground  that  the  answer  did  not  deny  the  allegations  of 
fraud  in  the  petition,  the  trial  court  conmiits  no  error  in  sus- 
taining an  objection  to  the  admission  of  these  papers. 

In  such  a  case  the  fact  that  the  record  was  not  amended  so  as 
to  make  the  use-plaintiff  a  party,  until  after  the  judgment  was 
opened,  is  immaterial.    Worthincton  ▼.  Iievis,  145. 

3.  Liability  for  taxes — Water  rent — Deed — "Under  and  suh- 
ject"  clause — Straw  man,    CDonaell  t.  Neely,  361. 

MOTIONS  AND  RULES. 

1.  Discharge  of  rule  —  Appeals  —  Affidavits  of  defense. 
Farmers'  A  Breeders'  Mnt.  Reserve  Fnmd  Lire  8toek  Ins. 
Oo.  T*  Beok,  528. 

2.  Practice,  C.  P, — Rule  for  judgment  n,  o.  v. — Reargument, 
Qremr  ▼•  Bnliols,  380. 

3.  Rules  of  court — Courts — Municipal  Court  of  Philadelphia 
County — Practice — Insufficiency  of  statement,  CDoanell  t. 
Neely,  351. 

MUNICIPAL  COURT. 

1.  Of  Philadelphia  County — Courts — Jurisdiction — Six  hun- 
dred dollar  limit — Amendment — Certificate  of  amount.  Hor- 
wits  ▼.  Wohlmwtlii  321. 

2.  Of  Philadelphia  County — Practice  and  pleading — Bene- 
ficial associations — Act  of  July  12,  191 S,  P,  L:  711,  Hmtmle  t. 
St.  Anthony,  Etc.,  Relief  Sooiety,  199. 

3.  Of  Philadelphia  County — Rules  of  court — Sufficiency  of 
statement,     01>onnell  ▼•  Neely,  351. 

MUNICIPAL  LAW. 

1.  Municipalities — Civil  service — Reemployment  of  person 
wrongfully  discharged. 

Where  an  employee  of  the  City  .of  Philadelphia  has  been 
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wrongfully  discharged  by  the  Director  of  the  Department  of 
Public  Safety,  he  may  be  subsequently  reinstated  by  the  direc- 
tor with  the  approval  of  the  Civil  Service  Commission,  after  it 
is  discovered  that  the  charges  against  the  employee  were  un- 
founded; and  this  may  be  done  although  one  year  has  not  ex- 
pired fron^  the  date  of  the  dismissal,  as  provided  by  Rule  No. 
13,  Section  4  of  the  Civil  Service  Commission.  Wood  ▼. 
Oriffltli,  290. 

2.  MurUcipalities — Contracts — Removal  of  garbage,  ^ 
Where  a  contract  between  ihe  City  of  Philadelphia  and  a 

contractor  for  the  removal  of  garbage  provides  that  in  case  of 
default  the  Director  of  Public  Works  may  "proceed  to  do  such 
neglected  work  in  the  manner  set  forth"  in  the  specifications 
annexed  to  the  contract,  the  Director  of  Public  Works  has  au- 
thority in  an  emergent  condition  resulting  from  a  default  on 
such  contract,  orally  to  contract  with  another  party  to  do  the 
emergent  work  for  two  days,  and  if  this  work  has  been  properly 
.  done  and  the  charges  are  fair,  the  person  doing  it  may  recover 
the  value  thereof  from  the  city.  Mss^^re  ▼•  PhiladolphiA, 
300. 

3.  Municipdiities — Defective  sidewalk — Negligence,  Brod- 
sky  T.  PhUmdelphU,*467. 

NEGLIGENCE. 

1.  Automobiles — Head-on  collision  with  automobile  and  cao' 
— Street  railways. 

No  damages  can  be  recovered  by  the  owner  of  an  automobile 
from  a  street  railway  company  for  injuries  to  the  automobile 
sustained  in  a  head-on  collision  between  the  two  vehicles,  where 
it  appears  that  at  the  time  of  the  accident,  plaintiff  was  driving 
between  the  car  track  and  the  curb  line  of  a  street  on  which  the 
defendant  operated  a  single  line  of  cars;  that  immediately 
ahea^  of  him  were  two  other  automobiles  going  in  the  same  di- 
rection ;  that  as  these  machines  approached  a  cross-street  they 
stopped ;  that  the  plaintiff  instead  of  stopping,  which  he  could 
have  done,  immediately  turned  his  car  and  ran  upon  the  street 
railway  track  in  an  attempt  to  get  around  the  other  two  auto- 
mobiles; that  plaintiff  could  have  seen  the  car  before  he  en- 
tered upon  the  track  if  he  had  looked,  and  that  when  he  was  on 
the  track  the  car  was  within  fifteen  feet  of  him  before  he  first 
applied  the  brake.     Beid  ▼•  Beadli&s  T.  ft  L.  Oo^  101. 

2.  Automobiles — Liability  of  mother  for  act  of  son. 

If  an  automobile  belongs  to  a  mother,  and  is  used  by  her 
minor  son  with  her  permission  in  part  for  the  improvement  of 
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his  health,  and  in  the  ordinary  course  of  the  life  of  the  family, 
the  mother  will  be  liable  for  an  injury  caused  by  the  negligent 
act  of  the  son  in  operating  the  machine.  Fox  ▼•  Cahorovsky^ 
221. 

3.  Automobiles — Bight  angle  collision — Conirihutory  negli- 
gence. 

In  an  action  to  recover  damages  for  injuries  to  an  automobile 
suffered  in  a  right  angle  collision  with  another  automobile, 
plaintiff's  chauffeur  is  shown  guilty  of  such  contributory  negli- 
gence as  will  defeat  plaintiff's  right  to  recover,  if  it  appears 
that  the  chauffeur  approached  the  intersection  of  two  roads  at 
the  rate  of*  fifteen  miles  per  hour,  that  his  view  of  the  intersect- 
ing road  was  obscured  by  a  com  field,  and  that  as  he  approached 
the  crossing  he  did  not  keep  his  car  under  such  control  as  would 
allow  him  to  stop  it,  in  order  to  avoid  a  collision  with  the  other 
car.     Goslins  t.  Gross,  304. 

4.  Autotnohiles — Speed — Case  for  jury. 

In  an  automobile  accident  case  where  the  evidence  offered 
for  the  plaintiff  tends  to  show  that  the  defendant's  automohile 
was  run  at  an  immoderate  and  excessive  speed,  and  that  the 
accident  was  due  wholly  to  the  carelessness  of  the  defendant, 
and  this  evidence  is  directly  contradicted  by  the  defendant's 
witnesses,  the  case  is  for  the  jury,  and  if  a  verdict  is  rendered 
for  the  plaintiff  and  the  court  below  refuses  to.  grant  a  new 
trial,  the  appellate  court  will  not  reverse  a  judgment  on  the 
verdict  for  plaintiff. 

Where  a  team  is  driven  into  a  highway  from  a  lane  and  is 
struck  by  an  automobile  the  court  cannot  declare  as  a  matter 
of  law  that  it  was  negligence  on  the  part  of  a  driver  of  the  team 
to  drive  into  the  highway  from  the  lane,  when  at  the  time  his 
horses  were  at  the  side  of  the  road,  the  automobile  was  two 
hundred  and  fifty  feet  away. 

One  who  uses  an  automobile  on  a  public  highway  has  no  su- 
perior right  to  the  use  of  the  road  over  a  pedestrian,  or  one  who 
uses  a  vehicle  drawn  by  a  horse  or  other  animal,  and  the  fact 
that  the  highway  is  much  traveled  does  not  alter  the  rights  of 
the  travelers,  but  merely  calls  for  the  exercise  of  greater  care  in 
proportion  to  increased  risk.    Everitt  v.  Anohn,  443. 

5.  Boroughs — Depression  in  street — Case  for  jury. 

In  an  action  by  an  elderly  woman  to  recover  damages  for  per- 
sonal injuries  sustained  as  the  result  of  a  fall  in  a  depression 
in  a  street,  the  case  is  for  the  jury,  where  the  evidence  tends  to 
show  that  at  the  time  of  the  accident  water  had  gathered  in  the 
depression  and  had  frozen,  that  the  icy  surface  was  temporarily 
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concealed  from  view  by  a  slight  fall  of  snow,  and  that  the  de- 
pression had  been  caused  by  the  laying  of  a  sewer  by  the  bor- 
ough some  months  before  the  accident.  Miller  ▼•  Ctoarfleld 
Boro.,  394. 

6.  Boroughs — Sidewalks — Tile  name  plate  in  sidewalk — Slip- 
pery pavement — Snow. 

A  municipality  need  not  adopt  the  very  best  street  paving 
construction.  It  is  required  to  use  or  cause  to  be  used  ma- 
terials that  will  make  it  reasonably  safe  for  persons  to  walk 
upon. 

A  municipality  cannot  be  charged  with  negligence  in  the 
selection  of  material  for  street  paving  construction  where  the 
ordinary  pedestrian  in  walking  over  the  pavement  secures  the 
adhesion  necessary  to  prevent  him  from  slipping..  It  is  not 
required  to  use  material  that  will  secure  immunity  from  injury. 
The  selection  of  materials  ordinarily  safe  for  the  traveling  pub- 
lic is  A  matter  within  the  discretion  of  the  municipal  officers, 
and  the  jury  should  not  be  permitted  to  pass  upon  the  suita- 
bility of  such  materials  for  sidewalk  construction.  8tmmk«  ▼. 
Shamokin  Boro.,  553. 

7.  Carriers — Common  carriers — Live  stock — Bill  of  lading — 
Limitation  of  liability — Presumption.  Bair  t«  Adams  Bz- 
preM  Co.,  106. 

8.  Damages — Erroneous  instruction  as  to  liability  as  affect- 
ing damages. 

An  erroneous  instruction  as  to, defendant's  liability  in  a  neg- 
ligence case  will  not  be  considered  on  appeal  as  having  in- 
fluenced the  jury,  so  that  although  a  verdict  was  entered  against 
the  defendant  the  improper  instructions  may  in  some  way  have 
caused  a  reduction  of  the  verdict.  The  presumption  is  that  the 
jury  arrived  at  its  conclusion  as  to  the  amount  of  the  damages 
by  a  consideration  of  the  testimony  bearing  upon  that  subject, 
and  not  through  any  other  consideration.  Tront  ▼•  Peniuu  B. 
B.  Co.,  330. 

9.  Damages — Loss  of  earning  power — Evidence. 

In  a  negligence  case  the  evidence  is  not  sufficient  to  justii^ 
a  jury  in  allowing  anything  for  the  loss  of  earning  power, 
where  it  is  in  effect  that  the  plaintiff  with  his  wife's  assistance 
carried  on  a  flower  business ;  that  he  had  a  net  income  there- 
from of  about  $1,000  per  annum;  that  after  the  accident  he 
sold  the  business  for  an  amount  (not  stated),  because  of  a 
temporary  mental  condition,  and  thereafter  assisted  his  father 
in  butchering  and  receiving  $8.00  per  week;  but  without  any 
evidence  of  the  capital  invested  in  the  flower  business,  or  what 
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portion  of  his  income  was  the  result  of  his  own  labors  as  dis- 
tinguished from  the  capital  invested,  and  without  any  evidence 
that  he  was  not  able  at  the  time  of  the  trial  to  carry  on  the 
flower  business.     Tront  ▼•  Peniuu  R.  R.  Co.,  330. 

10.  Death — Parent  and  child — Expectation  of  future  benefits. 
In  an  action  by  a  mother,  who  was  a  citizen  and  resident  of  a 

foreign  country,  to  recover  damages  for  the  death  of  her  son, 
twenty-three  years  of  age,  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant,  the  plaintiff  is  entitled  to  main- 
tain a  judgment  on  a  verdict  in  her  favor  for  $1,150  where  it 
appears  that  for  a  period  of  about  two  years  the  deceased  en- 
trusted to  a  banker's  clerk,  periodically  calling  for  that  pur- 
pose, a  considerable  portion  of  his  earnings  for  transmission 
to  the  plaintiff,  although  there  is  no  actual  proof  that  the 
plaintiff  received  these  sums  and  applied  them  to  her  use. 
Masoiarelli  t.  JoIul  F.  I>jev  Qmarry  Co.,  112. 

11.  Master  and  servant  —  liwngerous  appliance  —  Notice  to 
master^Promise  to  repair, 

A  workman  who  is  injured  by  the  fall  bf  a  drill  bar  of  a  well- 
drilling  machine,  from  which  the  guard  had  been  recently  re- 
moved, may  recover  damages  from  his  employer,  if  it  appears 
that  the  latter's  attention  had  been  called  to  the  defect,  that  he 
had  promised  to  correct  it  promptly,  that  the  employee  relying 
on  his  promise,  and  not  knowing  the  absence  of  the  gruard,  as 
it  was  not  apparent,  continued  to  use  the  machine,  and  was  in- 
jured.    Germanton  ▼•  Shafer,  175. 

12.  Master  and  servant — Safe  appUances — Latent  defects — 
Inspection — Crushing  hammer, 

A  workman  employed  to  feed  a  crushing  hammer  with  scrap 
iron,  who  has  been  injured  while  at  work,  is  entitled  to  main- 
tain a  judgment  on  a  verdict  in  his  favor  against  his  employer, 
where  it  appears  that  the  hammer  revolved  at  a  speed  of  thirty- 
eight  strokes  to  the  minute;  that  among  the  scrap  hanHed  to 
him  by  the  helper  was  a  pipe  or  tank  about  six  feet  long  and 
six  inches  in  diameter  charged  with  gas,  which  exploded  under 
the  hammer,  causing  the  injury ;  that  the  front  of  the  pipe  was 
seen  by  the  plaintiff  to  be  closed;  that  the  rear  did  not  have 
that  appearance;  that  the  movement  of  the  hammer  required 
quick  action  in  serving  the  scrap;  and  that  the  accident  oc- 
curred in  the  dusk  of  evening. 

When  the  dangerous  character  of  material  furnished  to  an 
employee  can  only  be  determined  by  inspection  and  investiga- 
tion, and  is  not  open  and  obvious,  the  obligation  resting  on 
the  n^aster  to  furnish  suitable  material  is  continuing,  and  w 


Digitized  by 


Google 


670  INDEX. 

KEGLIGEI^CE— continued. 

intervening  agency  relieves  the  master  from  his  primary  obli- 
gation, and  where  injury  results  the  fault  is  imputable  to  the 
master  in  the  selection  of  his  materials.  Bondo  ▼•  American 
I.  ft  8.  Mfs.  Oom  479. 

18.  Municipalities — Defective  sidewalk. 

In  an  action  by  a  woman  against  a  city  to  recover  damages 
from  falling  into  a  hole  in  a  sidewalk,  a  judgment  op  a  verdict 
'  for  plaintiff  will  be  sustained  where  it  appears  that  the  hole  in 
question  was  about  four  or  five  inches  deep  caused  by  the  dis- 
placement of  four  or  five  bricks,  that  tJie  city  had  constructive 
notice  of  its  existence,  and  that  plaintiff  was  prevented  from 
seeing  it  by  the  fact  that  about  twenty  school  children  were 
around  her  when  she  approached  it,  and  those  who  were  run- 
ning in  front  of  it  prevented  her  from  seeing  the  depression. 
Brodsky  t.  PhiladelplOa,  467. 

14.  Railroads — Crossing — Parties. 

Where  two  men  while  engaged  in  their  employer's  business 
drive  a  wagon  across  the  tracks  of  a  railroad  without  having 
made  any  proper  stop  to  look  and  listen,  and  the  man  who  was 
actually  driving  was  killed,  and  the  other  was  injured,  and  the 
Supreme  Court  decides  that  the  man  who  was  killed  was 
guilty  of  contributory  negligence  and  reverses  a  judgment  iu 
favor  of  the  deceased's  widow,  the  Superior  Court  will  pursue 
the  same  course  in  an  action  by  the  other  man  to  recover  for 
his  injuries,  if  it  appears  that  each  of  the  parties  in  the  wagon 
had  an  adequate  opportunity  of  seeing  and  hearing  the  ap- 
proaching train,  and  that  each  was  equally  guilty  of  contribu- 
tory negligence.    Kleiman  ▼•  Penna.  B.  B.  Co.,  295. 

16.  Railways — Shifting  of  cars — Evidence — Case  for  jury. 

A  verdict  and  judgment  for  plaintiff  against  a  railroad  com- 
pany will  be  sustained,  where  the  evidence  for  the  plaintiff 
tends  to  show  that  the  plaintiff,  who  was  in  the  employ  of  an- 
other person  than  the  defendant,  was  engaged  at  night  in  push- 
ing a  freight  car  upon  a  pier  of  a  storage  company ;  that  while 
so  doing  he  was  struck  by  another  car  whifch  had  been  backed 
on  the  pier;  that  it  was  the  custom  of  the  defendant  company 
when  cars  were  being  backed  on  the  pier  to  send  a  brakeman 
ahead,  and  to  display  a  light  from  a  lantern  when  a  car  was 
moved  at  night;  that  at  the  time  of  the  accident  this  custom 
had  not  been  observed ;  and  that  the  locomotive  and  car  which 
caused  the  injury  were  operated  by  the  defendant  company, 
and  not  by  another  company  which  also  used  the  pier. 

Where  a  plaintiff  in  an  accident  case  avers  in  his  statement 
of  claim  that  the  injury  wjis  caused  in  a  particular  manner,  he 
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must  prove  this  averment  at  the  trial.  Such  proof  may  be  by 
direct  or  circumstantial  evidence,  but  when  the  latter  evidence 
is  relied  on  the  inference  therefrom  must  be  such  ^as  will  rea- 
sonably exclude  all  other  theories  but  that  the  accident  oc- 
curred from  the  cause  set  up  in  the  statement.  Dever  t« 
Peana.  R.  B.  Oo«,  515. 

16.  Street  ra/Uwqys — Automobiles — Collision. 

In  an  action  against  a  street  railway  to  recover  damages  for 
personal  injuries  to  a  driver  of  a  motor  truck,  the  case  is  for 
the  jury  where  the  evidence  for  the  plaintiff  although  contra- 
dicted tended  to  show  that  plaintiff  stopped  his  truck  within 
two  feet  of  the  track  when  he  made  his  first  and  the  only  obser- 
vation that  could  be  made,  that  no  car  was  then  in  sight,  that 
he  then  started  at  a  speed  of  two  miles  per  hour,  to  cross  the 
track  obliquely,  that  when  his  first  wheel  was  on  the  track  he 
noticed  the  electric  car  300  feet  away,  that  his  truck  then 
traveled  twenty-seven  feet  when  it  was  struck,  that  the  car 
was  running  at  a  high  rate  of  speed,  and  that  the  motorman 
had  an  opportunity  to  notice  the  motor  truck  for  a  distance  of 
from  four  to  five  hundred  feet.  Friu&oi*  ▼•  Ardmore  A 
lilanereh  St.  By.  Co.,  497. 

17.  Street  railways — Collision  between  wagon  and  car — Con- 
tributory negligence — Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover  for 
injuries  to  a  horse,  wagon  and  contents  resulting  from  a  col- 
lision with  defendant's  car,  the  case  is  for  the  jury  where  the 
evidence  is  clear  that  the  defendant's  motorman  was  gruilty  of 
negligence,  and  the  evidence  as  to  the  conduct  of  the  driver 
was  of  such  a  character  that  the  jury  might  well  draw  the  in- 
ference that  he  looked  when  the  car  was  300  feet  away  and  his 
horse's  head  was  within  two  or  three  feet  of  the  track  upon 
which  the  car  was  approaching.  Abbotts  Aldelmey  Dairies 
▼.  Pbiladelphia  R.  T.  Co.,  265. 

18.  Street  railway — Collision  of  automobile  and  car — Con- 
tributory negligence — Case  for  jury. 

Where  an  automobile  stalls  upon  a  street  car  track  as  a  re- 
sult of  the  unexpected  failure  of  its  engine,  at  a  point  where 
the  motorman  of  a  street  car  250  feet  away  has  a  full  vi^w  of 
the  automobile,  and  it  appears  that  while  liie  chauffeur  was 
trying  to  start  the  engine,  remaining  in  the  automobile,  the 
motorman  so  operated  the  car  as  to  run  into  the  automobile, 
the  question  of  the  chauffeur's  negligence  is  for  the  jury. 
JCead  T.  Cent.  Pevmi^  Traotion  Co^  343. 
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19.  Street  railways — Injury  to  child — Conflicting  testimony 
— Case  for  jury. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  to  a  child  seven  years  old,  the 
case  is  for  the  jury,  and  a  verdict  and  judgment  for  the  plain- 
tiff "will  be  sustained  where  it  appears  from  the  way  in  which 
the  case  was  developed  at  the  trial,  that  the  jury  had  as  much 
right  to  infer  that  the  accident  was  the  result  of  the  motorman 
not  watching  the  street  ahead  of  him,  as  to  infer,  in  the  absence 
of  any  evidence  of  exactly  what  the  circumstances  were,  that 
the  child  darted  out  in  front  of  the  car.  Hasos  t.  Beadins 
T.  ft  L.  Co.,  422. 

20.  Street  railways — Passenger — Conflict  of  testimony  — 
Case  for  jury. 

The  appellate  court  will  not  reverse  a  judgment  on  a  verdict 
in  favor  of  a  woman  passenger  against  a  street  railway  com- 
pany for  personal  injuries,  where  the  plaintiff's  testimony  and 
that  of  her  brother  is  in  effect  that  plaintiff  was  thrown  vio- 
lently from  her  seat  in  a  car,  by  a  sudden  jolt  of  the  car  in 
leaving  the  rails,  and  was  severely  injured,  although  such  tes- 
timony is  directly  contradicted  by  a  number  of  passengers  who 
were  in  the  car  and  were  eyewitnesses  of  the  occurrence. 
Ginsbers  t.  Philadolpliia  B.  T.  Co.,  118. 

21.  Street  railways — Pedestrians  at  crossing — Contributory 
negligence. 

In  an  action  against  a  street  railway  company  to  recover 
damages  for  personal  injuries  sustained  by  a  pedestrian  at  a 
grade  crossing,  no  recovery  can  be  had,  where  there  is  no  evi- 
dence of  excessive  speed  of  the  car  which  struck  plaintiff,  no 
disregard  of  signals  or  of  anything  to  show  that  the  motorman 
was  aware  that  the  plaintiff  was  about  to  step  upon  the  track, 
or  that  he  should  have  anticipated  it,  and  it  appears  that  plain- 
tiff was  struck  at  the  very  moment  that  he  stepped  upon  the 
first  rail  of  the  track.  WoUieifer  t.  Philadelphia  R.  T.  Co., 
417; 

22.  Turnpike  companies — Auiomohiles — Hole  in  road, 

A  turnpike  company  is  not  an  insurer  of  the  safety  of  every 
person  who  travels  over  its  road,  and  it  ia  not  liable  merely  be- 
cause an  accident  happens  by  reason  of  some  defect  in  the  road. 
When  charged  in  an  action  at  law  with  liability  for  an  injury 
received  by  one  in  traveling  over  the  highway,  it  is  under  the 
same  rules  of  evidence  as  any  other  corporation  or  individual 
that  is  charged  with  liability  for  an  injury,  that  is,  the  plain- 
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tiff  must  prove  negligence  in  the  offending  party  to  establish 
his  ease. 

The  duty  of  a  turnpike  company  to  keep  its  road  in  a  trav- 
elable  condition  is  higher  than  that  exacted  from  municipal 
authorities.  The  obligation  resting  on  municipal  authorities 
is  to  keep  the  road  reasonably  safe  for  public  travel.  Turn- 
pike companies  are  bound  to  keep  their  roads  in  repair  and 
safe  condition,  inasmuch  as  the  payment  of  tolls  is  a  considera- 
tion for  the  undertaking  on  the  part  of  the  corporation  to  fur- 
nish a  safe  road  for  the  use  of  the  traveler. 

In  an  action  against  a  turnpike  company  to  recover  dam- 
ages for  personal  injuries  sustained  by  a  heavy  woman  beipg 
thrown  from  the  rear  seat  of  -a  small  automobile,  when  the  ma- 
chine struck  a  hole-  in  the  defendant's  road,  the  case  is  for  the 
juiy  and  a  verdict  and  judgment  for  the  plaintiff  will  be  sus- 
tained, where  it  appears  that  the  hole  had  been  in  the  road  for 
a  time  sufficient  to  charge  the  defendant  with  constructive  no- 
tice, that  the  automobile,  the  ownership  of  which  was  not  dis- 
closed, was  driven  by  plaintiff's  son  seventeen  years  of  age,  a 
registered  and  competent  driver,  and  that  the  machine  was 
going  at  the  rate  of  fifteen  miles  an  hour. 

In  such  a  case  the  court  could  not  say  as  a  matter  of  law  that 
negligence  of  tlie  driver,  if  any,  was  imputable  to  the  mother; 
nor  could  it  say  that  the  plaintiff  in  riding  in  the  rumble  seat 
of  the  car  at  the  time,  was  negligent.  Volk  ▼.  Sprinshonse  Sc 
HiUtown  Tpk.  Road  Co.,  493. 

23.  Wagon  running' down  pedestrian — Ca^se  for  jury. 

In  an  action  against  the  owner  of  an  ice  wagon  to  recover 
damages  for  personal  injuries,  the  case  is  for  the  jury  where 
the  plaintiff's  testimony  tends  to  show  that  as  he  was  about  to 
leave  the  curb  at  intersecting  streets,  he  stopped  and  looked 
around  and  not  seeing  anything  proceeded  to  cross  and  after 
taking  a  few  steps  from  the  curb  into  the  cart-way,  his  foot 
was  run  over  by  the  wheel  of  an  ice  wagon,  which  had  sud- 
denly turned  the  comer  into  the  street  which  plaintiff  was 
crossing,  coming  from  plaintiff's  rear,  and  after  striking  plain- 
tiff did  not  come  to  a  stop  until  it  had  gone  the  width  of  five 
or  six  houses.     Safian  ▼.  Amerioan  Ice  Co.,  419. 

J^EW  TRIALS. 

1.  Practice,  C.  P. — Appeals — Promissory  notes — Defenses — 
Conflicting  testimony — Case  for  jury,    Holsate  ▼,  Brlak,  579, 

Vol.  IjXXi — 43  „  :* 
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NOTICE. 

1.  Beneficial  associations  —  Death  benefits  —  Beneficiary. 
Davis  ▼.  Gilroy,  326. 

2.  Insufficiency  of  notice — Newspaper  notice — Act  of  July 
30,  1897,  P.  L,  467 — Jurisdiction — Liquor  law — Wholesale  li- 
cense,    Sohwem's  Lioeiuie,  280. 

OEDINANCES. 

1.  Road  law  —  Change  of  grade  —  Petition  for  viewers. 
Hobbs  ▼•  Sban&okin  Boro.,  22. 

ORPHANS'  COURT  SALES,  see  Sales. 

PARENT  AND  CHILD. 

1.  Expectation  of  future  benefits  —  Negligence  —  Death, 
Masoiarelli  ▼.  Jobn  F.  Dyer  Qnarry  Co.,  112. 

2.  Liability  of  mother  for  act  of  son — Negligence — Automo- 
biles,    Fox  ▼.  Caborowsky,  221. 

PARTIES. 

1.  Appeals  by  both  parties — Appeals — Negligence,  Mead 
▼•  Cent*  Penna.  Traotion  Go.,  343. 

2.  Negligence — Railroads — Crossing,  Kleiman  ▼.  Peniia. 
R.  R.  Co.,  295. 

3.  Res  adjudicata — Joint  action  —  Separate  action  —  Prac- 
tice, C,  P, — Subject-mcttter,     Webb  ▼.  Gorman,  166. 

PARTNERSHIP. 

1.  Individual  and  partnership  indebtedness — Bankruptcy — 
Set-off, 

Where  a  person  borrows  money  from  a  bank  and  gives  to 
the  bank  a  collateral  note  with  securities  "to  secure  the  pay- 
ment of  any  past,  or  of  any  future  obligation"  of  the  debtor, 
and  at  about  the  same  time  the  bank  makes  loans  on  notes  of 
a  partnership  of  which  the  debtor  is  a  member,  and  subse- 
quently the  firm  and  its  individual  members  are  declared  bank- 
rupts and  default  is  made  on  the  notes  held  by  the  bank,  and 
thereafter  the  collateral  accompanying  the  collateral  note  is 
sold,  realizing  an  amount  in  excess  of  such  note,  the  bank  may 
apply  the  excess  of  the  proceeds  to  the  payment  of  the  partner- 
ship notes.  There  is  nothing  in  the  Federal  Bankruptcy  Act 
to  forbid  such  application  of  the  proceeds. 

Where  property  is  held  in  pledge  as  against  a  bankrupt,  his 
trustee  has  no  higher  right  to  the  property  than  the  bankrupt, 
unless  some  reason  of  law  or  public  policy  provides  otherwise. 
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Unless  the  bankruptcy  law  otherwise  provides,  the  validity 
of  a  claim  is  to  be  determined  in  accordance  with  the  princi- 
ples of  the  local  law.  Bennett  ▼.  N.  Philadelphia  Trast  Co., 
261. 

PASSENGERS. 

1.  Conflict  of  iestimonyT—Case  for  jury — Negligence — Street 
railways,     CMnsbers  ▼•  Philadelphia  R.  T.  Co.,  118. 

PAYMENTS. 

1.  Contract — Sale — Compromise,     Kmyk  v.  Tates,  488. 

PEDESTRIANS. 

1.  Pedestrian  at  crossing — Contributory  negligence — Negli- 
gence— Street  railways.  Wolsielter  ▼.  Philadelphia  R.  T. 
Co.,  417. 

2.  Wagon  running  down  pedestrian — Case  for  jury — Negli- 
gence,    Safian  ▼.  Amerioan  Ice  Co.,  419. 

PLEAS. 

1.  Res  adjudicata — Failure  to  enter  judgment — Practice,  C, 
P.     Grear  ▼.  BnhoU,  380. 

PRACTICE,  C.  P. 

1.  Affidavit  of  defense — Contract — Agreement  to  take  entire 
production — Estimate — Construction  of  contract — Words  and 
phrases.     Swift  &  Co.  ▼.  Hafleish  &  Co.,  504. 

2.  Affidavit  of  defense — Contract — Building  contract — Mor 
terials  and  labor — Conveyance  of  a  house  as  part  payment — 
Tender  of  deed  after  suit  brought.    Jaoobson  ▼.  Lnpowits,  1. 

8.  Affidavit  of  defense — Discharge  of  rule  —  Appeals. 
Farmers'  A  Breeders'  Mnt.  R.  F.  L.  S.  Ins.  Co.  ▼•  Book,  528. 

4.  Affidavit  of  defense — Ooods  sold  and  delivered — Insuffi- 
cient affidavit. 

In  an  action  for  goods  sold  and  delivered,  an  affidavit  of  de- 
fense is  insufficient  which  does  not  deny  the  correctness  of  the 
book  entries  sued  upon,  admits  that  the  goods  specified  were 
received,  avers  a  shortage  of  weighty  but  does  not  specifically 
state  the  deficiency,  and  fails  to  explain  why  no  claim  was 
made  for  shortage  for  more  than  a  year  after  the  goods  were 
shipped.     Marine  City  Salt  Co.  ▼.  Carrisan»  27. 

6.  Affidavit  of  defense — Practice — Affidavit  hy  agent  of  fire 
insurance  company — Insufficiency  of  statement. 

In  an  action  on  a  policy  of  fire  insurance  an  affidavit  of  de- 
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fense  filed  by  a  person  who  describes  himself  as  a  special  agent 
of  the  defendant;  ^'having  knowledge  of  the  necessary  facts 
hereinafter  set  forth"  is  insufficient  inasmuch  as  the  defend- 
ant does  not  set  forth  whether  the  facts  averred  are  within  his 
personal  knowledge  or  stated  on  information  received  from 
some  other  person  or  source. 

In  an  action  on  a  fire  insurance  policy  the  statement  of 
claim  is  insufficient  to  require  an  affidavit  of  defense,  which 
merely  sets  forth  the  loss  or  an  amount  stated,  where  the  policy 
attached  to  the  statement  shows  that  plaintiff  cannot  recover 
an  amount  greater  than  three-fourths  of  the  actual  cash  value 
of  the  property  destroyed ;  the  cash  value  of  the  properly  must 
be  averred.     Yeier  ▼•  Camden  Fire  Ins.  Assn.,  571. 

6.  Affidavit  of  defense — Promissory  notes — Insufficient  aver- 
ments,    Kendriek  t.  Hplmes  Fibre  Graphite  Mfs*  Co.,  382. 

7.  Affidavit  of  defense -r  ItMroads  —  Carriers  —  8mt  for 
freight  cha/rges  —  Interstate  Com^merce,  Philadelpl&ia  Sc 
Beading:  Ry.  Co.  ▼•  Parry,  49. 

8.  Improper  remarks  of  counsel — Withdrawal  of  juror. 
The  appellate  court  will  not  reverse  a  judgment  on  a  verdict 

because  of  the  refusal  of  the  trial  judge  to  withdraw  a  juror 
on  account  of  improper  remarks  of  counsel,  where  it  does  not 
appear  that  any  request  was  made  to  have  the  stenographer 
take  down  the  objectionable  remarks  immediately  after  they 
were  made,  and  there  was  no  refusal  of  the  court  to  permit 
them  to  be  put  on  the  record  as  the  court  understood  them  to 
have  been  made.    Everitt  ▼.  Anohn,  443. 

9.  Insurance — Appeals — Review — Injection  of  new_  question 
on  appeal,     Kistler  ▼•  Fidelity  Mnt.  Life  Ins.  Co.,  273. 

10.  New  trial — Appeals. 

Doubted,  whether  after  a  retrial  of  a  case  and  a  judgment 
on  the  verdict,  the  action  of  the  court  in  granting  a  new  trial 
may  be  complained  of  on  an  appeal  after  the  second  trial. 
Holgate  ▼.  BHnk,  579. 

11.  Promissory  notes — Note  of  corporation — Forged  signa- 
ture of  treasurer.  Both  ▼.  Knighti  of  Joseph  B.  &  Ii.  Assn.f 
418. 

12.  Res  ad  judicata— Joint  action — Separate  action — Parties 
— Subject-matter.     Webb  ▼.  Gorman,  166. 

18.  RvUe  for  judgment  n.  o.  v. — Reargument. 

Where  a  verdict  is  rendered  for  plaintiff,  but  no  judgment 
is  entered  thereon,  and  subsequently  the  court  grants  a  motion 
for  judgment  for  defendant  n.  o.  v.  and  thereafter,  but  before 
judgment  has  been  entered  and  in  the  same  term,  the  court 
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grants  a  reargument,  the  court  may,  after  the  term  has  ex- 
pired, revoke  the  former  order  and  direct  a  judgment  on  the 
verdict.     Grear  t.  Bvl&oU,  380. 

14.  Statement  of  claim — Insufficiency  of  statement — Act  of 
May  26,  1887,  P,  L.  271. 

In  an  action  for  the  price  of  coal  sold  and  delivered,  a  state- 
ment of  claim  is  sufficient  under  tlie  Act  of  May  25,  1887,  P. 
L.  271,  which  avers  that  the  defendant  "agreed  to  purchase  and 
pay  for  the  said  coal";  avers  an  actual  delivery  of  the  coal  to 
the  defendant  at  its  wharves  and  an  acceptance  of  the  same  by 
the  defendant;  **that  there  and  then  there  became  and  was 
due  by  the  defendant  to  the  plaintiff,"  the  sum  in  controversy 
"in  accordance  with  the  agreement,  which  said  sum,  or  any 
part  thereof  the  defendant  has  neglected  and  refused  to  pay, 
although  repeatedly  requested  so  to  do,  wherefore  the  defend- 
ant was  then,  and  is  now  indebted,  etc." 

In  such  a  case  it  is  immaterial  that  the  statement  does  not 
aver  that  any  sum  was  "justly"  due  by  the  defendant. 

Under  the  Act  of  May  25,  1887,  P.  L.  271,  all  matters  of 
substance  essential  to  a  good  cause  of  action,  must  be  set  out 
with  clearness  and  precision,  but  the  use  of  technical  words  is 
not  required.  Thome,  Neale  Sc  Co*  ▼•  Irving  Sc  Leiper  Mfg. 
Co.,  121. 

15.  Trial — Improper  remarks  of  counsel — Discretion. 

The  appellate  court  will  not  review  the  discretion  of  the  trial 
court  in  refusing  to  withdraw  a  juror  because  of  improper  re- 
marks of  counsel^  where  the  defendants,  while  not  claiming 
there  was  anything  inherently  vicious  in  the  remarks  main- 
tained, they  became  so  by  reason  of  their  relation  to  some  ex- 
traneous matter  not  appearing  on  the  record,  but  the  judge 
finds  that  there  was  no  relation  between  the  remarks  and  the 
extraneous  matter.    Meyer  ▼•  S.  R.  Moss  Co.*  149. 

PRACTICE,  EQUITY. 

1.  Equity — Demurrer — Admission  of  facts  set  out  in  hUl. 
Ensle  ▼•  PottsTiUe  Division  B.  of  If«  E.,  356. 

PRACTICE,  M.  C. 

1.  Courts — Municipal  Court  of  Philadelphia  County — Rules 
of  court — Practice — Sufficiency  of  statement. 

Where  a  rule  of  the  Municipal  Court  of  Philadelphia  Coun- 
ty provides  that  rules  for  judgment  for  want  of  a  sufficient 
statement  must  be  filed  within  five  days  after  the  service  there- 
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of,  no  such  judgment  can  be  entered  where  the  record  shows 
that  a  rule  was  not  filed  until  fifteen  days  after  service. 

Judgment  cannot  be  entered  for  want  of  an  answer  unless 
the  statement  is  self-sustaining,  showing  a  good  cause  of  ac- 
tion, and  containing  such  averments  of  fact  as,  if  not  contro- 
verted, would  entitle  plaintiff  to  a  verdict  for  the  amoimt  that 
is  claimed.     O'Donnell  ▼•  Neely,  351. 

2.  Findings  of  fact  hy  Municipal  Court  of  Philadelphia 
County — Appeals — Revieiv,     EnmioBUi  ▼•  Courtenaj,  35. 

3.  Municipal  Court  of  Philadelphia  County — Clerk — Pro- 
thonotary — Landlord  and  tenant — Lease — Warrant  of  attorney 
to  enter  judgment — Act  of  February  2^,  1806,  Sec.  28,  Jf  8m. 
L,  278.     Jameson  Pimno  Co.  ▼•  Earnest,  586. 

4.  Municipal  Court  of  Philadelphia  County — Courts  —  Six 
hundred  dollar  limit  —  Amendment  —  Certificate  of  amount. 
Horwits  ▼.  Woblmutli,  321. 

6.  Practice — Municipal  Court  of  Philadelphia  County — Ef- 
fect of  general  finding. 

Where  a  case  is  tried  by  the  Municipal  Court  of  Philadel- 
phia County  without  a  jury,  and  the  plaintiff's  case  depends 
upon  oral  testimony,  and  no  requests  are  presented  for  find- 
ings of  fact  or  conclusions  of  law,  a  general  finding  for  the  de- 
fendant, if  it  is  responsive  to  the  issue  presented  by  the  plead- 
ings, has  the  force  of  the  general  verdict  of  a  jury.  Deacon  ▼. 
Hendricks,  36. 

6.  Practice  and  pleading — Municipal  Court  of  Philadelphia 
County — Beneficial  associations. 

In  an  action  in  the  Municipal  Court  of  Philadelphia  County 
against  a  beneficial  association  to  recover  sick  benefits, jplain- 
tiff  in  his  statement  set  forth  a  by-law  providing  for  sick  bene- 
fits and  averred  that  he  had  broken  his  leg,  that  he  had  notified 
the  defendant  of  the  same,  and  was  confined  to  his  room  for 
a  stated  number  of  weeks.  The  defendant  in  its  answer  ad- 
mitted the  by-law  and  averred  that  it  had  no  knowledge  of  the 
nature  of  plaintiff's  illness,  and  called  for  proof  of  the  same, 
but  admitted  receiving  notice  of  the  illness.  After  answering 
all  the  paragraphs  in  the  statement,  the  defendant  added  two 
additional  paragraphs  to  its  answer,  the  first  of  which  recited 
a  by-law  to  the  effect  that  no  benefits  could  be  recovered  for  a 
sickness  due  to  intemperance.  The  second  averred  as  fol- 
lows :  *T3eponent  is  informed  and  believes,  and  therefore  avers 
that  the  illness  for  which  this  claim  is  made  was  caused  by  the 
plaintiff's  intemperance."  No  reply  was  filed  to  these  addi- 
tional paragraphs  of  the  answer.    At  the  trial  defendant  pror 
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duced  no  testimony  to  show  that  the  illness  was  caused  by  in- 
temperance, but  maintained  that  under  the  Act  of  July  12, 
1913,  P.  L.  711,  establishing  the  Municipal  Court,  the  facts  al- 
leged in  the  additional  paragraphs  of  the  answer  were  ad- 
mitted. Held,  that  the  answer  did  not  sufficiently  aver  that 
plaintiff's  illness  had  been  caused  by  intemperance,  and  that 
there  was  consequently  no  admission  of  this  by  the  failure  to 
reply. 

In  such  a  case  the  defendant  must  go  further  than  merely 
to  allege  that  he  is  informed  and  believes,  he  must  aver  that 
he  expects  to  be  able  to  prove  the  facts  at  the  trial.  Natale  ▼. 
St.  Anthony,  Eto.,  Belief  Society,  199. 

7.  Proceeding  in  0,  C — Equity — Specific  performance — 
Sale  of  real  estate — Sale  to  tenant — Evidence,  Tressler's  Es- 
tate, 547. 

PRACTICE,  Q.  S. 

1.  Criminal  law — Indictment — Withdrawal  of  count,  Conu 
T.  Kliirib,  285. 

2.  Judgment  on  order  certified  by  the  Quarter  Sessions — In- 
terest  in  decedent's  estate — Act  of  May  8,  1901,  P,  L,  US — At- 
tachment execution.    Com.  ▼•  Rarick,  162. 

PRACTICE,  SUPREME  COURT. 

1.  Appeals — Assignments  of  error — Statement  of  question 
involved — Violation  of  ndes,  Kalinosak  t*  Rnssiaa  OrtJ&o* 
doz  Cath.  Mnt.  Aid  Society,  338. 

PRESUMPTIONS. 

1.  Carriers — Common  carriers — Live  stock — BUI  of  lading — 
Limitation  of  liability — Negligence,  Bair  ▼.  Adams  Ej^ress 
Co.,  106. 

2.  Presumption  as  to  knowledge  of  the  law — Principal  and 
agent — Disclosed  principal,  Joseph  Schlits  Brewing  Co.  ▼• 
Stephens,  169. 

PRINCIPAL  AND  AGENT. 

1.  Disclosed  principal — Presumption  as  to  knowledge  of  the 
law. 

When  an  agent  discloses  his  principal  and  contracts  for  the 
principal,  and  acts  within  the  scope  of  his  authority,  the  parties 
to  the  contract  are  presumed  to  know  the  law ;  that  the  agent 
is  not  liable  upon  the  contract.  Joseph  Sohlits  Brewing  Co. 
▼.  Stephens,  169. 
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2.  Disclosure  of  principal — Liability  of  agent 
Where  one  deals  with  an  agent  who  acts  within  the  scope  of 
his  authority  and  who  reveals  his  principal,  the  principal  alone 
is  liable  for  a  breach  of  the  contract.  In  such  a  case  the  agent 
is  not  required,  in  the  absence  of  fraud  or  misconduct,  to  tell 
the  other  party  that  he  must  look  to  the  principal  for  his 
money,  or  to  tell  him  what  the  law  is.    Kessler  ▼•  Afrioa,  203. 

PRINCIPAL  AND  INCOME. 

1.  Stock  dividend — Decrease  of  hook  value  of  stock — Reim- 
hursement  of  principal — Trusts  and  trustees,  Willcox'i  Es- 
tate, 182. 

PRINCIPAL  AND  SURETY. 

1.  Building  contract — Inspection  of  work  hy  guarantor. 
Where  a  corporation  agrees  to  guarantee  the  payment  for 

cement  work  on  a  building  operation  furnished  to  the  general 
contractor  the  guarantor  cannot  assert  that  it  is  relieved  of 
liability  because  of  a  departure  from  the  specifications  in  the 
building  contract,  where  it  appears  that  it  had  assented  to  the 
changes,  and  that  from  time  to  time  its  inspector  had  certified 
that  the  work  had  been  properly  done  in  accordance  with  the 
plans  and  specifications,  and  that  the  amount  named  in  the 
certificate  was  due,  and  such  certificates  had  been  approved  by 
the  corporation.     Linker  ▼.  Gent*  T.  &  S.  Co.,  511. 

2.  Liahility  of  sureties — Failure  of  insolvent  to  surrender — 
Insolvency — Bond,     Com.  ▼.  Sehanbaoher,  346. 

3.  Sheriff's  interpleader  —  Execution  —  Value  of  goods  — 
Bond,     Com.  ▼.  PliiUps,  223. 

4.  Statute  of  frauds — Agreement  to  pay  to  materialmen  for 
supplies. 

Where  a  corporation  enters  into  a  contract  for  the  construc- 
tion of  an  addition  to  a  building,  and  after  the  work  has 
progressed,  the  treasurer  of  the  company  orally  states  to  a 
materialman  furnishing  supplies  to  the  contractor  "if  there  is 
anything  new  in  the  way  of  tools  and  machinery  that  he  (the 
contractor)  needs  to  complete  the  job,  don't  hold  him  up ;  give 
it  promptly,  and  we  will  see  that  you  are  paid,"  the  promise  is 
an  agreement  to  pay  the  debt  of  another  and  void  under  the 
Abt  of  April  26,  1855,  P.  L.  308,  if  it  appears  that  the  goods 
furnished  did  not  enter  into  the  structure  of  the  building,  that 
they  were  bought  without  consulation  with  the  company  as  to 
quantity,  quality  or  price,  that  they  had  been  charged  to  the 
contractor,  that  the  materialman  had  attempted  to  collect  from 
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the  contractor,  but  had  failed,  and  that  although  the  owner  had 
paid  a  previous  bill  of  the  materialman,  it  had  been  for  goods 
bought  directly  by  the  owner  and  charged  to  it. 

Not  decided  whether  the  treasurer  could  bind  the  corpora- 
tion by  such  a  promise.     Shannon  t.  Amer.  I.  &  S.  Co.,  211. 

PROBABLE  CAUSE. 

1.  Malicious  prosecution — Malice — Oase  for  jury,  Stoner 
▼.  RawaUkl,  28. 

PROMISSORY  NOTES. 

1.  Affidavit  of  defense — Insufficient  averments. 

In  an  action  on  a  promissory  note  by  the  endorsee  against 
the  maker,  a  corporation,  an  affidavit  of  defense  is  insufficient, 
which  avers  that  the  defendant  had  no  knowledge  of  the 
plaintiff,  that  the  note  was  in  fact  owned  by  another  person 
with  whom  defendant  had  various  transactions,  avers  payment 
to  such  person,  but  does  not  state  amounts  or  times  of  pay- 
ment, does  not  make  a  definite  averment  that  defendant  did 
not  owe  the  note,  and  in  general  is  obscure  and  involved. 
Kendriok  ▼.  Holmes  Fibre  Graphite  Mfg.  Co.,  382. 

2.  Defenses — Conflicting  testimony — Case  for  jury. 

On  the  trial  of  a  scire  facias  sur  judgment  entered  on  notes, 
where  defendant  offers  testimony  that  plaintiff  had  agreed  to 
apply  certain  funds  which  should  come  into  his  hands  as  attor- 
ney for  plaintiff  to  the  payment  of  the  judgment  in  suit,  evi- 
dence may  be  introduced  by  the  defendant  to  show  that  plain- 
tiff had  agreed  to  a  different  distribution  of  the  fund,  and  the 
case  on  the  conflicting  testimony  is  for  the  jury.  Holgate  ▼. 
Brink,  579. 

3.  Note  as  collateral  to  a  second  note — Renewals — Judgment 
note — Statute  of  limitations. 

Where  a  judgment  note,  not  under  seal,  payable  on  demand, 
and  negotiable  by  its  terms  recites  that  "this  note  is  given  a-^ 
collateral  security  to  note"  of  another  person  stated,  with 
amount  and  date  stated,  "or  any  renewals,'^  and  the  note  thus 
recited  is  periodically  renewed  for  more  than  nine  years,  with- 
out any  renewal  of  the  judgment  note  or  demand  for  payment 
of  the  same,  a  suit  on  the  judgment  note  begun  after  the  ex- 
piration of  nine  years  is  barred  by  the  statute  of  limitations. 

The  statute  of  limitations  begins  to  run  against  a  note  paya- 
ble on  demand  from  the  date  of  the  note.  Fint  Nat.  Bank  ▼. 
Innes,  425. 
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4.  Note  of  corporation — Forged  signature  of  treasurer. 
In  an  action  brought  by  the  endorsee  of  a  promissory  note  of 
a  corporation  where  it  appears  that  the  note  was  signed  in  the 
name  of  the  corporation  with  the  seal  affixed,  and  also  signed 
with  the  name  of  the  secretary  as  such,  and  the  name  of  the 
treasurer  as  such,  and  the  note  is  made  payable  to  the  secre- 
tary, and  there  is  also  evidence  that  the  corporation  had  passed 
a  resolution  to  borrow  the  amount  of  the  note  from  the  secre- 
tary, and  that  the  officers  should  sign  the  note,  and  the  defend- 
ant files  an  affidavit  of  defense  to  the  effect  that  the  signature 
of  the  treasurer  was  forged,  the  burden  of  proof  is  on  the 
plaintiff  to  show  that  the  signature  of  the  treasurer  was  gen- 
uine, and  if  he  fails  to  do  so  he  cannot  recover.  Both  ▼• 
Knights  of  Joseph  B.  A  L.  Asnu,  413. 

PROTHONOTAEY,  see  Public  Officers. 

PROVINCE  OF  COURT  AND  JURY. 

1.  Appeals  —  Affidavits  of  defense  —  Discharge  of  rule. 
Farmers'  A  Breeders'  Mnt.  Beserre  Fnnd  Iiive  Stoek  Ins. 
Co.  ▼•  Book,  528. 

2.  Appeals — Theory  on  which  case  is  tried  helow — Assign- 
ment of  error — Charge — Admission  or  exclusion  of  testimony, 
Iieh  ▼.  Dutt,  171. 

3.  Case  for  jury — Contract — Sale — Wwrranty — Inspection  of 
goods,     Shnte  ▼•  I^evin,  67. 

4.  Case  for  jury — Malicious  prosecution — Prohahle  cause — 
Malice.     Stoner  ▼.  Bawalski,  28. 

6.  Case  for  jury — Negligence — Automobiles — Speed,  Erer- 
lit  ▼.  Anehn,  443. 

6.  Case  for  jury — Negligence — Depression  in  street — Bor^ 
oughs.    Miller  ▼•  Clearfield  Boro.,  394. 

7.  Case  for  jury — Negligence — Railways — Shifting  of  cars 
— Evidence,    Dover  ▼•  Penna.  B.  B.  Co.,  515. 

8.  Case  for  jury — Negligence — Street  railways — Collision 
"between  wagon  and  car — Contributory  negligence.  Abbotts 
Aldemey  Dairies  ▼.  Philadelphia  B.  T.  Co.,  265. 

9.  Case  for  jury — Negligence — Street  railways — Collision  of 
automobile  and  car — Contributory  negligence.  Mead  ▼.  Cent. 
Penna.  Traction  Co.,  343. 

10.  Case  for  jury — Negligence — Street  railways — Injury  to 
child — Conflicting  testimony.  Hagos  ▼.  Beading  T.  &  L. 
Co.,  422. 
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11.  Case  for  jury — Negligence — Street  railways — Passenger 
Conflict  of  testimony,  Grinsbers  ▼.  Pliiladelphia  R,  T.  Co., 
118. 

12.  Case  for  jury — Negligence — Wagon  running  down  ped- 
estrian.    Safian  ▼.  American  Ice  Co.,  419. 

13.  Case  for  jury — Promissory  notes — Defenses — Conflict- 
ing testimony — Practice,  C.  P. — New  trial — Appeals.  H*!- 
Sate  ▼•  Brink,  579. 

14.  Charge  —  Evidence  —  Appeals  —  Assignments  of  error. 
Majane  ▼.  Winkelman,  491. 

15.  Criminal  law  —  Evidence  —  Circumstantial  evidence  — 
Cruelty  to  animals — Case  for  jury — Former  trial — Testimony 
taken  through  an  interpreter — Hearsay  evidence.  Com*  ▼. 
Brown,  519. 

16.  Negligence — Damages — Erroneous  instruction  as  to  lia- 
bility as  affecting  damages — Loss  of  earning  power.  Tromt  ▼• 
Penna.  R.  R.  Co.,  330. 

17.  Reasonable  doubt  —  Criminal  law  —  Charge  of  court. 
Com.  ▼•  Bemey,  434. 

PUBLIC  OFFICERS. 

1.  Collector  of  school  taxes — Statute  of  limitations — Crimi- 
nal law — Embezzlement — Act  of  June  12,  1878,  P.  L.  196. 
Com.  ▼•  Clevenstine,  125. 

2.  County  treasurer — Fees — Collection  of  liquor  licenses — 
Boroughs. 

Money  collected  by  a  county  treasurer  for  the  use  of  a 
borough,  which  represents  liquor  license  fees,  must  be  paid 
over  to  the  borough  by  such  treasurer  without  any  deduction 
for  services  rendered.    Snyder  Connty  ▼.  Waeenseller,  345. 

3.  Justice  of  the  peace — Appeals — transcript  —  Judgment 
for  rent — Waiver  of  appeal. 

An  appeal  from  a  judgment  of  a  justice  of  the  peace  for  rent 
will  not  be  stricken  off  by  the  Common  Pleas  on  parol  evi- 
dence that  the  lease  between. the  parties  contained  a  waiver  of 
the  right  to  appeal,  where  it  does  not  appear  from  the  tran- 
script of  the  justice  that  the  judgment  was  founded  on  a  lease 
containing  any  such  waiver.    Orliner  ▼.  Borowiki,  206. 

4.  Justice  of  the  peace — Termination  of  office — Annulment 
of  borough  charter — Void  judgment. 

Where  the  charter  of  a  borough  has  been  dnnulled  by  an 
order  of  the  Court  of  Quarter  Sessions,  the  office  of  a  justice 
of  the  peace  who  has  been  commissioned  for  the  borough  is  at 
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once  extinguished,  and  a  judgment  entered  by  him  thereafter 
is  wholly  void.    Ortllp  ▼.  Shivery,  334. 

5.  Prothonotary — Clerk — Municipal  Court  of  Philadelphia 
County — Landlord  and  tenant — Lease — Warrant  of  attorney 
to  enter  judgment — Act  of  February  £4,  1806,  Sec.  28,  4  Sm, 
L,  278.    Jameson  Piano  Co«  ▼.  Earnest,  586. 

6.  Prothonotary — Landlord  and  tenant — Lease — Warrant  of 
attorney  to  enter  judgment — Municipal  Court  of  Philadelphia 
County — Clerk.    Jameson  Piano  Co.  ▼•  Earnest,  586. 

7.  Salaried  hoard — Employment  of  laborers  by  commission- 
ers— County  roads — Road  law — Acts  of  April  k,  1907,  P.  L. 
68,  and  May  11,  1911,  P.  L.  2U'    Brislin  ▼.  Hendersl&ot,  536. 

8.  Subrogation  to  tax  collector — Equity — Statute  of  limi- 
tations-r-Forced  payment  of  taxes.    Anlt  ▼.  Adamson,  374. 

9.  Supervisors  —  Res  adjudicata — Waters  —  Diversion  of' 
waters — Laying  pipe  on  highway.    Smith  ▼.  Henry,  638. 

PUBLIC  SERVICE  COMMISSION. 

1.  Carriers — Railroads — Rates — Burden  of  proof — Appeals. 
B.  &  O.  R.  R.  Co.  ▼•  Piiblio  Servioe  Commission,  403. 

2.  Corporations — Water  companies — Application  for  charter 
— Requisites  of — Act  of  June  7,  1907,  P.  L.  i55.  Penna. 
Po'wer  Co.  ▼.  Pnblio  Serrioe  Commission,  448. 

3.  Jurisdiction — Jitney  bus  ''Between  points  within  Com- 
monwealth"— Automobiles — Statutes — Repeal — Acts  of  July 
26,  1913,  P.  L.  137i,  and  June  1,  1915,  P.  L.  686.  Seranton 
By.  Co.  ▼.  Fiomooi,  475. 

4.  Railroads — Rates — Freight  rates  —  Carriers.  MoCrady 
Bros.  Co.  ▼.  Pittsburgh  &  L«  E.  R.  R.  Co.,  307. 

5.  Railroads — Rates — Passenger  rates — Carriers — Discrimi- 
nation.   Bradley  .▼•  Penna.  R.  BL.  Co.,  ^28. 

6.  Street  railways  —  Carriers  —  Rates  —  Change  of  rates — 
Posting  and  publication — Act  of  July  26,  1913,  P,  L.  13H. 
Pittsburgh  Rys.  Co.  ▼.  Public  Serrioe  Commission,  243. 

PURE  FOOD  LAW. 

1.  Cold  storage  eggs — Failure  to  mark  eggs — Criminal  law 
—Act  of  May  16, 1913,  Sec.  16,  P.  L.  216.    Com.  v.  Baird,  276. 

RAILROADS. 

1.  Carriers — Common  carriers — Live  stock  contract — Delay 
— Feed  charges.    Stauffer  t.  N.  Y.  Cent.  &  H.  R.  R.  R.  Co.» 

208. 

2.  Carriers — Rates — Burden  of  proof — Public  Service  Corn^ 
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mission — Appeals.    B.  A  O.  R.  R.  Co.  ▼•  Pvlillo  Serrioe  Com- 
mUsion,  408. 

3.  Carriers — Bates — Live  stock  contract — Certificate  as  to 
weight 

Where  a  live  stock  shipping  contract  sets  forth  the  "actual 
weight"  of  each  shipment,  and  a  charge  is  based  on  this  rate, 
and  it  is  subsequently  found  that  the  railroad  company  had 
collected  for  more  pounds  of  freight  than  was  shipped,  the 
shipper  may  recover  the  excess  and  the  company  cannot  de- 
fend merely  because  the  shipper  had  not  given  the  certificate 
provided  for  in  the  schedule  of  rates  filed  with  the  Interstate 
Commerce  Conmiission. 

Such  an  action  in  no  way  challenges  the  reasonableness  of 
the  regulation,  schedule  or  tariff  referred  to,  but  such  pro- 
vision requires  a  reasonable  construction.  There  is  no  speci- 
fied form  or  set  of  words  necessary  to  convey  the  information 
that  is  wanted,  and  if  such  information  may  be  obtained  by 
an  examination  of  the  papers  connected  with  the  shipment, 
the  shipping  contract  or  the  manifest,  there  would  be  a  sub- 
stantial compliance  with  this  rule  or  tariff.  Brown  ▼.  Pemuu 
R.  R.  Co.,  483. 

4.  Carriers — Suit  for  freight  charges — Interstate  Commerce 
— Affidavits  of  defense. 

In  an  action  by  a  railroad  company  to  recover  freight 
charges  on  an  interstate  commerce  shipment,  where  the  state- 
ment of  claim  sets  forth  a  portion  of  the  Interstate  Commerce 
Act  and  avers  that  the  charges  were  in  accordance  with  the 
schedules  filed  by  the  plaintiff,  the  defendant  cannot  in  his 
affidavit  of  defense  demand  that  the  act  of  congress  and  the 
schedules  be  proved.  The  rates  Established  by  the  schedule 
are  matters  of  positive  law,  and  shippers  and  consignees  alike 
are  charged  with  knowledge  of  them. 

When  a  purchaser  orders  goods  from  a  vendor  residing  at  a 
great  distance,  without  directing  in  what  manner  the  goods  are 
to  be  delivered,  the  order  to  ship  necessarily  authorizes  the 
vendor  to  ship  by  the  usual  routes  of  commerce.  If  the  vendor 
delivers  the  goods  to  the  initial  carrier  of  the  usual  route,  the 
title  to  the  goods  passes  to  the. consignee,  and  the  latter  will  be 
liable  for  the  freight  charges. 

A  consignee  of  lumber  who  refuses  to  acc^t  delivery  thereof 
from  the  carrier  at  destination,  because  the  lumber  was  not  of 
the  kind  and  character  which  he  ordered,  will  not  be  relieved 
from  liability  for  the  charges  of  transportation.  Pbiladelphia 
A  Reading  Ry.  Co.  ▼.  Parry,  49. 
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5.  Negligence — Crossings — Parties,  Kleiman  ▼•  Peiuui^  R. 
R.  Co.,  295. 

6.  Negligence — Shifting  of  cars — Evidence — Ca^e  for  jury. 
Dever  ▼•  Penna.  R.  R.  Co.,  515. 

7.  Rates — Freight  rates — Carriers  —  Public  Service  Com- 
mission. 

Where  on  an  appeal  from  an  order  of  the  Public  Service 
Con^ms8ion  fixing  a  freight  rate,  the  Superior  Court  finds 
upon  the  record  that  the  order  appealed  from  is  unreasonable, 
or  based  upon  incompetent  evidence  materially  affecting  the 
order  of  the  commission,  or  otherwise  not  in  conformity  with 
the  law,  it  may  reverse  the  order  of  the  commission. 

The  fact  that  a  rate  is  prohibitive  does  not  make  it  per  se 
unlawful.  There  are  many  elements  which  may  enter  into 
the  fixing  of  a  rate,  such  as  the  factor  of  distance,  ton-mile 
revenue,  car-mile  revenue,  earnmgs  per  car,  and  a  comparison 
of  the  rates  on  other  commodities  of  equal,  or  higher  value, 
the  volume  of  movement,  the  value  of  the  service  to  the 
shipper  or  consignee,  and  the  cost  of  service.  When  all,  or 
gome  of  these  matters,  and  possibly  others,  are  taken  into 
consideration  it  does  not  follow  that  they  will  always  result 
in  the  fixing  of  rates  that  will  make  it  profitable  for  every 
shipper  to  use  the  means  of  transportation.  ELis  need  may  be 
a  factor  to  be  considered,  but  it  is  not  a  determining  one.  The 
fact  that  traffic  does  not  move  is  not  conclusive  that  the  rate* 
are  not  reasonable. 

It  is  not  proper  for  the  Public  Service  Commission  to  fix  a 
rate  for  a  route  of  a  mileage  of  thirteen  miles  upon  a  basis  of 
what  the  rate  should  be  upon  a  route  of  seven  and  six-tenths 
miles,  when  it  does  not  appear  that  the  shorter  route  is  avail- 
able, or  that  the  carrier  whose  road  comprises  part  of  the 
shorter  route  is  a  party  to  the  proceedings.  MoCrady  Bros. 
Co.  ▼.  Pittsbureh  &  I<.  E.  R.  R.  Co.,  307. 

8.  Rates — Passenger  rates — Carriers — Discrimination, 

An  ordet  of  the  Public  Service  Commission  dismissing  a 
petition  against  a  railroad  company  for  discrimination  in  pas- 
senger rates,  will  be  affirmed  where  it  appears  that  the  com- 
pany charged  the  same  rates  of  fare  to  a  station  2.7  miles  from 
its  terminal  as  to  a  station  4.1  miles,  and  the  commission 
finds  from  sufficient  and  competent  evidence  that  the  business 
between  the  terminal  and  first  station  was  carried  on  at  a  con- 
siderable loss,  and  that  there  was  a  greater  relative  cost  of 
transportation  to  the  first  station  than  to  the  second. 

Neither  the  Constitution  nor  the  legislation  relating  to  the 
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regulation  of  common  carriers  requires  that  the  cost  of  trans- 
portation shall  be  proportionate  to  the  distance  over  which 
the  service  is  rendered.    Bradley  ▼.  Penna.  R.  R.  Co.,  428. 

9.  Right  of  way — Deeds — Possession. 

A  railroad  company  cannot  acquire  title  by  adverse  posses-r 
sion  nor  can  a  claimant  against  such  company,  but  where  it  is 
.  uncertain  as  to  how  much  land  was  embraced  in  the  original 
grant  of  the  right  of  way,  the  existence  of  a  visible  demar- 
cation between  the  lines  of  the  railroad  company's  property 
and  the  abutting  owner  will  be  prima  facie  evidence  that  the 
respective  titles  were  separated  by  said  line  and  that  the  line 
was  acquiesced  in  by  the  railroad  and  the  abutting  property 
holder. 

Where  the  terms  of  a  grant  of  a  right  of  way  are 
general  and  indefinite,  its  location  and  use  by  the  grantee 
acquiesced  in  by  the  grantor  will  have  the  same  effect  as  if 
it  had  been  fully  described  by  the  terms  of  the  grant. 

Where  a  railroad  company  is  entitled  to  the  possession  of  an 
embankment  within  its  right  of  way,  it  is  entitled  to  the  ex- 
clusive possession  at  all  times  and  for  all  purposes.  Peniuu 
'  R.  R.  Co.  ▼•  Gnthrie,  470. 

10.  Street  railways — Carriers — Hates  —  Change  of  rates — 
Posting  and  publication — Public  Service  Commission — Act  of 
July  26,  1913,  P.  L.  1874, 

A  street  railway  company  which  files  with  the  Public  Serv- 
ice Commission  a  schedule  of  a  change  of  rates^  does  not  com- 
ply with  the  provisions  of  paragraph  seven  of  Sec.  1  of  Art. 
n,  of  the  Act  of  July  26,  19^13,  P.  L.  1374,  requiring  that  no 
change  in  any  tariff  or  schedule  shall  be  effective,  except  after 
thirty  days'  notice  to  the  commission  and  to  the  public,  '^posted 
and  published?  in  the  manner  required  with  respect  to  origi- 
nal tariffs,  if  it  appears  that  the  schedule  of  the  change  was 
deposited  in  the  different  stations  in  rooms  occupied  by  em- 
ployees of  the  company,  but  to  which  the  public  did  not  resort, 
and  notices  were  posted  in  stations,  car  bams  or  other  places 
to  which  passengers  did  resort,  informing  them  that  informa- 
tion of  the  rates  would  be  furnished  them  on  request.  PltU- 
bnrsh  Rys.  Co.  t.  Pvblic  Serrioe  Commission,  243. 

11.  Street'  railways — Negligence — Automobiles  —  Collision, 
Franois  ▼•  Ardmoro  Sc  Uaneroh  St.  Ry.  Co.,  497. 

12.  Street  railways — Negligence  —  Automobiles  —  Head-on 
collisions  with  automobile  and  car.  Reid  ▼.  Reading  T.  &  Ii. 
Co.,  101. 

13.  Street  raihvays — Negligence — Collision    between   wagon 
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and  car — Contributory  negligence — Case  for  jury.     Abbotts 
Aldemey  Dairies  ▼.  Pbiladelpbia  R.  T.  Co.,  265. 

14.  Street  railways — Negligence — Collision  of  automobile 
and  car — Contributory  negligence — Case  for  jury.  Mead  ▼• 
Gent.  Pemui.  Traotion  Co.,  343. 

16.  Street  railways — Negligence — Injury  to  child — Conflict- 
ing testimony — Case  for  jury.  Hasos  ▼.  Beading  T.  A  li. 
Go.,  422. 

16.  Street  railways — Passengers  —  Conflict  of  testimony  — 
Case  for  jury — Negligence.  Xs^insberK  ▼.  Pbiladelpbia  R.  T. 
Go.,  118. 

17.  Street  railways— Pedestrian  at  crossing — Contributory 
negligence — Negligence.  Wol»ie«ep  ▼.  Pbiladelpbia  R.  T. 
Go.,  417. 

KEAL  ESTATE. 

1.  Contract— Building  contract — Materials  and  lahor — Con- 
veyance  of  a  house  as  part  payment — Tender  of  deed  after 
suit  brought — Affidavit  of  defense — Practice,  C.  P.  Jaeobson 
▼•  I«itpoiRrits,  1. 

2.  Lease  of  flai — Covenants — Construction  of  covenants — 
Landlord  and  tenant.    Sbay  ▼!  Sberwood,  463. 

3.  Leasing  house  for  improper  purposes — Evidence — Agree- 
ment  of  sale — Bawdyhouse — Criminal  law.  Com.  ▼.  Berney, 
434,440. 

4.  Lien  against  veal  estate  of  decedent — Lien — Judgment — 
Statute  of  limitations — Statute  of  repose — Remedy — Act  of 
May  S,  1909,  P.  L.  SS6.    RanbiA  ▼.  Rinebart,  385. 

5.  Passing  of  title — Orphans'  Court  sale — Sales — Confirma- 
tion.   Morris  ▼.  Fabey,  81. 

6.  Sale  of  real  estate — Sale  to  tenant — Evidence — Equity — 
Specific  performance — Proceeding  in  0.  C.  Tressler's  Estate, 
647. 

EECORD. 

1.  Record  of  a  former  suit — Evidence — Receipt  for  gooda-^ 
Delivery.    Gallasber  ▼•  Hvrwits,  69. 

REMAINDEEMEN. 

1*  Life  tenant — Agreement  as  to  improvements. 

Where  a  person  having  a  life  tenancy  in  unimproved  real 
estate  delivers  an  interest-hearing  hond  to  the  remainderman 
under  an  agreement  in  writing  by  which  the  lattei:  is  to  use 
*'the  value  and  proceeds  in  full,"  of  the  bond  to  improve  the 
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property  for  the  purposes  of  securing  income,  and  the  remain- 
derman proceeds  with  the  improvements,  spending  out  of  her 
own  money  thereon  more  than  four  times  the  amount  con- 
tributed by  the  life  tenant,  the  remainderman  is  entitled  after 
the  death  of  the  life  tenant  to  a  decree  against  his  adminis- 
tratrix to  compel  her  to  execute  an  assignment  of  the  bond. 
Miles'  EstAte^  115. 

REPLEVIN. 

1.  Bailment  —  Lien  for  work  done  —  Lien  on  subsequent 
goods,    Heoht  t.  Valkone  Dye  A  Finishing  Works,  97. 

RES  ADJUDICATA. 

1.  Joint  action — Separate  action — Parties — Practice,  C,  P. 
— Subject-matter, 

Where  two  persons  bring  separate  actions  and  their  right  of 
action  is  on  a  joint  contract,  and  in  each  case  a  verdict  is  di- 
rected in  favor  of  the  defendant  because  the  actions  were 
wrongly  brought,  and  without  consideration  of  the  merits  of 
the  case,  such  disposal  of  the  two  cases  is  not  res  adjudicata 
of  a  joint  action  subsequently  brought  by  the  two  parties  on 
the  contract  with  the  defendant.  In  such  a  case  neither  the 
parties  nor  the  subject-matter  are  the  same  in  the  two  pro- 
ceedings.    Webb  ▼.  Gorman,  166. 

2.  Plea — Failure  to  enter  judgment — Practice,  C.  P. 

A  plea  that  a  case  was  res  adjudicata  by  reason  of  a  former 
trial,  cannot  be  maintained  where  it  appears  that  no  judgment 
had  been  entered  on  the  verdict  reached  at  the  prior  trial. 
Grear  ▼.  Bnbols,  380. 

3.  Waters — Diversion  of  waters — Laying  pipe  on  highway — 
Supervisors,    Smltb  t.  Henry,  538. 

REVIEW. 

1.  Appeals-^Findings  of  fact  by  Municipal  Court  of  Phila- 
delphia County,    Emmons  ▼•  Conrtenay,  35. 

2.  Appeals — Injection  of  new  question  on  appeal — Practice, 
C,  P, — Insurance,  Kistler  ▼•  Fidelity  Mnt.  Idfe  Ins*  Go., 
273. 

3.  Equity — Easement — Waters — Findings  of  fact,  Okam- 
bersbnrg  Woolen  Co,  t.  Has^'f  68. 

RIPARIAN  RIGHTS. 

•  1.  Relative  rights  of  upper  and  lower  riparian  owners — 
Ownership  of  water  —  Waters  —  Diversion  of  waters  —  Lease, 
Cons.  Water  Supply  Co,  ▼,  State  Hoppitalf  610, 
Vol..  LXVJ — i4 
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EOAD  LAW. 

1.  Change  of  grade — Boroughs — Ratification  of  acts  of  of- 
ficers. 

In  a  change  of  grade  proceedings  against  a  borough  the 
A  borough  cannot  defend  because  it  had  not  authorized  a  change 
of  grade,  where  it  appears  that  the  borough  had  delegated 
authority  to  its  officers  to  construct  a  paving,  that  a  change 
of  grade  had  actually  been  made,  and  that  the  borough  had  ac- 
cepted the  work.    Hobbs  ▼.  Sbamokln  Boro.,  22. 

2.  Change  of  grade — Laches, 

In  a  proceeding  against  a  borough  to  recover  damages  for  a 
change  of  grade,  the  defendant  borough  cannot  set  up  laches 
on  the  part  of  the  plaintiff,  where  there  is  nothing  to  show 
that  there  had  been  a  change  in  the  status  of  the  parties  under 
the  belief  that  plaintiff  did  not  intend  to  assert  his  rights; 
and  that  this  change  would  inequitably  accrue  to  the  advantage 
of  the  plaintiff  and  the  disadvantage  of  the  defendant,  or  in- 
nocent third  parties.    Hobbs  ▼.  Sbamokin  Boro.,  22. 

3.  Change  of  grade — Ordinance — Petition  for  viewers. 

In  a  change  of  grade  proceeding  against  a  borough,  the  de- 
fendant borough  cannot  complain  in  the  appellate  court  that 
the  ordinance  was  not  attached  to  the  petition  for  the  appoint- 
ment of  viewer,  where  the  record  fails  to  show  that  this 
question  was  raised  in  the  court  below,  but  does  show  that 
the  ordinance  was  introduced  in  evidence,  was  a  part  of  the 
record,  and  that  for  purposes  of  review,  as  well  as  of  trial,  the 
pleadings  were  in  such  a  form  that  no  harm  could  have  come 
to  the  defendant  by  the  omission.  Hobbs  ▼•  Sbamokln  Boro., 
22. 

4.  Change  of  grade — Petition  for  change. 

In  a  change  of  grade  proceeding  against  a  borough,  the  de- 
fendant cannot  claim  that  the  plaintiff  was  estopped  from  pro- 
ceeding for  damages  because  he  had  signed  the  petition  for 
the  change  of  gra^le,  where  there  is  nothing  in  the  petition  re- 
leasing the  borough  expressly  or  impliedly  from  the  claim  for 
damages  resulting  from  the  change  of  grade.  Hobbs  t.  Sb«* 
mokln  Boro.,  22. 

6.  Change  of  grade  of  a  street — Established  grade — Natural 
grade — Appeals, 

In  a  proceeding  against  a  borough  to  recover  damages  for 
all  alleged  change  of  grade  of  a  street  where  it  appears  that 
there  had  been  in  fact  a  physical  change  of  grade  which  left  the 
plaintiff's  house  below  the  level  of  the  street,  and  that  the 
grade  at  which  the  houses  had  been  built  had  remained  the 
same  for  over  thirty  years,  the  presumption  is  that  such  grade 
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was  the  established  grade,  or  that  the  plaintiff  had  built  at  the 
natural  level.  Under  such  circumstances  plaintiff  is  entitled 
to  recover  damages  for  tlie  establishment  of  the  grade  at  a 
different  level.  An  appeal  lies  from  the  viewers  to  the  Com- 
mon Pleas.    Hobbs  ▼.  Sbamokin  Boro.,  22. 

6.  County  roads — Employment  of  laborers  hy  commissioners 
— Salary  hoard — Acts  of  April  4,  1907,  P.  L.  58,  and  M6/y  11, 
1911,  P.  L,  m- 

Under  the  Act  of  May  11,  1911,  P.  L.  244,  county  commis- 
sioners may  employ  laborers  to  repair  county  roads,  and  fix 
their  per  diem  wages,  without  affirmative  action  by  the  salary 
board  created  by  the  Act  of  April  4,  1907,  P.  L.  68.  Brislin  ▼. 
.    Hendersbot,  536. 

7.  Original  paving  of  street — Municipal  intention — Adop- 
tion of  pavement — Macadamized  pavement. 

The  first  paving,  which  exempts  abutting  property  owners 
from  any  liability  for  any  subsequent  improvement  is  one  that 
is  put  down  originally,  or  adopted  or  acquiesced  in  subse- 
quently by  the  municipal  authority  for  the  purpose  and  with 
the  intent  of  changing  an  ordinary  road  into  a  street.  Two 
elements  are  necessary  to  evidence  this  fact;  the  character  of 
the  construction  and  the  intention  of  the  municipality  to  con- 
vert a  common  road  into  a  permanently  improved  street.  The 
controlling  consideration,  however,  is  affirmative  municipal 
intention. 

While  due  effect  must  be  given  to  the  character  of  the  work 
done  in  determining  municipal  intention,  when  that  work  is 
macadamizing,  without  other  ample  evidence,  it  will  not  be 
sufficient  to  show  municipal  intention.  There  must  be  ad- 
ditional evidence  of  this  fact. 

Where  a  municipal  ordinance  provided  for  an  appropriation 
for  ordinary  repairs  to  streets,  and  a  portion  of  a  street  par- 
ticularly mentioned  in  the  ordinance  was  macadamized,  and 
about  a  year  afterwards  an  ordinance  was  passed  appropriating 
money  to  be  used  for  permanent  improvements  including  the 
macadamizing  of  the  street  in  question,  the  latter  ordinance 
together  with  evidence  as  to  the  work  done  on  the  street,  is 
sufficient  to  sustain  a  finding  of  an  adoption  of  the  macadam- 
izing done  under  the  first  ordinance  as  a  permanent  improve- 
ment. 

Where  such  evidence  is  excluded  on  the  objection  of  the  city, 
and  the  court  erroneously  charges  that  the  jury  may  find  for 
the  defendant  on  certain  other  evidence,  and  it  appears  that 
other  cases  depend  on  the  result  of  the  appeal,  the  appellate 
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court  will  reverse  the  judgmeut  but  at  the  cost  of  the  city 
appellant.    Easton  City  ▼•  Hnghes,  589. 

8.  Penalty  for  injuring  road — Evidence — Act  of  June  13, 
1836,  P.  L.  664. 

In  an  action  by  a  township  to  recover  the  penalty  provided 
by  the  sixty-seventh  section  of  the  Act  of  June  13,  1836,  P.  L. 
664,  for  filling  up  a  ditch  in  a  public  road,  the  case  is  for  the 
jury  and  a  judgment  on  a  verdict  for  defendant  will  be  sus- 
tained where  the  evidence  is  conflicting  as  whether  there  was 
any  ditch,  or  if  there  was  a  ditch,  whether  it  was  within  the 
limits  of  a  public  road.    Com.  ▼•  Heidenreioh,  160. 

9.  Vacation  of  street — Access — Damages. 

An  owner  of  property  is  not  .entitled  to  damages  for  alleged 
injuries  arising  from  the  vacation  of  a  portion  of  a  street, 
where  it  appears  that  the  effect  of  the  vacation  was  not  to  cut 
off  access  to  tha  claimant's  property  from  any  direction,  but 
merely  to  make  it  necessary,  when  going  in  one  direction,  to 
travel  a  short  distance  further  in  order  to  reach  the  system 
of  streets  in  that  direction.    EdKemont  Street,  142. 

RULE  IN  SHELLEY'S  CASE. 

1.  Rule  in  Shelley's  Case  not  applicable — Wills — Construc- 
tion— Life  estate.    Vowlker  ▼.  Eds»r»  557. 

RULES  OF  COURT. 

1.  Violation  of  rules  —  Appeals  —  Assignments  of  error  — 
Statement  of  question  involved.  Kalinesek  ▼•  Rnuian  Or- 
thodox Cath.  Mnt.  Aid  Society,  338. 

SALARY  BOARDS,  see  Public  Officers. 

SALES. 

1.  Compromise— Payment — Contract.    Knyk  ▼.  Yates,  488. 

2.  Conditional  sale — Bailment — Giving  notes — Notes  hear- 
ing interest.    Wilson  ▼.  Weaver,  599. 

3.  Conditional  sale — Public  sale  to  fix  value  —  Bailment. 
Wilson  ▼.  Weaver,  606. 

4.  Contract  —  Warranty  —  Inspection  of  goods  —  Case  for 
jury.    Shnte  ▼.  I^evin,  67. 

5.  Contract — Written  contract — Evidence.  Meyer  t.  S.  R. 
Moss  Co.,  149. 

6.  Evidence — Receipt  of  goods — Delivery — Record — Record 
of  a  former  suit.    Gallagher  ▼.  Hnrwits,  69. 

7.  Orphans'  Court  sale — Sales — Confirmation — Passing  of 
title. 
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SALE  S — continued. 

.  The  confirmation  by  the  Orphans'  Court  of  the  sale  of  real 
estate  made  by  an  executor  in  pursuance  of  hi^  authority,  is 
not  complete  until  the  purchase-money  be  paid,  and  a  deed  de- 
livered. A  sale  and  confirmation  alone  does  not  divest  the 
title  of  the  heir.  If  after  the  confirmation  of  the  sale,  but  be- 
fore the  purchase-money  is  paid  and  a  deed  delivered,  and 
while  the  executor  is  still  in  possession,  a  tree  on  the  land, 
admittedly  in  bad  condition,  breaks,  and  in  its  fall,  injures 
another  person's  building,  the  purchaser  of  the  land  is  not 
liable  in  damages  for  the  injuries  to  such  building.  Morris  ▼. 
Tahej,  81. 

8.  Sale  of  goods  of  another — Landlord  and  tenant — Unlaw- 
ful distraint.    Heboid  ▼•  Kolb,  473. 

9.  Sale  of  real  estate — Sale  to  tenant — Equity — Specific  per- 
formance— Proceeding  in  0.  0. — Evidence.  Tressler's  Est»te, 

'      547. 

SET-OFF. 

1.  Partnership — Individual  a/nd  partnership  indebtedness — 
— Bankruptcy.    Bennett  ▼•  N,  Philadelphia  Trust  Co.,  261. 

SHERIFF'S  INTERPLEADER. 

1.  Execution — Evidence. 

Where  an  execution  is  issued  on  a  judgment  against  two 
persons  trading  under  a  general  name,  and  a  stock  of  goods 
levied  upon  is  claimed  by  a  third  person,  and  an  interpleader 
issued  is  framed,  the  claimant  is  entitled  at  the  trial  of  the 
issue  to  offer  in  evidence  a  lease  to  himself  of  the  premises 
wherein  were  the  goods  levied  upon,  bills  tending  to  show 
sale  and  delivery  of  the  goods  to  himself,  burglary  and  other 
insurance  to  himself,  covering  the  goods,  and  a  mercantile 
license  for  the  year  issued  to  himself. 

In  such  a  case  where  the  claimant  relies  upon  the  testimony 
of  one  of  the  defendants  in  the  execution,  who  testifies  that  the 
claimant  was  the  owner  of  the  goods,  the  plaintiff  in  the 
execution  may  in  rebuttal  produce  in  evidence  the  statement  of 
claim  and  affidavit  of  defense  in  the  suit  in  which  his  judg- 
ment was  recovered,  to  show  that  the  witness,  in  the  affidavit 
of  defense,  swore  that  the  property  belonged  to  himself  and 
the  other  defendant  in  the  judgment.  The  court  could  not 
give  binding  instructions  for  the  claimant  on  the  documentary 
evidence,  inasmuch  as  the  oral  testimony  of  the  witness  was 
required  to  complete  the  claimant's  title.  The  case  was  there- 
fore for  the  jury.    Newbnrser  ▼.  Cent.  T.  A  8.  Co.,  607. 
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SHEKIFF^S  INTERPLEADER— con<inwe(f. 

2.  Execution — Value  of  goods — Bond — Principal  and  surety. 
The  verdict  of  a  jury  in  an  interpleader  issue,  wherein  the 
claimant  was  plaintiff  and  the  execution  plaintiff  was  defend- 
ant, finding  "for  the  defendant  for  the  goods  levied  upon," 
and  fixing  the  value  of  the  goods  in  controversy,  is  binding  as 
respects  value  upon  the  execution  defendant,  who  is  the  owner 
of  such  goods,  and  not  made  a  party  to  such  issue,  when  the 
owner  brings  an  action  to  recover  upon  the  bond  filed  in  the 
interpleader  proceedings.    Com.  ▼•  MoPhilips,  223. 

SIDEWALKS. 

1.  Defective  sidewalk — Negligence — Municipalities,  Brod- 
sk7  ▼.  Philadelphia,  467. 

2.  Tile  name  plate  in  sidewalk — Slippery  pavement — Snow 
•r-Negligence — Boroughs,    Stanka  ▼.  Shamokin  Boro.»  553. 

SPECIFIC  PERFORMANCE. 

1.  Equity — Sale  of  real  estate — Proceeding  in  0.  C — Sale 
to  tenant — Evidence.    Tressler's  Estate,  547. 

STATEMENT  OF  CLAIM,  see  Practice,  C.  P. 

STATUTE  OF  FRAUDS. 

1.  Agreement  to  pay  to  materialmen  for  supplies — Principal 
and  guaranty.    Shannon  ▼•  Amer.  I.  A  S.  Co^  211. 

2.  Oral  agreement  to  pay  the  debt  of  another — Act  of  April 
26,  1855,  P.  L.  308. 

Where  a  father  orally  agrees  to  be  responsible  for  the  pay- 
ments for  repairs  to  a  part  of  an  automobile  owned  by  his  son 
and  in  the  hands  of  a  machine  company  at  the  time  for  re- 
pairs, and  such  repairs  are  done  for  the  son,  charged  to  him 
and  paid  by  him,  and  subsequently  other  repairs  are  done  for 
the  son  and  paid  for  by  him,  without  any  further  undertaking 
by  the  father,  the  latter  cannot  be  held  responsible  on  his 
original  promise,  for  a  third  job  of  repairs  ordered  by  the  son, 
but  not  paid  by  him.    Nasareth  T,  Sc  "NL  Co.  ▼.  Beeh,  238. 

3.  Primary  liability — Debt  of  another — Contract.  Blaok  ▼. 
Bemheimer,  41. 

STATUTE  OF  LIMITATIONS. 

1.  Criminal  law — Embezzlement — Collector  of  school  taxes 
--Act  of  June  12,  1878,  P.  L.  196.    Com.  ▼.  GleToastine,  125. 

2.  Forced  payment  of  taxes — Subrogation  to  tax  collector — 
Equity. 

Where  a  person  has  been  forced  to  pay  taxes  on  land  for 
which  another  person  was  liable,  and  has  delayed  for  over  six 
years  in  instituting  a  suit  against  a  person  in  default,  he  cannot 
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thereafter  maintain  a  suit  to  his  own  use  in  the  name  of  the 

tax  collector  against  whose  claim  the  statute  has  not  become  a 

bar.    The  plaintiff  having  lost  his  legal  right,  has  also  thereby 

lost  his  equitable  right  to  subrogation. 
•  In  such  a  case  it  is  immaterial  that  the  plaintiff  was  not  in  a 

position  ta  ask  for  substitution  until  the  tax  collector's  warrant 

had  expired.    Anlt  ▼.  Adamson,  374. 

8.  Judgment — Lien — Lien  against  real  estate  of  decedent — 

Statute  of  repose—Remedy—Act  of  May  S,  1909,  P.  L,  d86. 

Rankin  ▼.  Rinehart,  385. 

4.  Payment  to  har  claim. 

A  claim  for  work  and  labor  done  is  not  barred  by  the  statute 
of  limitations  if  it  appears  that  a  payment  on  accoimt  of  the 
claim  had  been  made  within  the  six  years.  Chroseh  ▼•  Trealer, 
485. 

5.  Promissory  notes — Note  as  collateral  to  a  second  note — 
Renewckls — Judgment  note.    First  Nat*  Bank  ▼.  Innes»  425. 

STATUTE  OF  REPOSE. 

1.  Judgment — Lien — Lien  against  real  estate  of  decedent — 
Statute  of  limitations — Remedy — Act  of  May  S,  1909,  P.  L, 
886.    Bankin  t.  Rinekart,  385. 

STATUTES. 

1.  Attachment  execution — Judgment  on  order  certified  by 
the  Quarter  Sessions — Interest  in  decedent's  estate — Act  of 
May  8,  1901,  P.  L.  IJfS.    Com.  v.  BaHek,  162. 

2.  Automobiles — Regulation  of  speed — Act  of  July  7,  1918, 
P.  L.  672.    Everitt  ▼.  Anokn,  443. 

8.  Corporations — Water  companies — Application  for  char- 
ter— Requisites  of — Act  of  June  7,  1907,  P.  L.  45& — Public 
Service  Commission.-  Penna.  Power  Co.  ▼•  Publie  Serrioe 
Commission,  448. 

4.  Criminal  law — Appeals — Verdict  of  not  guilty — Quash- 
ing appeal — Veterinarian — Failure  to  report  tuberculosis — Act 
of  July  22,  1913,  P.  L.  928.    Com.  t.  WeberriSO. 

5.  Criminal  law — Embezzlement — Collector  of  school  taxes 
^Statute  of  limitations — Act  of  June  12,  1878,  P.  L.  196. 
Com.  ▼•  Clevenstine,  125. 

6.  Criminal  law — Food  law — Cold  storage  eggs — Failure  to 
mark  eggs— Act  of  May  16,  1918,  Sec.  15,  P.  L.  216.  Com.  t. 
Baird,  275. 

7.  Foreign  attachment — Nonresident  defendant — Stoch  of 
corporation — Acts  of  March  29,  1819,  7  Sm.  L.  217,  and  June 
18,  1886,  Sees.  48-79,  P.  L.  568.    Wri^kt  ▼.  Wri^kt,  269. 
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STATUTES—coniinued. 

8.  Husband  and  wife — B'amily  necessaries — Liahility  of  wife 
--Wife's  promise  to  pay— Act  of  April  11,  ISJfS,  P.  L.  6S6. 
StrawbHdse  ▼.  Wol«,  328. 

9.  Judgment — Lien — Lien  against  real  estate  of  decedent — 
Statute  of  limitations — Statute  of  repose — Remedy — Act  of 
May  3,  1909,  P.  L.  866.    RankiA  ▼•  Rinekart,  385. 

^  10.  Landlord  and  tenant — Lease — Warrant  of  attorney  to 
enter  judgment — Municipal  Court  of  Philadelphia  County — 
Clerk— Prothonotary— Act  of  February  2If,  1806,  Sec.  28,  k 
8m.  L.  278.    Jameson  Piano  Co.  ▼•  Earnest,  586. 

11.  Liquor  law — Wholesale  license — Insufficiency  of  notice 
— Newspaper  notice — Act  of  July  SO,  1897,  P,  L.  i67—Juris' 
diction,     Schwem's  Ideense,  280. 

12.  Practice,  C.  P. — Statement  of  claim  —  Insufficiency  of 
statement — Act  of  May  26, 1887,  P.  L.  271.  Thome,  Neale  St 
Go.  ▼•  Irrinc  Sc  Leiper  Mfg.  Co*,  121. 

13.  Practice  and  pleading — Municipal  Court  of  Philadelphia 
County — Beneficial  associations — Act  of  July  12,  1913,  P.  L. 
711.    Natale  ▼•  St.  Anthony,  Etc.,  ReUef  Society,  199. 

14.  Repeal  —  Autonu>biles  —  Public  Service  Commission — 
Acts  of  July  26,  1913,  P.  L.  137h,  and  June  1,  1915,  P.  L. 
686.    Scranton  By.  Co.  ▼.  Fiomeei,  475. 

16.  Road  law — County  roads — Employment  of  laborers  hy 
commissioners — Salary  board — Acts  of  April  If,  1907,  P.  L. 
68,  and  May  11,  1911,  P.  L.  2U.    Brislin  ▼.  Hendershot,  536. 

16.  Road  law — Penalty  for  injuring  road — Evidence — Act  of 
June  13, 1836,  P.  L.  56Jf.    Com.  ▼.  Heidenreioh,  160. 

17.  Statute  of  Frauds — Oral  agreement  to  pay  the  debt  of 
another— Act  of  April  26,  1855,  P.  L,  308.  Nasareth  F.  *  M. 
Co.  ▼.  Beeh,  238. 

18.  Street  railways — Carriers  —  Rates  —  Change  of  rates — 
Posting  and  publication — Public  Service  Commission — Act  of 
July  26,  1913,  P.  L.  137Jf.  Pittsbnrsh  Bjs.  Co.  t.  PnbUo 
Serrioe  Commission,  24^. 

STOCK. 

1.  Mortgage — Application  of  payments  on  stoch^-BiMding 
and  loan  association.    Newhofl  ▼.  Roeh^ter,  297. 

2.  Stock  dividend — Decrease  of  booJe  value  of  stock — Reim- 
bursement of  principal — Trusts  and  trustees — Principal  and 
income.    'Willeoz's  Estate,  182. 

3.  Stock  of  corporation — Foreign  attachment — Nonresident 
defendant— Acts  of  March  29, 1819,  7  Sm.  L.  217,  and  June  13, 
1SS6,  Sees.  iS'79,  P.  L,  568.    WH^ht  v.  Wright,  269. 
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STREET  RAILWAYS,  see  Railroads. 

STREETS. 

1.  Change  of  grade  of  street — Established  grade — Natural 
grade — Appeals — Road  law — Laches — Ordinance — Petition  for 
viewers — Boroughs — Ratification  of  acts  of  officers — Petition 
for  change.    Hobbs  ▼.  Sbamokin  Boro.,  22. 

2.  Depression  in  street — Oase  for  jui^y — Negligence — Bor- 
oughs.   Miller  ▼.  Clearileld  Boro.,  394. 

3.  Original  paving  of  street — Adoption  of  pavement — Ma- 
cadamized pavement  —  Road  law  —  Municipal  intention. 
Baston  City  ▼.  Hushes,  589. 

4.  Vacation  of  street — Road  law — Access — Damages.  Edse* 
n&ont  Street,  142. 

SUPERVISORS,  see  Public  Officers. 

TAXATION. 

1.  Collector  of  school  taxes — Statute  of  limitations — Crimi- 
nal law — Embezzlement — Act  of  June  12,  187S,  P.  L.  106. 
Coin.  ▼.  Clevemstine,  125. 

2.  Forced  payment  of  taxes — Subrogation  to  tax  collector — 
Statute  of  limitations — Equity.     Anlt  ▼.  Admmson,  374. 

3.  Liability  for  water  rents. 

In  Philadelphia  County  tliere  is  no  personal  liability  on 
owners  of  real  estate  for  water  rent.    0*Doitaell  ▼•  Neely,  351. 

TAX  COLLECTORS,  see  Public  Officers. 

TIME. 

1.  Mailing  proofs — Insurance — Fire  insurance  —  Proofs  of 
loss.     Giordano  ▼.  8t.  Paul  F.  A  M.  Ins.  Co.,  575. 

TIME  BOOKS. 

1.  Boohs  of  accounts — Evidence.     Oroseh  ▼.  Trezler,  485. 

TITLE. 

1.  Passing  of  title — Orphans'  Court^sales — Sales — Confirma- 
tion.   Morris  t.  Fabey,  81. 

TRIALS. 

1.  Former  trial — Criminal  law — Evidence — Testimony  iaheu 
through  an  interpreter — Hearsay  evidence.  Com,  ▼.  Brown, 
519. 
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TRIALS — continued, 

2.  Improper  remarks  of  counsel — Criminal  law.  Com.  ▼. 
Kline,  285. 

3.  Practice,  C,  P, — Improper  remarks  of  counsel — Discre- 
tion,    Meyer  ▼.  S.  R.  Moss  Co.,  149. 

TRUSTS  AND  TRUSTEES. 

1.  Commissions — Same  person  as  executor  as  trustee — Ex- 
ecutors and  administrators,     Middleton's  Estate,  55. 

2.  Principal  and  income — Stock  dividend — Decrease  of  hook 
value  of  stock — Reimbursement  of  principal. 

When  the  stock  of  a  corporation  is  by  the  will  of  a  decedent 
held  in  trust  by  a  trustee  to  pay  the  income  to  one  person  for 
life,  and  the  principal  over  to  a  remainderman,  and  the  cor- 
poration at  the  date  of  the  death  of  the  decedent  has  a  large 
surplus,  so  that  the  book  value  of  the  shares  is  above  par,  and 
four  years  after  the  death  of  the  life  tenant,  and  after  a  large 
addition  had  been  added  to  the  surplus  during  the  life  tenancy, 
the  company  declares  an  extraordinary  stock  dividend  equalling 
practically  the  amount  of  the  surplus  earned  since  the  death 
of  the  testator,  and  at  the  same  time  increases  its  capital 
stock,  selling  a  large  number  of  the  new  shares  at  less  than  the 
previous  book  value  of  the  shares,  with  the  result  that  all  of  the 
shares  of  the  company  after  the  transaction  is  completed,  have 
a  less  book  value  than  at  the  date  of  the  death  of  the  decedent, 
the  stock  dividend  awarded  to  the  trust  estate  is  not  to  be  dis- 
tributed wholly  to  income,  but  enough  of  the  stock  must  be 
set  aside  to  reimburse  the  principal  for  the  loss  it  suffered  by 
reason  of  the  stock  dividerld  in  connection  with  the  stock  in- 
crease, but  not  for  any  loss  due  to  the  sale  of  new  stock  at  less 
than  the  value  of  the  old  stock.    Willcoz's  Estate,  182. 

TURNPIKES. 

1.  Turnpike  companies — Negligence — Automobiles — Hole  in 
road.    Volk  ▼.  SprinKhonse  A  Hilltown  Tpk.  Road  Co.,  493. 

VERDICTS. 

1.  Verdict  of  not  guilty — Quashing  appeal — Veterinarian — 
Failure  to  report  tuberculosis — Act  of  July  22, 1913,  P,  L,  928 
— Criminal  law — Appeals,    Com.  ▼.  Weber,  180. 

VETERINARIANS. 

1.  Failure  to  report  tuberculosis — Act  of  July  22,  191S,  P. 
L,  928 — Criminal  law  —  Appeals  —  Verdict  of  not  guilty  — 
Quashing  appeal.     Com.  ▼.  Weber,  180. 
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WAIVEES. 

1.  Waiver  of  appeal — Justice  of  the  peace — Appeals — Tran- 
script— Judgment  for  rent,     Orliner  ▼.  Borowski,  206. 

WAKKANTY. 

1.  Contract  —  Sale  —  Inspection  of  goods  —  Case  for  jury. 
Shnte  ▼.  IieTin,  67. 

WATER  RENTS. 

1.  Liability  for  water  rents — Taxation — Deed — ''Under  and 
subject"  clause — Mortgage — Liability  for  taxes.  O'Donnell  ▼. 
Neely,  851. 

WATERS  AND  WATER  COMPANIES. 

1.  Boroughs — Permit  to  make  excavation  in  street — Refusal 
of  permit. 

Where  a  borough  ordinance  provides  for  a  fee  of  $1  for  a 
permit  to  make  an  excavation  in  a  street,  and  such  fee  is  ten- 
dered by  a  water  company  to  the  burgess,  the  latter  cannot  re- 
fuse to  issue  the  permit,  merely  because  the  water  company 
had  a  dispute  with  a  customer  as  to  an  unpaid  water  bill,  and 
intended  to  make  the  excavation  in  order  to  cut  off  the  cus- 
tomer's connection  with  the  company's  water  main.  PantHer 
Valley  Water  Co.  ▼•  Blaney,  253. 

2.  Corporations — Application  for  charter — Requisites  of — 
Act  of  June  7,  1907,  P.  L.  465 — Public  Service  Commission. 

Under  the  Act  of  June  7, 1907,  P.  L.  455,  which  requires  that 
an  application  for  a  charter  for  a  water  company  shall  state 
the  name  "of  the  river,  stream,  or  other  body  of  water  from 
which  it  is  proposed  to  take  or  use  water,  or  water  power,  and 
as  near  as  may  be  the  points  on  said  river,  stream  or  other  body 
of  water  between  which  said  water,  or  water  power  is  proposed 
to  b6  taken,"  the  precise  location  of  a  dam  or  dams  proposed 
to  be  built  need  not  be  set  forth. 

If  an  application  for  a  charter  for  a  water  company  sets 
forth  the  name  of  a  stream,  and  states  that  it  is  proposed  to 
construct  a  dam  or  dams  across  the  stream  located  between  two 
points  designated,  and  such  application  has  been  approved  by 
the  water  supply  commission  after  the  consideration  of  plans 
showing  a  certain  number  of  dams  at  designated  points,  the 
Public  Service  Commission  may  subsequently,  in  passing  upon 
the  incorporation  of  the  company,  approve  of  the  application 
although  an  amended  plan  is  produced  to  them  showing  a 
smaller  number  of  dams,  and  that  one  of  the  proiwsed  dams 
would  be  constructed  at  a  less  height  than  that  shown  on  the 
original  plan. 
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WATER  AND  WATER  COMPANIES— continued. 

The  Public  Service  Commission  is  not  invested  with  author- 
ity to  regulate  the  erection  of  dams  or  the  development  of  the 
water  power  resources  of  the  State;  that  is  a  subject  over 
which  the  Water  Supply  Commission  has  jurisdiction,  and 
such  commission  may  pass  upon  the  final  plans  after  the  incor- 
poration of  the  company,  and  when  its  work  is  undertaken. 

The  Superior  Court  will  not  reverse  an  order  approving  the 
incorporation  of  a  water  company  where  it  appears  that  the 
application  had  been  approved  by  the  Water  Supply  Commis- 
sion, that  the  Public  Service  Commission  had  heard  evidence 
relating  to  the  question  in  controversy,  that  elaborate  argu- 
ments were  presented,  and  that  the  action  of  the  Water  Supply 
Commission  was  considered,  and  such  presentation  of  the  facts 
made  as  enabled  the  Public  Service  Commission  to  act  intelli- 
gently on  the  subject. 

An  order  of  the  Public  Service  Commission  approving  an 
application  for  a  charter  of  a  water  company  will  not  be  re- 
versed at  the  instance  of  an  older  company  supplying  power 
merely  because  the  new  company  would  be  competitor  in  a  field 
theretofore  exclusively  occupied  by  the  older  company,  and 
that  such  competition  was  contrary  to  the  i)olicy  of  the  law. 
It  is  not  a  matter  of  public  policy  to  prohibit  competition. 

The  question  of  intrusion  is  a  subject  for  consideration  by 
the  Public  Service  Commission  when  the  now  company  shall 
in  the  development  of  its  business  propose  to  supply  power. 

The  order  of  the  Public  Service  Commission  approving  the 
incorporation  of  a  water  company  will  not  be  reversed  at  the 
instance  of  the  intervening  landowners  on  the  allegation  that 
the  coDMnission  did  not  open  the  hearing  for  the  purpose  of 
taking  testimony  in  support  of  the  averments  in  the  petition 
of  the  interveners,  where  it  appears  that  notice  of  the  hearing 
had  been  given,  that  the  interveners  did  not  appeal  until  the 
testimony  had  been  concluded,  and  that  the  matters  alleged 
had  been  brought  to  the  attention  of  the  commission,  and  con- 
sidered by  it. 

The  fact  that  notice  of  an  application  of  a  water  company 
for  a  charter  does  not  conform  to  the  rule  prescribed  by  the 
Public  Service  Commission,  is  not  a  ground  for  reversing  the 
order  approving  the  application,  where  it  appears  that  the 
conmiission  held  that  the  notice  was  sufficient,  and  that  the 
parties  in  interest  had  been  heard,  and  all  the  questions  raised 
had  been  considered. 

The  notice  prescribed  by  the  commission  was  adopted  to  se- 
cure uniformity  in  the  procedure  for  a  charter  merely,  and  has 
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not  the  effect  of  positive  law.     Penna.  Power  Co.  ▼.  Public 
Serrioe  Con&n&iMion,  448. 

8.  Diversion  of  waters — Laying  pipe  on  highway — Super- 
visors — Res  ad  judicata. 

In  an  action  to  recover  damages  for  injuries  to  land  from 
the  diversion  of  water  alleged  to  have  been  caused  by  the  im- 
proper construction  of  the  pipes  along  a  highway,  a  verdict 
and  judgment  for  the  defendant  will  be  sustained  where  it  ap- 
pears that  the  defendant  laid  the  pipe  in  question  under  an 
order  of  court ;  that  after  the  pipe  had  been  laid  damages  did 
not  occur  until  three  months  thereafter;  that  during  this 
time,  the  supervisors  were  in'  control  of  the  highway;  that 
they  ratified  and  approved  the  acts  of  the  defendant ;  and  that 
the  plaintiff  had  previously  brought  an  action  against  the  town- 
ship for  the  same  injuries,  and  that  this  action  had  resulted  in 
a  verdict  and  judgment  against  the  plaintiff. 

In  such  a  case  the  plaintiff's  right  of  action  was  against 
either  the  township  or  the  wrongdoer.  The  acts  of  the  town- 
ship authorities  included  their  own  omission  as  well  as  defend- 
ant's acts.  The  parties  were  not  liable  as  joint  and  several 
tort-feasors.  The  judgment  in  the  dction  against  the  town- 
ship was  therefore  conclusive  on  the  facts  in  the  action  against 
the  defendant.     Smitli  ▼•  Henry,  538. 

4.  Diversion  of  waters — Lease — Relative  rights  of  upper  and 
lower  riparian  owners — Ownership  of  water. 

The  use  of.  the  waters  of  a  stream  by  a  riparian  owner  does 
not  include  the  right  to  sell  the  water  for  general  use,  nor  to 
divert  it,  and  when  used  either  for  ordinary,  or  extraordinary 
purposes,  the  use  must  be  made  on  the  riparian  land. 

An  absolute  ownership  of  all  the  waters  of  a  stream  may  be 
acquired  by  prescription,  and  when  one  who  owns  the  fee 
grants  to  a  nonriparian  owner  the  entire  flow  of  the  stream  as 
it  passes  over  the  land,  an  upper  riparian  owner,  who  is  in  no 
way  affected  by  the  use  under  the  grant,  may  not  complain, 
but  when  an  action  is  instituted  by  such  lessee  to  recover  from 
an  upper  riparian  owner  for  his  diversion  of  the  water,  such 
lower  owner  sustains  the  cause  of  action  under  the  grant  only 
so  far  as  the  rights  of  his  grantor  will  permit.  Under  the 
grant,  the  lower  owner  cannot  maintain  a  right  to  all  the 
water,  assuming  that  it  was  the  intention  to  thus  convey,  un- 
less the  upper  owner,  as  a  successor  in  title  from  a  common 
grantor,  is  precluded  from  asserting  any  right  under  his  deed, 
nor  can  the  lower  owner  assert  a  title  by  prescription  to  the 
waters  of  the  stream,  assuming  that  his  right  thereunder  is 
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WATER  AND  WATER  COMFANIES— continued. 

complete  as  it  will  not  prevail  as  against  the  upper  owner  un- 
less the  use  was  exercised  over  the  latter's  grant. 

A  mere  nonuser  of  water  rights  by  the  upper  owner  will  not 
inure  to  the  benefit  of  the  lower  riparian  owner's  prescriptive 
title,  or  riparian  right  There  must  be  some  notorious  act,  in- 
juriously affecting  the  upper  riparian  owner's  on  his  land,  hos- 
tile, adverse  and  continuous,  before  the  lower  riparian  owner 
can  acquire  a  title  by  a  prescription  to  the  upper  riparian 
rights. 

To  sustain  a  claim  for  the  use  of  water  against  the  upper 
property  owner,  who  has  full  riparian  rights,  or  against  one 
who  owns  such  rights,  it  must  appear  that  the  lower  owner  has 
suffered  some  injury,  in  that  the  stream  has  been  sensibly  or 
materially  diminished  in  its  flow. 

When  a  conveyance  is  made  of  the  right  to  take  and  make 
use  of  the  water  of  a  stream  which^ows  through  a  tract  of 
land,  and  the  stream  flows  through  other  tracts  of  land  owned 
by  the  same  grantor,  such  grant  cannot  be  made  to  include  the 
riparian  right  on  such  other  tracts  of  land,  though  they  are 
contiguous,  unless  the  intention  be  clearly  expressed  in  the 
instrument  conveying  the  right;  or  if,  in  the  exercise  of  the 
rights  granted,  an  interference  with  -such  riparian  rights  must 
follow;  or  if  there  be  such  use  of  all  the  owner's  holdings  as 
one  piece  or  tract  of  land  that  it  could  be  said  from  the  grant 
that  it  was  the  intention  to  affect  all  the  land. 

Where  a  railroad  company  owning  several  tracts  of  land 
through  which  a  stream  runs,  and  on  which  are  three  reser- 
voirs, leases  the  two  lower  reservoirs  to  a  water  company  with 
"the  right  to  take  and  make  use  of  the  water"  of  the  stream 
for  ninety-nine  years,  and  subsequently  conveys  the  tract  on 
which  the  upper  reservoir  is  situated  to  an  individual  reserv- 
ing the  right  to  maintain  the  reservoir  to  any  height  and  to 
overflow  the  land  without  restriction,  and  thereafter  the  rail- 
road company  after  having  conveyed  two  tracts  of  land  to  the 
Commonwealth  as  a  site  for  a  hospital  for  the  insane,  releases 
to  the  Commonwealth  its  right  to  maintain  and  use  the  upper 
reservoir,  excepting  such  rights  as  may  have  theretofore  been 
leased  by  the  railroad  company  to  the  water  company,  jjie 
water  company  cannot  maintain  an  action  in  trespass  against 
the  insane  hospital  for  drawing  water  from  the  upper  reservoir, 
and  pumping  it  for  a  considerable  distance  to  its  buildings,  if 
it  appears  that  the  water  company  had  not  obtained  a  prescrip- 
tive title  to  the  water  claimed  by  the  hospital,  and  that  the 
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stream  had  not  been  materially  diminished  by  the  diversion 
of  the  water.     Cons.  Water  Co.  ▼.  State  Hospital,  610. 

5.  Equity — Easement — Findings  of  fact — iteview.  Cluun- 
bersbi&rfi:  Woolen  Co.  ▼.  Haser,  63. 

WILLS. 

1.  Construction — Life  estate — Children. 

Where  a  testator  bequeaths  a  sum  of  money  to  a  trustee  to 
pay  the  net  income  to  one  for  life,  and  upon  his  death  to  di- 
vide the  principal  into  two  parts  and  to  pay  the  income  of  one 
of  such  parts  to  a  son  of  the  first  taker  during  his  life,  and 
upon  the  death  of  the  son  to  divide  the  principal  among  his 
children  share  and  share  alike,  the  children  of  deceased  chil- 
dren to  represent  their  parents  in  the  final  distribution,  with- 
out remainder  over  in  default  of  children  or  issue,  and  the 
son  is  unmarried  and  without  children  at  the  date  of  the  will 
and  dies  after  the  testator,  never  having  had  a  child  or  chil- 
dren, the  son  takes  a  life  interest  only  in  the  principal  of  the 
legacy.     I<ewis's  Estate,  129. 

2.  Construction — Life  estate — Rule  in  Shelley's  Case  not  ap- 
plicable. 

Where  a  testatrix  gives  her  estate  to  her  executrix  in  trust 
for  her  son  "at  age  of  twenty-one  years'*  and  if  the  son  "should 
get  married  and  have  children  at  his  death  divided  between  his 
children"  and  if  the  son  **has  no  children  living"  then  over  to 
a  sister  and  nephew  of  testatrix,  and  the  son  reaches  the  age 
of  twenty-one  years  and  marries  and  has  a  child  and  secures 
a  full  release  from  the  remaindermen,  he  cannot  make  a  fee 
simple  title  in  real  estate  of  the  decedent,  inasmuch  as  he  takes 
a  life  estate  only  with  a  vested  remainder  in  his  child  and 
other  children  that  may  be  bom  to  him  thereafter.  Voelker 
▼.  Edsar,  557. 

WITNESSES. 

1.  Competency  of  witness — Evidence,  Katsenbers  ▼•  Star, 
45. 

2.  Cross-examination  of  defendant's  witness — Criminal  law  . 
— Good  reputation — Attach  on  reputation.    Com.  ▼.  Brown, 
519. 

WORDS  AND  PHRASES. 

1.  "Estimated" — Contract — Agreement  to  take  entire  pro* 
duction — Construction  of  contract — Affidavit  of  defense. 
Swift  ft  Co.  ▼.  Hafleish  ft  Co.,  504. 

2.  "Under  and  subject"  clause  —  Mortgage  —  Liability  for 
taxes — Water  rent — Deed,    01>o]i]iell  ▼.  Neel/,  351. 


Digitized  by  VjOOQ IC 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Digitized  by 


Google 


Googk 


litized  hv  VjOOQI^ 

3  \ 


